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Perspectives for Digital Services Act enforcement in Slovakia reflecting the national
authorities’ case law on illegal content®

Perspektivy presadzovania nariadenia o digitalnych sluzbach (DSA) na Slovensku
so zohladnenim judikatiry vnutrostatnych organov tykajucej sa nezakonného obsahu

Abstract

The Digital Services Act envisages the involvement of different national authorities in its enforcement,
with main competences entrusted to Digital Services Coordinators designated by individual Member
States. Nonetheless, other national authorities may also exercise their competences in relation to
infringements and violations that constitute illegal content under the applicable regulation, especially
competent courts or other public authorities adjudicating the different civil, administrative or criminal
delicts committed in this regard. The objective of this paper is, therefore, to examine the potential for
the enforcement of the Digital Services Act in the national context, reflecting the existing case-law of
competent authorities prosecuting the illegal content dissemination on the Internet.

Keywords: Digital Services Act, illegal content, enforcement, delict, case-law.

Abstrakt

Nariadenie o digitalnych sluzbach (Digital Services Act) predpoklada zapojenie roznych vnutrosStdtnych
organov do jeho presadzovania, pricom hlavné kompetencie su zverené koordinatorom digitalnych
sluzieb, ktorych urcia jednotlivé clenske staty. Okrem nich mézu svoje pravomoci uplatiiovat’ aj dalsie
vnutroStdatne organy vo vztahu k poruseniam a protipravaym konaniam, ktoré predstavuju nelegalny
obsah podla prislusnej pravnej upravy, najmd prislusné sudy alebo iné verejné orgdany rozhodujiice o
réznych obcianskopravnych, spravnych alebo trestnych deliktoch spachanych v tejto suvislosti. Cielom
tohto clanku je preto preskumat potencial presadzovania Nariadenia o digitalnych sluzbach v narodnom
kontexte, so zohladnenim existujucej judikatury prislusnych organov postihujucich Sirenie nelegalneho
obsahu na internete.

KUucové slova: Nariadenie o digitilnych sluzbdch, nezdkonny obsah, presadzovanie, delikt, judikatQra.

JEL Classification: K240, K420

INTRODUCTION

The regulation concerning the liability of intermediary service providers contained in the Directive
2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain legal aspects of
information society services, in particular electronic commerce, in the Internal Market (‘Directive on
electronic commerce’)* provided a legal basis for the unprecedented expansion of information society

1 Researcher at the Department of Commercial Law and Business Law of the Pavol Jozef Safarik University in Kogice,

Faculty of Law.

Researcher at the Department of Commercial Law and Business Law of the Pavol Jozef Safarik University in Kogice,

Faculty of Law.

8 This paper is funded by the Slovak Research and Development Agency under the contract No. VV-MVP-24-0038 -
Analysis of liability for Internet torts with machine learning methods and No. APVV-21/0336 Analysis of judicial decisions
using Artificial Intelligence.

4 0JL 178, 17.7.2000, pp. 1-16.



services in the European Union digital landscape. This development was, however, simultaneously
coupled with the dissemination of unlawful user-generated content, an issue exacerbated in recent years.
The following calls for the revision of the existing regulation which would better reflect the role that
information society service providers play in the circulation of illegal content online led to the adoption
of the Regulation (EU) 2022/2065 of the European Parliament and of the Council of 19 October 2022
on a Single Market for Digital Services and amending Directive 2000/31/EC (‘Digital Services Act’)
aiming to “contribute to the proper functioning of the internal market for intermediary services by
setting out harmonised rules for a safe, predictable and trusted online environment that facilitates
innovation and in which fundamental rights enshrined in the Charter, including the principle of
consumer protection, are effectively protected.” Digital Services Act stipulates harmonised rules on the
provision of intermediary services in the internal market, focusing not only on the liability exemptions
for intermediary service providers (which remain, in essence, unchanged as compared to the provisions
of the Directive on electronic commerce, with slight alterations reflecting the case-law developed by the
CJEV)®, but extending the regulation through the establishment of rules on specific due diligence
obligations tailored to different categories of intermediary service providers. To ensure the proper
application of this regulation, the Digital Services Act also contains specific provisions on its
implementation and enforcement, including rules on the cooperation and coordination between the
competent authorities.

The objective of this paper is to examine the potential for the enforcement of the Digital Services
Act in the national context, reflecting the existing case-law of competent authorities prosecuting illegal
content dissemination on the Internet. The main research question stipulated in this regard is as follows:
“What is the perspective for the enforcement of the regulatory framework contained in the Digital
Services Act on illegal content dissemination by competent national authorities within the national
context?” The formulated research question can be divided into the following research sub-questions:

1) “What is the role of national authorities in the enforcement of the Digital Services Act?”

2) “Which tasks are assigned to the Digital Services Coordinator in the national context, focusing
on its decision-making powers?”

3) “Which other national authorities are tasked with the prosecution of illegal content online a what
conclusions can be drawn from the existing case-law in this regard?”

This paper is organized into three sections. Section | examines the provisions of the Digital Services
Act regarding its enforcement, focusing on the responsibilities of competent national authorities. Section
Il analyses the position of the Digital Services Coordinator and its regulation in the national law. Section
111 discusses the existing case-law of other national authorities tasked with the prosecution of illegal
content within the national context, focusing on individual categories of illegal content. Section IV
contains discussion and conclusion.

1. DIGITAL SERVICES ACT ENFORCEMENT BY NATIONAL AUTHORITIES

The Member State in which the main establishment of the provider of intermediary services is located
shall have exclusive powers to supervise and enforce this Regulation, except for the powers entrusted to
the Commission pursuant to Article 56 (2, 3 and 4) of the Digital Services Act. A key role in the
enforcement of Digital Services Act is, therefore, entrusted to competent national authorities designated
by individual Member States pursuant to Article 49 (1) of the Digital Services Act. These authorities are
responsible for the supervision of providers of intermediary services falling under their competence and

5 Article 1 (1) of the Regulation (EU) 2022/2065 of the European Parliament and of the Council of 19 October 2022 on a
Single Market for Digital Services and amending Directive 2000/31/EC (‘Digital Services Act’). OJ L 277, 27.10.2022,
pp. 1-102.

6 See HUSOVEC, M. Rising above liability: the Digital Services Act as a blueprint for the second generation of global
internet rules. In: Berkeley Technology Law Journal, 2023, Vol. 38, Issue 3. https://doi.org/10.15779/238M902431.
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enforcement of this regulation. The Digital Services Act envisages two main categories of competent
national authorities in this regard, specifically:

a) the Digital Services Coordinator responsible for all matters relating to the supervision and
enforcement of this regulation in the corresponding Member State, and

b) other competent authorities assigned specific tasks or sectors by the Member State e. g.
electronic communications, media or consumer protection, reflecting the domestic constitutional,
organisational and administrative structure of the Member State. As the Digital Services Act
“covers so many areas, it will inevitably be a tool for many authorities with different types of
expertise.”’

Both categories of competent national authorities “play a crucial role in ensuring the effectiveness of
the rights and obligations laid down in this Regulation and the achievement of its objectives.”®

Notwithstanding the number of other competent authorities assigned in this regard, the Digital
Services Coordinator is responsible for ensuring coordination at national level and for contributing to
the effective and consistent supervision and enforcement of this regulation throughout the European
Union. If numerous authorities are designated by a Member State in addition to the Digital Services
Coordinator, the Member State in question must ensure that the respective tasks of those authorities and
of the Digital Services Coordinator are clearly defined and that they cooperate closely and effectively
when performing their tasks. The deadline for the Digital Services Coordinators designation was set to
17 February 2024.°

The competences conferred on competent authorities by their corresponding Member State do not,
however, include the power to adjudicate on the lawfulness of specific items of content.2® The (un)lawful
nature of specific content is determined through other measures and reflects the nature of the information
in question. As regards the notion of illegal content, the first definition of this term was provided in the
Commission’s Communication titled ‘Tackling Illegal Content Online. Towards an enhanced
responsibility of online platforms* that simply stated in this regard that ,,what is illegal offline is also
illegal online.“!* This general definition was further developed in Article 4 (b) of the Commission
Recommendation (EU) 2018/334 on measures to effectively tackle illegal content online, according to
which illegal content “means any information which is not in compliance with Union law or the law of
a Member State concerned”,'? reflecting the possible differences in the definition of illegal content
formulated in the national law of individual Member States. Concurrently it confirmed the fact that if
certain information violates the provisions of the European Union law, it will be considered illegal
regardless of the differences in the national legal systems. Following these efforts, Article 3 (h) of the
Digital Services Act provided a new definition of illegal content, according to which this term covers
“any information that, in itself or in relation to an activity, including the sale of products or the provision

7 HUSOVEC, M. Principles of the Digital Services Act. Oxford: Oxford University Press, 2024. ISBN: 978-0-19-288245-5.
P. 426.

8  Recital 111 of the Regulation (EU) 2022/2065 of the European Parliament and of the Council of 19 October 2022 on a
Single Market for Digital Services and amending Directive 2000/31/EC (‘Digital Services Act’). OJ L 277, 27.10.2022,
pp. 1-102.

9 As a number of Member States failed to designate their Digital Services Coordinators within the set timeframe (including
Slovakia), the Commission initiated infringement proceedings through letters of formal notice, reasoned opinions and later
referrals to the CJEU for not complying with their obligations set forth by the DSA. The current list of designated authorities
can be found here: https://digital-strategy.ec.europa.eu/en/policies/dsa-dscs#1720699867912-1

10 Recital 109 of the Regulation (EU) 2022/2065 of the European Parliament and of the Council of 19 October 2022 on a
Single Market for Digital Services and amending Directive 2000/31/EC (‘Digital Services Act’). OJ L 277, 27.10.2022,
pp. 1-102.

1 Communication from the Commission to the European Parliament, the Council, the European Economic and Social
Committee and the Committee of the Regions. Tackling illegal content online. Towards an enhanced responsibility of
online platforms. COM (2017) 555 final. P. 2.

12 Commission Recommendation (EU) 2018/334 of 1 March 2018 on measures to effectively tackle illegal content online.
OJ L 63, 6.3.2018, p. 50-61.
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of services, is not in compliance with Union law or the law of any Member State which is in compliance
with Union law, irrespective of the precise subject matter or nature of that law.” In this regard, the
determination of the illegality of content is not affected by the source of different legislative acts that
define certain information as illegal, as both national and European Union legislation can give rise to
content unlawfulness, the form in which the illegal information is contained, or the precise nature or
subject matter of the legal provision from which the illegality of the information results. The Digital
Services Act simultaneously “does not distinguish between different types of infringement with respect
to any of the obligations. This means that criminal offences, intellectual property rights violations and
infringements of personal rights all face uniform compliance rules.”?® It also does not define individual
categories of illegal content covered by it, but provides an illustrative list of content types concerned
that include illegal hate speech or terrorist content, unlawful discriminatory content, the sharing of
images depicting child sexual abuse, the unlawful non-consensual sharing of private images, online
stalking, the sale of non-compliant or counterfeit products, the sale of products or the provision of
services in infringement of consumer protection law, the non-authorised use of copyright protected
material, the illegal offer of accommodation services or the illegal sale of live animals.*

2. THE ROLE OF DIGITAL SERVICES COORDINATORS
2.1. Requirements and powers of Digital Services Coordinators

Avrticle 50 of the Digital Services Act formulates the following requirements for Digital Services
Coordinators to be ensured by their corresponding Member States:

- impartial, transparent and timely performance of their tasks stipulated by this regulation,

- provision of all resources necessary to carry out their tasks, including sufficient technical,
financial and human resources to adequately supervise all providers of intermediary services
falling within their competence,®

- sufficient autonomy in managing their budget within the budget’s overall limits, in order not
to adversely affect their independence,

- complete independence when carrying out their tasks and exercising their powers in
accordance with this regulation and freedom from any external influence, whether direct or
indirect, while not seeking or taking instructions from any other public authority or any private
party; this requirement shall not prevent the exercise of judicial review and shall also be
without prejudice to proportionate accountability requirements regarding the general activities
of the Digital Services Coordinators, such as financial expenditure or reporting to national
parliaments, provided that those requirements do not undermine the achievement of the
objectives of this regulation.

The following Article 51 of the Digital Services Act stipulates in detail the powers entrusted to
Digital Services Coordinators ensuring their ability to carry out their tasks under this regulation, which
include:

13 BUITEN, M., C. The Digital Services Act from Intermediary Liability to Platform Regulation. In: JIPITEC 12 (5) 2021. P.
366. https://dx.doi.org/10.2139/ssrn.3876328.

14 Recital 102 of the Regulation (EU) 2022/2065 of the European Parliament and of the Council of 19 October 2022 on a
Single Market for Digital Services and amending Directive 2000/31/EC (‘Digital Services Act’). OJ L 277, 27.10.2022,
pp. 1-102.

15 Pursuant to Recital 111 of the Digital Services Act, the Member States are also entitled to establish funding mechanisms
based on a supervisory fee charged to providers of intermediary services under national law in compliance with EU law, to
the extent that it is levied on providers of intermediary services having their main establishment in the Member State in
question, that it is strictly limited to what is necessary and proportionate to cover the costs for the fulfilment of the tasks
conferred upon the competent authorities pursuant to this regulation, with the exclusion of the tasks conferred upon the
Commission, and that adequate transparency is ensured regarding the levying and the use of such a supervisory fee.
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1) the following powers of investigation, in respect of conduct by intermediary service providers
falling within the competence of their Member State:

a) the power to require those providers and others®® to provide information relating to a suspected
infringement of this regulation without undue delay,

b) the power to carry out, or to request a judicial authority in their Member State to order, inspections
of any premises that those providers or others use for purposes related to their trade, business,
craft or profession, or to request other public authorities to do so, in order to examine, seize, take
or obtain copies of information relating to a suspected infringement in any form, irrespective of
the storage medium,

c) the power to ask any member of staff or representative of those providers or others to give
explanations in respect of any information relating to a suspected infringement and to record the
answers with their consent by any technical means.

2) the following enforcement powers, in respect of intermediary service providers falling within
the competence of their Member State

a) the power to accept the commitments offered by those providers in relation to their compliance
with this regulation and to make those commitments binding,

b) the power to order the cessation of infringements and, where appropriate, to impose remedies
proportionate to the infringement and necessary to bring the infringement effectively to an end,
or to request a judicial authority in their Member State to do so,

c) the power to impose fines, or to request a judicial authority in their Member State to do so, in
accordance with Article 52 for failure to comply with this regulation, including with any of the
investigative orders issued by the Digital Services Coordinator,

d) the power to impose a periodic penalty payment, or to request a judicial authority in their
Member State to do so, in accordance with Article 52 to ensure that an infringement is terminated
in compliance with an order issued or for failure to comply with any of the investigative orders
issued by the Digital Services Coordinator,

e) the power to adopt interim measures or to request the competent national judicial authority in
their Member State to do so, to avoid the risk of serious harm.

3) the power to take further measures, if all other powers pursuant to this provision to bring about
the cessation of an infringement have been exhausted and the infringement has not been remedied
or is continuing and is causing serious harm which cannot be avoided through the exercise of
other powers available under European Union or national law:

a) to require the management body of providers, without undue delay, to examine the situation, adopt
and submit an action plan setting out the necessary measures to terminate the infringement, ensure
that the provider takes those measures, and report on the measures taken,

b) where the Digital Services Coordinator considers that a provider of intermediary services has not
sufficiently complied with the requirements referred to in the previous point, that the infringement
has not been remedied or is continuing and is causing serious harm, and that that infringement
entails a criminal offence involving a threat to the life or safety of persons, to request that the
competent judicial authority of its Member State order the temporary restriction of access of
recipients to the service concerned by the infringement or, only where that is not technically

16

Specifically, any other persons acting for purposes related to their trade, business, craft or profession that may reasonably
be aware of information relating to a suspected infringement of this Regulation, including organisations performing the
audits referred to in Article 37 and Article 75(2).
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feasible, to the online interface of the provider of intermediary services on which the infringement
takes place.'’

The measures adopted by the Digital Services Coordinators in the exercise of their powers shall be
effective, dissuasive and proportionate, having regard, in particular, to the nature, gravity,
recurrence and duration of the infringement or suspected infringement to which those measures
relate, as well as the economic, technical and operational capacity of the provider of the intermediary
services concerned where relevant.'

2.2. The position of Digital Services Coordinator in Slovakia

In the national context, the position of the Digital Services Coordinator was entrusted to the Council
for Media Services® whose mission is the promotion of public interest i.e. in relation to the provision
of content sharing platforms, intermediary services, online intermediary services and search engine
services, protection of freedom of expression, right to information and right to access to cultural values
and education, and exercise of state regulatory powers in this regard.?’ The applicable legislation
presumes the independent nature of this public authority and emphasizes the need for its transparency
in relation to the objectives sought by it, particularly media pluralism, cultural and linguistic diversity,
consumer protection, accessibility, non-discrimination, the proper functioning of the internal market and
the promotion of fair competition.?!

Pursuant to Article 110 (2) (b) of the Act No. 264/2022 Coll. on media services as amended, the
competences of the Council for Media Services within the state administration include the supervision
of compliance with obligations stemming from this act, as well as from other legislative acts, including
the Digital Services Act. In this regard, the Act No. 264/2022 Coll. on media services contains provisions
on the supervision of intermediary service providers (Articles 133a — 133g)?, sanctions that may be
imposed on these providers in cases of identified infringements (Articles 140 — 145b), and a specific
type of proceedings regarding the prevention of dissemination of illegal content (Articles 151 —
153), focusing on the following categories of illegal content:

a) content that fulfils the characteristics of child pornography or extremist material,

b) content that incites to conduct that fulfils the characteristics of any of the terrorism offences,

c) content that approves conduct that fulfils the characteristics of any of the terrorism offences, or

d) content that fulfils the characteristics of the offence of denial and approval of the Holocaust,
crimes of political regimes and crimes against humanity, the offence of defamation of a nation,
race and belief or the offence of incitement to national, racial and ethnic hatred.?

The proceedings on the prevention of illegal content dissemination before the Council for Media
Services are not directed towards individual infringers that publish and promote illegal content online
but focus on providers of content sharing platforms?* or providers of other content services that do

17 Article 51 (1-3) of the Regulation (EU) 2022/2065 of the European Parliament and of the Council of 19 October 2022 on
a Single Market for Digital Services and amending Directive 2000/31/EC (‘Digital Services Act’). OJ L 277, 27.10.2022,
pp. 1-102.

18 |bid. Article 51 (5).

19 Article 110 (3) of the Act No. 264/2022 Coll. on media services as amended.

20 1bid. Article 109 (3).

2L lbid. Article 109 (4).

22 In 2024, a new supervisory department was established, whose priorities in the initial stages were the recruitment of the
necessary personnel and the setting up of new processes as a necessary prerequisite for the effective performance of the
extended competencies given the Council for Media Services’ designation as the national Digital Services Coordinator.

23 Article 151 (2) of the Act No. 264/2022 Coll. on media services as amended.

2 Pursuant to Article 9 (1) of the Act No. 264/2022 Coll. on media services as amended, a content sharing platform is
an information society service, the main objective or one of the main objectives or essential purposes of which is to store
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not require authorization under the Act No. 264/2022 Coll. on media services. Individual perpetrators
are subject to other applicable legislation, specifically the provisions of the Act No. 372/1992 Coll. on
delicts (e. g. delicts of extremism), or more likely the Act No. 300/2005 Coll. Criminal Code (‘Criminal
Code’) (e. g. terrorism offences, extremism offences, hate crimes, offence of child pornography
distribution, etc.).

The Council for Media Services can issue a decision on the prevention of illegal content
dissemination, in which it imposes an obligation on the provider to remove the illegal content in
question and prevent its further dissemination, if it is proven that such content constitutes illegal
content and concurrently its dissemination endangers the public interest or constitutes a significant
interference with the individual rights or legitimate interests of persons falling within the scope of the
legal order of the Slovak Republic.?® The transparency of the decision-making practice established by
the Council for Media Services in this regard is ensured through the obligatory publication of
information regarding the decisions issued on the regulator’s website or in other suitable form. The
issuance of a decision in this regard does not affect the right of the concerned content service user to
seek protection of their rights before competent courts. So far, only one such decision has been issued
in the national context, specifically the decision of the Council for Media Services No. RNO/1/2024 of
24 April 2024 in relation to the company Twitter International Unlimited Company,?® which was ordered
to remove a user post disseminated on the content sharing platform X and to prevent its dissemination
within 5 days of the receipt of this decision. The reason for the imposition of these obligations was the
fact that the user post concerned was assessed as illegal content fulfilling the characteristics of extremist
material pursuant to Article 151(2)(a) of the Act No. 264/2022 Coll. on media services and the
characteristics of the criminal offence of incitement to national, racial and ethnic hatred pursuant to
Article 151(2)(d) of the corresponding act. Concurrently, the illegality of content in question was
established on the basis of its infringement of the European Union law, specifically the violation of
Acrticle 1(1)(a) and (b) of the Council Framework Decision 2008/913/JHA of 28 November 2008 on
combating certain forms and expressions of racism and xenophobia by means of criminal law and
Articles 1 and 7 of the Charter of Fundamental Rights of the European Union, as well as the infringement
of international norms, in particular Article 2 (1) of the First Additional Protocol to the Convention on
Cybercrime, concerning the criminalisation of acts of a racist and xenophobic nature committed through
computer systems.

The Council for Media Services was also very active in relation to illegal content disseminated as a
part of the first terrorist attack committed on the territory of Slovakia. On 12 October 2022, the
perpetrator committed a terrorist attack on Zamocka Street in Bratislava directed against the members
of the LGBTIQ+ community, killing two people and seriously injuring another person. This act was
later classified as the particularly serious crime of terrorist attack pursuant to Article 419 of the Criminal
Code. A few hours before the attack, the perpetrator published a 65-page document entitled “A call to
arms” (‘manifesto’) on his Twitter account, in which he explained his racist, anti-Semitic and extremist
motives that led him to commit this act. Given that the perpetrator repeatedly glorified criminal offences
in the manifesto, defended them and incited others to commit terrorist offences, the document in
question was classified as terrorist content. In order to prevent its dissemination online, the Council
for Media Services monitored its presence within the services of the affected hosting service providers,
including Facebook, Twitter, Telegram, YouTube and on selected web portals. This monitoring detected
26 unigue URLs allowing users to either download the entire manifesto or its selected excerpts in 10
digital content repositories, the providers of which were notified of the presence of this content on their
services. On 14 October 2022, the regulator in cooperation with the Centre for Combating Hybrid
Threats of the Ministry of Interior of the Slovak Republic acted against three content repositories and

a large number of works or other protected subject-matters as defined in the Act No. 185/2015 Coll. Copyright Act uploaded
by its users and to distribute them.

2 Article 153 (1) of the Act No. 264/2022 Coll. on media services as amended.

% Available : https://rpms.sk/sites/default/files/2024-10/RNO_1_2024.pdf.
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three channels on Telegram where this manifesto was being disseminated; as of 1 November 2022, the
content concerned was removed from all repositories (DocDroid, MediaFire, Anonfiles), but not from
Telegram.?’ As for other repositories concerned (Uloz.to, MEGA.nz and pomf.lain.la), their providers
complied with the regulator’s request to remove the illegal content in question. The MEGA.nz service
provider also blocked the user account from which the manifesto was made available. Concurrently, the
manifesto was disseminated on social media. As most hosting providers complied with the regulator’s
request to remove terrorist content, it was not necessary to issue orders to remove the content in
question.®® However, as the regulator itself stated in this context, “given the number and nature of
services for storing and subsequent sharing of content online, it is currently not possible to effectively
monitor all digital platforms on which potentially illegal content related to the attack on Z&dmocké Street
could be disseminated.”?® Furthermore, to ensure future monitoring of this terrorist content, it was also
included (in the form of a hash) in the global database of terrorist content operated by the Global Internet
Forum for Counter Terrorism (GIFCT). In the following examination of the role of online platforms in
the dissemination of illegal content relating to this terrorist attack, several shortcomings were
highlighted regarding the providers’ response to the terrorist attack,*® specifically the failure of
platforms’ content moderation systems to identify extremist, terrorist and hateful content published by
the perpetrator before, as well as after the terrorist attack (the inability of providers to ensure the
enforceability of their own rules for the use of their services is particularly highlighted in the smaller
markets in which they operate, including Slovakia, where often only minimal resources are spent on
content moderation), as well as the platforms’ failure to moderate the so-called borderline content (e.g.
content including slang, symbols or emoticons used to support the perpetrator and the terrorist attack
committed) even after its notification by the users of their services.

In 2024, the Council for Media Services continued its efforts in the enforcement of Digital Services
Act provisions, focusing primarily on the detection of illegal content and cooperation and
communication with selected content sharing platforms (Facebook, Instagram, YouTube, TikTok and
partially X) through the established escalation channels. To illustrate, in 2024 the regulator escalated
989 items of content to these platforms, most of which were directed towards Facebook (81%); as a
result, the majority of content items escalated were removed (683) by the corresponding provider.
Content, for which the regulator obtained no response and content resolved in other ways (warning,
unavailable content) accounted for approximately 2% of the total volume of content escalated. The
reported content categories covered fraudulent posts and profiles, including fraudulent advertising or
profiles impersonating state institutions or politicians (65%), hateful content aimed at the Roma minority
(10%) and content that attacked the integrity of elections, electoral processes or candidates (10%). The
remaining content categories included illegal or harmful statements in connection with the attempted
assassination of the Prime Minister of the Slovak Republic or various attacks on other minorities, e. g.
members of the LGBTI+ community. Given the early stages of Digital Services Act enforcement by the
Council for Media Services, it remains to be seen whether its efforts will significantly affect the volume
or availability of illegal content within the national digital landscape. The current status quo can,
however, be better assessed through the examination of the existing decision-making practice of other
national authorities with competence to investigate and prosecute illegal content.

27 The Council for Media Services. Terrorist attack on Zamocka Street in Bratislava: immediate and preventive activities of
the Council for Media Services to prevent the spread of illegal and harmful content. Report on the reactions of digital
platforms to the attack and their role in the radicalization of the perpetrator. December 2022. P. 26.

2 The Council for Media Services 2022 Annual Report. Annual transparency report on activities of the Council for Media
Services under Regulation 2021/784 of the European Parliament and of the Council on addressing the dissemination of
terrorist content online.

2 Terrorist attack on Zamocka Street in Bratislava: immediate and preventive activities of the Council for Media Services to
prevent the spread of illegal and harmful content. Report on the reactions of digital platforms to the attack and their role in
the radicalization of the perpetrator. December 2022. P. 5.

30 See e. g. 1) The Council for Media Services. The Bratislava Shooting. Report on the role of online platforms. Available:
https://rpms.sk/sites/default/files/2023-03/CMS_RESET_Report.pdf.; 2) The Council for Media Services 2023 Annual
Report. Available: https://rpms.sk/sites/default/files/2025-03/Vyrocna_sprava_za_rok_2023.pdf
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3. CURRENT STATE OF ILLEGAL CONTENT PROSECUTION BY OTHER NATIONAL
AUTHORITIES

Prior to the adoption of the Digital Services Act, the dissemination of illegal content on the Internet
was regulated through different sector-based legislative acts adopted on the international, European
Union as well as national level, often focusing on specific categories of illegal content. The application
of such regulation in the national context required its implementation in the national legal order,
concurrently determining the public authorities with competence to investigate and prosecute those
found responsible for the dissemination of illegal content online. In this chapter, we examine the
established decision-making practice on illegal content in the national context, focusing on the most
prevalent categories of illegal content.3!

3.1. Terrorist content

The prohibition of dissemination of terrorist content is contained primarily in the Directive (EU)
2017/541 on combating terrorism,*? and the later adopted Regulation (EU) 2021/784 on addressing the
dissemination of terrorist content online.® In the national context, the applicable regulation can be found
e. g. in the Article 140b of the Criminal Code that defines the category of criminal offences of terrorism,
covering the individual types of material defined as terrorist content in Article 2 (7) of the Regulation
(EV) 2021/784. This category of criminal offences falls under the competence of the Special Criminal
Court pursuant to Article 14 (k) of the Act No. 301/2005 Coll. on Criminal Procedure. The practical
application of this legislation in the Slovak republic is, however, rare. To illustrate, the offence of certain
forms of participation in terrorism (Article 419b of the Criminal Code) which sanctions public
incitement to commit terrorism offences, as well as public approval of such offences, has been detected
by the competent law enforcement authorities in only a small number of cases annually, e. g. 5 cases in
2023.%* Similarly, the data published by the General Prosecutor’s Office of the Slovak Republic and the
statistical yearbooks of the Ministry of Justice of the Slovak Republic record no more than one case of
conviction of a person for committing this offence in the calendar years 2022 and 2023. Notwithstanding
the example of terrorist content provided in chapter 2.2 of this paper, we were not able to identify other
case-law focusing on the dissemination of this category of illegal content in Slovakia.

3.2. Extremist content, including xenophobic and racially motivated speech that publicly incites
hatred and violence (hate speech)

The availability of extremist content, including hate speech, as defined in Article 130 (7) of the
Criminal Code, has been a long-standing issue in the Slovak Republic.®® Its prosecution is entrusted,
primarily, to the competent law enforcement authorities and the Special Criminal Court pursuant to
Article 14 (o) of the Act No. 301/2005 Coll. on Criminal Procedure, as it can be sanctioned either as the
administrative delict of extremism pursuant to Article 47a (1) of Act No. 372/1990 Coll. on delicts, or
as one of the extremist criminal offences defined in Article 140a of the Criminal Code. Case-law

31 Closer examination of individual categories of illegal content and their regulation is contained in BACHNAKOVA

ROZENFELDOVA, L. Regulécia nezakonného obsahu a sdvisiacich deliktov na internete. 1. vyd. Bratislava : C.H. Beck,
2025. ISBN 978-80-8232-063-6.

32 See Article 5 of the Directive (EU) 2017/541 of the European Parliament and of the Council of 15 March 2017 on combating
terrorism and replacing Council Framework Decision 2002/475/JHA and amending Council Decision 2005/671/JHA. OJ
L 88, 31.3.2017, p. 6-21.

33 Regulation (EU) 2021/784 of the European Parliament and of the Council of 29 April 2021 on addressing the dissemination
of terrorist content online. OJ L 172, 17.5.2021, p. 79-109.

3 Criminality Statistics. Ministry of Interior of the Slovak republic. Available: https://www.minv.sk/?statistika-kriminality-
v-slovenskej-republike-xml

% See LETKOVA, L. Trestné ¢iny extrémizmu z pohl'adu $tatistiky a rozhodovacej praxe od roku 2017. Bratislava: C. H.
Beck, 2023. ISBN: 978-80-8232-026-1.
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regarding the criminal prosecution of the dissemination of such content has slowly developed, reflecting
the rising amount of such content online. To illustrate, in the last five calendar years (from 1.1.2020 to
31.12.2024), the competent law enforcement authorities have investigated 98 instances of the criminal
offence of extremist material distribution pursuant to Article 422b of the Criminal Code. In these cases,
the authorities prosecuted primarily the dissemination of extremist content on social media (e. g.
publication of such content on offender’s public profile, as part of the discussion on other users’ posts,
in different groups created on the social network, etc.), the possession of extremist material in a form
that allows it to be made available online (photographs, audio or visual-sound recordings) on external
media, or offering such materials for sale and distribution, in particular by publishing advertisements on
various e-commerce websites. Considering the amount of extremist content online, the number of cases
investigated seems rather insufficient. The sanctions imposed included primarily a prison sentence (the
execution of which was, in most cases, suspended for a probationary period), forfeiture of property,
specifically electronic devices used for the commission of a crime, or the imposition of a pecuniary fine.

3.3. Child pornography

The illegality of child pornography is confirmed in numerous international, European as well as
national legal norms. The Directive 2011/93/EU on combating the sexual abuse and sexual exploitation
of children and child pornography, for example, establishes minimum rules concerning the definition of
criminal offences and sanctions in the area of sexual abuse and sexual exploitation of children, child
pornography and solicitation of children for sexual purposes. In Slovakia, the applicable provisions are
contained in the Criminal Code that criminalises production of child pornography (Article 368), its
distribution (Article 369), possession of child pornography and participation in a child pornographic
performance (Article 370) and sexual abuse (Article 201b). According to the available statistical data,
in the last five calendar years the offence of child pornography distribution was identified by the
competent law enforcement authorities in an average of 234 cases per year, which seems to be a
relatively low number of investigated cases considering the amount of child pornography available
online.®® The number of persons convicted for this offence is similarly low (40 in 2024, 52 in 2023, 61
in 2022).%" Based on the existing case-law in this regard, the competent courts sanction primarily the
distribution of child pornography content through different communication applications (e.g.
Messenger, Pokec, WhatsApp, Telegram, etc.), the publication of child pornography on the public
profile of the offender’s social media, the sending of such material through email or making it available
through peer-to-peer (P2P) programmes. The sanctions imposed in this regard include primarily prison
sentence, often suspended for a probationary period, forfeiture of property, or the imposition of a
pecuniary fine.

3.4. Content in violation of the fundamental right to privacy and the right to personal data
protection

The fundamental right to privacy is interpreted broadly, encompassing various aspects of the
individual’s private life, with its definition constantly evolving.® The most commonly prosecuted
infringements of this right in the national context include the dissemination of images or video and audio
recordings relating to a person without their consent, e. g. on social media, the unauthorized
dissemination of information regarding private individuals concerning their private life that may include
false or misleading statements capable of interfering with the protection of the personality of the person

% See WORTLEY, R. — SMALLBONE, S. Investigating Child Pornography. In: Internet Child Pornography. Causes,
investigation and prevention. Praeger, 2012. P. 50-70. https://doi.org/10.5040/9798400671708.ch-004

37 Statistical yearbooks of the Ministry of Justice of the Slovak republic. Available: https://www.justice.gov.sk/
ministerstvo/analyticke-centrum/

% See PFISTERER VM. The Right to Privacy - A Fundamental Right in Search of Its Identity: Uncovering the CJEU’s
Flawed Concept of the Right to Privacy. German Law Journal. 2019;20(5):722-733. https://doi.org/10.1017/glj.2019.57
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concerned, or the unauthorized dissemination of electronic communication of the user. Closely
connected to the right to privacy is the fundamental right to personal data protection guaranteed by
Article 8 of the Charter of Fundamental Rights of the European Union. The infringements of this right
in the digital landscape that may be classified as illegal content and are subject to prosecution in the
national context include, e. g. the unauthorized recording of data subjects through camera information
systems, the unauthorized disclosure of personal data on the Internet, or the unauthorized sending of
personal data to third parties via online communication tools.

The above provided examples of privacy and personal data protection infringements can be remedied
through different civil (protection of personality pursuant to Article 11 of the Act No. 40/1964 Coll.
Civil Code), administrative (e. g. delicts against civil co-existence pursuant to Article 49 of the Act No.
372/1990 Coll. on delicts) or criminal law instruments (e. g. criminal offence of unlawful disposition
with data pursuant to Article 374 of the Criminal Code). The employment of these instruments is,
however, rather sparse. The most complex case law in this regard was developed by the Office for
Personal Data Protection of the Slovak Republic,® primarily focusing on the above-provided examples
of personal data protection infringements. The failure to employ the available civil law protection
measures may be due to numerous factors, including the length of court proceedings, the costs connected
with them, or the unwillingness of competent courts to award damages able to prevent future
infringements. As regards criminal law instruments, the available statistical data similarly confirms their
insufficient employment in practice. The reason for this may be the inability to prove that the
infringement in question achieved the level required to establish criminal liability, as Article 10 (2) of
the Criminal Code specifies that “it is not an offence if the seriousness of the act is negligible given the
method of commission of the act, its consequences, and the circumstances under which such act was
committed, the extent of the fault, and the intention of the offender.”

3.5. Content infringing intellectual property rights

Infringements of intellectual property rights, such as copyright or trademark rights, present another
example of illegal content that may be sanctioned through instruments of civil, administrative, as well
as criminal law in the national context. As regards copyright infringements that may be classified as
illegal content, these are usually sanctioned as a criminal offence of copyright infringement pursuant to
Article 283 of the Criminal Code. The available case-law covers infringements such as the unauthorized
making available of copyrighted works via peer-to-peer (P2P) networks, unlawful storage of
copyrighted content on file hosting servers and the subsequent publication of links to such content on
various discussion forums, usually with the aim to gain financial compensation for each download of
the content made available in this manner, or the unauthorized publication of copyrighted content online
in another manner, e. g. on different websites or Internet forums.*’ In relation to trademark violations
that may be classified as illegal content, these usually cover cases, in which the offender creates,
purchases or in another way procures imitations or counterfeits of different goods or services that are
offered for sale online, often through advertisements published on different e-commerce platforms. In
this case, despite the possibility of criminal law protection based on the Article 281 of the Criminal
Code, only a handful of cases can be identified, in which the competent authorities chose to prosecute
such infringements. The lack of employment of civil or administrative protection measures may be due
to similar factors as defined in the previous chapter — length and costs of court proceedings, low
probability for the awarding of damages, etc.

3 See BACHNAKOVA ROZENFELDOVA, L. - SOKOL, P. - HUCKOVA, R. - MESARCIK, M. Personal data protection
enforcement under GDPR — the Slovak experience. In: International Data Privacy Law, Vol. 14, Issue 3, 2024.
https://doi.org/10.1093/idpl/ipae008

4 See BACHNAKOVA ROZENFELDOVA, L. Prosecution of copyright infringements as a criminal offence in Slovakia.
In: Journal of Intellectual Property Law & Practice. Vol. 17, No. 12 (2022). ISSN 1747-1532. P. 1023-1031.
https://doi.org/10.1093/jiplp/jpac103
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3.6. Other categories of illegal content

Despite the prevalence of the above examined categories of illegal content in the international,
European Union as well as national regulation, other specific examples of illegal content can be
identified in the national context. These include for example the promoting or operating of gambling
websites without the necessary license granted by the Gambling Regulatory Authority, the
dissemination of political content during election moratorium (48 hours before voting) by a political
party, political movement, coalition of political parties and political movements and/or individual
candidates, that falls under the competence of the State Commission for Elections and Control of
Political Party Financing, harmful content pursuant to Article 27b (3) of the Act No. 69/2018 Coll. on
Cybersecurity, the blocking of which may be ordered by the National Security Office*!, content whose
dissemination meets the factual basis of the crime of spreading alarm messages under the Article 361 of
the Criminal Code, etc. In this regard, the involvement of other state authorities can be expected,
reflecting the specific nature of the illegal content in question and procedures established to ensure the
enforcement of the applicable regulation.

CONCLUSION

Digital Services Act presumes an active involvement of national authorities in the enforcement of its
provisions, distinguishing between the specific position of the Digital Services Coordinator with powers
to investigate, enforce and take further measures against the dissemination of illegal content on the
Internet in respect of conduct by intermediary service providers falling within its competence, and the
role of other competent authorities assigned specific tasks or sectors by individual Member States.
Following the designation of the Council for Media Services as the national Digital Services
Coordinator, an effort to reflect the role of intermediaries in illegal content dissemination online can be
identified, a notion rarely seen before on the national level. The developing practice of this national
authority focused, so far, on the creation of escalation channels and a closer cooperation with selected
intermediaries, aiming to ensure detection and removal of illegal content within its competence. The
examination of the previous case-law established in this regard by other competent authorities confirmed
the former focus of state authorities, specifically law enforcement and courts, on individual infringers,
disregarding the position of intermediaries in illegal content distribution. Certain commonalities can
also be found in the decision-making practice of national courts in relation to the prosecution of illegal
content through the instruments of criminal law. These include, for example, the fact that the competent
courts often adopt their decisions in the form of an agreement on guilt and punishment or a criminal
warrant that lack detailed justification, failing to provide information on the facts that the court deemed
proven, evidence the court’s merits are based on or considerations the court observed during the
assessment of the performed evidence, limiting the analysis of the established case-law in this regard.
Moreover, despite the fact that the perpetrator is found guilty in most cases of illegal content prosecution,
the punishment imposed in this regard seems insufficient (prison sentence suspended for a probationary
period, forfeiture of property, the imposition of a low pecuniary fine), therefore failing to serve as a
deterrent for future infringements. The main difference in the analysed case-law relates to the number
of cases prosecuted by competent authorities, as certain categories of illegal content seem to have
received more attention (child pornography, extremist content) than others. Nonetheless, if considered
in its entirety, the number of cases of illegal content prosecution in the national context remains low,
especially considering the amount of illegal content available online. The expected shift in focus from
individual infringers to intermediaries providing the space for illegal content dissemination will,

4 See SOKOL, P., BACHNAKOVA ROZENFELDOVA, L. Content blocking mechanism in cybersecurity: Slovakia case
study. EURASIP J. on Info. Security 2025, 4 (2025). https://doi.org/10.1186/513635-025-00190-x
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hopefully, prove more effective in the fight against illegal content, as the existing approach has, so far,
had only a limited impact on the availability of illegal content online.
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Vyvoj antitrustu na pozadi SirSiho cilového regulatorniho zmateni

The evolution of antitrust amidst the background of broader target regulatory confusion

Abstrakt

Ze samotné podstaty antitrustového prdava prameni stiet protikladnych spolecensko-politickych a
ideologickych predstav o roli statu v ekonomice. Za prihlizeni smirlivéjsich konvertitii z obou stran tu
nalézaji kolbisté horlivi a presvédceni liberdlni odpurci jakékoliv regulace hospoddrské soutéze s
neméné zapalenymi piiznivci masivni regulace. Zddna ze stran pritom neni schopna predlozit spolehlivé
védecké ditkazy pro sva tvrzeni. Sirsi socialni a jiné ohledy prosazuje v soucasnosti i soutézni politika a
prospesnymi vedlejsimi ucinky ochrany soutéze. Antitrust by se mel soustredit na sviyj nejviastnéjsi cil:
chranit funkcni konkurencni prostredi. Nemél by se politicky libovolné instrumentalizovat k dosazeni
mimosoutéznich cilii, které lze lépe Fesit primou regulaci. Zadné pravni odvétvi ani Zadna éast pravni
regulace se nevyhne prirozenému vyvoji v reakci na menici se spolecenské podminky. Nesmi vsak ztratit
svou podstatu a hlavni funkci a rozplynout se v operativnim mikromanagementu aktualnich problémii.
Kli¢ova slova: antitrust; neo-brandeisianstvi; udrzitelnost; novy soutézni ndstroj,; genderova mylka.

Abstract

Antitrust law naturally brings about a clash of different views on the role of the state in the economy.
On one side are liberals who oppose any regulation of competition, and on the other are those who
strongly support government intervention. Both sides have their supporters, but neither has provided
solid scientific evidence to fully back up their arguments. Recently, EU competition policy has started
to reflect broader social goals as well. However, many of these goals are not the main purpose of
antitrust rules—they are more like positive side effects. The main focus should remain on maintaining a
healthy competitive environment. Antitrust rules shouldn’t be used as a political tool to achieve other
goals that are better handled through direct regulation. Of course, every area of law has to evolve as
society changes. But even so, it should keep its core purpose and not turn into a system that tries to
manage every small issue in detail.

Keywords: antitrust; neo-brandeisianism; sustainability; new competition tools; gender fallacy.

JEL Classification: K20, K21

UVODEM

V piispévku se zamyslim nad nckterymi koncepcnimi problémy, s nimiz se potyka antitrustova
regulace u nas i ve svété. Jde vSak jen o jeden z projevil SirSiho jevu. Stale se mnozici pocet, Sife a
hloubka rtiznych regulaci (véetné té antitrustové) je nejen reakci na rostouci spolecenskou entropii, ale
také nechténym divodem jejiho rdstu. S cilem nebudit dojem necinnosti ve stfetu s nejruznéjSimi
souCasnymi vyzvami se $ifi pseudodoporuceni na ,,1écbu, a to v podobé¢ laciného medialniho klisé tzv.
hodnotové politiky a hodnotového prava. V pozadi stoji snaha nékteré aktualné ,,zadouci“ cile a hodnoty
preferovat na tikor jinych, resp. ty tradi¢ni oznacit za piekonané ¢&i dnes jiz podfadné.! Jako by politika

! Tak se napf. zdirraziiuje nutnost zpruznéni antitrustové regulace v reakci na mnohacetné zmény ve spolecnosti a

v ekonomice, u nichz trh selhava, protoze neumi vyfesit negativni externality; mluvi se o hledani nové ,teorie ujmy*,
zahrnujici i1 dfive nezdiraziiované hodnoty (mj. sebeurceni jednotlivcl ¢i tézko uchopitelné mezigeneracni a mezinarodni
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a pravo prave takové (,,hodnotové®) vzdycky nebyly samotnou svoji podstatou. Vzdy ptece prosazovaly
hodnoty a zajmy, n¢kdy sporné, podivné, pojimané v rizné mife prosazovani individualismu ci
kolektivismu, (anti)humanismu a (anti)demokratismu.

Nejde ani dnes o nic nového pod sluncem, ale jen o novou verzi ,,natéru“ odvékého ideového stietu,
jen s pouzitim jinych aktualnich prostiedkl k dosahovani jinak nazvanych zastupnych cila. Jiz delsi
dobu? se da napiiklad pozorovat snaha o nahrazeni parametrické regulace prosoutézniho prostiedi
politickym prosazovanim konkrétnich kratkodobych cilti. Dnes napf. pod takovymi programovymi
hesly jako ,,Clean, Just and Competitive Transition®, coz je oficidlni nazev portfolia piislusné
eurokomisarky Ribery, namisto diivéj§iho ndzvu ,komisafe pro soutéz.“ Samotné slovo ,,soutéz‘
Vv nazvu portfolia schazi a soutéz je oCividné¢ podiizena néCemu jinému. Pravo se tak stava jakousi
pievodovou pakou konkrétnich politik, kvilli jejichz dosazeni se instrumentalizuje a ohyba,® namisto
toho, aby se dosahovani téch cilt fidilo obecnymi pravidly, ktera by pravni regulaci nezbavovala jejiho
smyslu coby obecného pravniho ramce.

Z celého véjite problémi, s nimiz se potyka soucasna vefejnopravni Uprava ochrany soutéze,
vybiram brizantni diskusi o samotnych cilech antitrustu (oZiveni neobrandeisianského sméru v diskusi
s ordoliberalnim pojetim antitrustu). Od svého hlavniho cile, jimz tradi¢n€ bylo udrzeni funkéni soutéze
Vv zajmu ochrany spotiebitelského blahobytu, se ma antitrust posouvat k plnéni nejriznéjsich radoby
progresivnich spolecenskych cild, jako napt. tzv. celkové (nejen environmentalni) udrzitelnosti nebo
genderové vyvazenosti, byt by se to mélo stat za cenu ztraty jeho vlastni funk¢nosti. Antitrust by se tedy
mél pouzivat jako jakysi rychle mobilizovatelny a vcelku univerzalni nastroj k pouziti namisto toho, aby
se promyslené¢ a pracné piijimaly specializované a vyvazené vefejnopravni regulace k dosazeni
specifickych spoleCenskych cild. Tento vyvoj pokladdm za potencidlné nebezpecny a
nedoporucenihodny. Dokladam to jen na nékolika konkuren¢nich hodnotové spolecenskych cilech, jimz
by se nem¢éla funk¢nost antitrustu ob&tovat.

1. ANTITRUST JAKO NASTROJ PRAVNI REGULACE, ALE | JEJI OBJEKT
1.1. Politické pretahovani mezi neoklasickym a neobrandeisidnskym antitrustem

Evropské soutézni pravo zaznamenalo velky rozkvét v 70. a 80. letech 20. stoleti v souvislosti s
posilovanim snah o evropskou integraci a jednotny trh, fungujici v podminkach svobodné soutéze. Tyto

spravedlnosti). Srov. PODSZUN, R.: Das Leitbild des wertgebundenen Wettbewerbs. WuW 2024, Nr. 10, s. 507 n.
V piispévku vyuzivam i nékteré pasaze z mych kapitol pouzitych v kolektivni monografii KUPCIK, J. a kol.: Moderni
soutézni pravo a ekonomie. Praha: C. H. Beck, 2024, 854 s.

Neptizniveé zaplsobila napt. snaha byvalého francouzského presidenta Sarkozyho na Lisabonské mezivladni konferenci jiz
v ¢ervnu 2007 zfici se pii budoucich reformach smluvniho sytému EU ,nezkreslené soutéze™ jakozto cile Evropskych
spolecenstvi. Smétovalo by to evidentné k posileni odvétvove politickych a narodné egoistickych zmén na tkor hodnoty
funké&niho spole&ného trhu, pro n&j je oviem soutéz mezi podniky naprosto zésadni. Slo jen asi 0 neuvaZenou (nebo mozna
i ,uvazenou“ jako ,,zkuSebni balonek*) politickou deklaraci, motivovanou snahou o zvySeni odvétvové politickych a
narodné egoistickych snah velkych statd na tkor funkéniho spole¢ného trhu. Na praxi narodnich ani komunitarnich
soutéznich ufada a soudud se vSak nastésti nic nezménilo. Bfitké odmitnuti téchto destruktivnich snah viz RITTNER, F.:
Der — unverfélschte — Wettbewerb: Grundlage und Ziel der EG, WuW 2007, Nr.10, str. 967. Podobnou motivaci asi mél
(a,;hodnotovou recidivu“ piedstavoval) rozruch kolem fize Alstom/Siemens, neschvalené Evropskou komisi v inoru 2019.
Francouzska a némecka vlada intervenovaly politicky razantné proti onomu rozhodnuti s argumentem, ze by schvaleni fiize
byvalo mohlo vytvofit silné evropské hrace, konkurenceschopné na svétovém trhu vysokorychlostnich vlakt, zkresleném
pfitomnosti konkurenti podporovanych cizimi staty. Politické navrhy sméfovaly tehdy dokonce k pteformovani
strukturalniho ramce prezkumu fuzi. Evropska rada jako bytostné politicky organ podle nich byvala m¢la dostat pravomoc
zvrétit rozhodnuti Komise o neschvaleni fuze. Srov. Lexology LIDC, 15. 12. 2020: European industrial policy vs. European
competition law: what’s the direction of travel? Dostupno na https://www.lexology.com/library/detail.aspx?g=e8b369e1-
66e3-412a-b592-16ccc2e65541. Nastésti z téchto navrhu seslo. Nicméné recidiva neni vylouéena. Némecky kanclét Merz
nedavno kritizoval pravé kvuli této kauze evropskou kontrolu fuzi. Ve skutenosti se v8ak Alstomu i Siemensu dafi
Vv zelezniénim odvétvi dobfe i pfes neschvalenou fizi. Mame tak v EU neptekvapivé dva konkurujici si ,,Sampiony* a
obavana ¢inskd konkurence, hlavné kvili niz se evropsti rivalové chtéli pivodné spojit, pry vyrazné zaostava. Srov.
MUNDT, A.: Bonn, Briissel, Washington — Wohin geht das Wettbewerbsrecht? WuW 2025, Nr. 3, s. 121.

Drivejsi ,,méda“ MEA a ,,adhocismus®, které dnes jiz ponékud vychladly.
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cile se povazovaly za slucitelné a sledovaly se soucasné. Neoliberalni akcenty a vzyvani svobodnych
trhi zesilily v 90. letech minulého stoleti zejména v reakci na rozpad tzv. realn¢ socialistickych rezimu
ve stiedni a vychodni Evropé. Evropské soutézni pravo bylo druhém intelektualné ideového obohaceni
nove se utvarejicich trznich ekonomik a vyrazné k jejich vyvoji pfispélo. Jejich soutézni pravo se
vyznamn¢ harmonizovalo na zéklad¢ asociac¢nich dohod jesté pred budoucim formalnim pfistoupenim
k ES.*

Neoklasické pojeti hospodaiské soutéze, kladouci diiraz na jeji svobodu a pokladajici soutéz za cil
sam o sob¢, nebylo nikdy slepé prijimano kvuli slepé vife v az mytické autoregulacni schopnosti trhu,
které pfitom v historii opakované selhavaly. V USA se za presidentstvi R. Reagana politicky vyrazné
prosadila neoliberalni tzv. Chicagska skola (v Cele s R. Borkem, G. Beckerem, R. Posnerem, G.
Stiglerem, F. Easterbrookem, H. Demsetzem). Ta odmitala vicecetnost socialné ekonomickych cilt
soutézniho prava a stavéla se jen za zvySeni celkového a spotfebitelského blahobytu a zvySeni
efektivnosti jednotlivych podnikti na zakladé ekonomické analyzy. Byva nékdy oznaCovana za
proponenta socidlniho darwinismu propagujiciho preziti téch nejschopnéjSich. Zasahy statu do trzni
struktury se striktné odmitaly. Tato Skola tak vlastné rezignovala na spolecenskopoliticky cil kontroly
moci prostiednictvim hospodaiské soutéze a pouzivala nejasné definované pojeti efektivnosti zalozené
na selektivnich empirickych datech. V poptedi stala mikroekonomicka efektivnost jednotlivého podniku
a ordoliberalni mysleni o Sir§ich spolecenskych funkcich soutéZe bylo potlaeno.® Propagovala se
Sirokospektralni ekonomizace pohledu na svét. Tendence k prosazovani tzv. vice ekonomického
pfistupu k soutéZznimu pravu zaméfenému na maximalizaci okamzitého spotiebitelského prospéchu,
které se pienesly i do Evropy, se nepochybné inspirovaly timto my$lenkovym smérem.®

Oponentni pozici predstavovala tzv. Harvardska skola (P. Areeda, H. Hovenkamp, L. Sullivan), jez
se vyvijela v interakci se S§kolou chicagskou a v reakci na jeji tizce ekonomizujici ptistup. Na rozdil od
ni zdlrazinovala mnohem vétsi pocet ekonomickych i mimoekonomickych cili soutézniho prava v
delsim Easovém horizontu nezli okamzity ¢i kratkodoby spotiebitelsky blahobyt (mj. rozdélovaci
spravedlnost, suverenitu a sebeurceni spotiebitele, technicky pokrok, decentralizaci hospodarské moci)
a stavéla se (v opozici ke Skole Chicagské) za statni soutézni politiku vici koncentracim podnikt.

Nekteti komentatoti konstatuji, Ze antitrustové organy v USA potiebuji velkou davku adrenalinu,
aby se probudily ze zakleti Chicagské Skoly, kvili némuz nezabranily velkym technologickym
spolecnostem v akvizicich stovek firem a za¢inajicich podniki (startuptt), z nichz nékteré byvaly mohly
vyrist v jejich vyznamné konkurenty.’

1.2. Aktuilni vyvoj a smérovani

V dnesni dobé se tento "liberalné-socialnéjsi" smér mysleni prezentuje (L. Khan,® T. Wu, J. Kanter)
jako tzv. neobrandeisianské hnuti,® tvrdici, Ze koncentrace soukromé ekonomické moci je nebezpeéna z

4 Srov. SMEJKAL, V.: Soutézni politika a pravo Evropské unie 1950 — 2015. Praha: Leges, 2015, s. 161 n.

5 Srov. SCHMIDT, .. Wettbewerbspolitik und Kartellrecht. 7.Aufl., Stuttgart: Lucius & Luciuss, 2001, s. 23.

Tzv. modernizace soutézniho prava a uplatiovani tzv. vice e ekonomického pfistupu k antitrustu na prelomu tisicileti

nezaptou prave tuto inspiraci.

7 Tak GILBERT, R. J.: The American Innovation and Choice Online Act: Celler-Kevaufer. Conurrentialiste,
https://www.networklawreview.org/gilbert-innovation-choice-act/. Ob¢as se v této souvislosti pouZiva neblahé spojeni se
slovem ,revoluce“. Srov. FRANCIS, D.: Reflections on the revolution in antitrust. Journal of Antitrust Enforcement,
2023, Nr.11, s.185 n. Uvazliv&jsi komentatofi hovoti neexaltované spise o ,,reformé&®. Srov. Fox, E.: The battle for reform
of US antitrust law. Journal of Antitrust Enforcement, 2023, 11, s. 179 n. O ,,revoluci“ v antitrustu (pro zménu revoluci
,»,Reaganove) se ostatné hovotilo i pted Ctyficeti lety, pti ideovém a politickém pohybu protismérném (srov. tamtéz, s.
182).

8 KHAN, L.: The New Brandeis Movement: America’s Antimonopoly Debate. Journal of European Competition Law and

Practice, 2018, Nr. 9, s. 131.

Jeho odpurci je posmésné oznacuji jako ,hipstersky antitrust“. Jméno Louise Brandeise, soudce Nejvyssiho soudu

Spojenych statt americkych z pocatku 20. stoleti, se pouziva kvuli soudcovu odsudku ekonomické koncentrace, kterou

oznadil za ,,prokleti velikosti". Brandeis pokladal monopoly z jejich samotné podstaty za $kodlivé pro blaho zaméstnancti

a inovace v podnikani.
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ekonomickych, politickych a socialnich divodi. Tento ,,postchicagsky" tabor se pfimlouva se za to, aby
se za pomoci antimonopolniho prava zlepsila prespfilis koncentrovana struktura trhti, které narusuji ¢i
vylucuji konkurenci, vedou k nerovnosti pfijmli, naruSuji prava spotiebitelt, negativné ovliviiuji
zaméstnanost a mzdy apod. Antitrustové pravo se chape i politologicky a konstitucionalisticky a poklada
se za podstatnou soucast demokratického politického systému. Zdiraziuje se znama skuteCnost, Ze
zadné "neutralni" antitrustové pravo neexistuje a Ze pravidla i praxe soutézniho prava jsou vzdy véci
politického rozhodnuti.!® Antitrustové pravo se ovSem na druhé strané miize ,rozpustit" kvili své
politicky proponované sluzebnosti ve prospéch Siroce pojimané "socialni spravedlnosti”, resp. tzv.
,,socialniho rozméru soutézniho prava.«!!

Popird se jednostrannd orientace soutézniho prava na spotiebitelsky blahobyt prosazovany
Chicagskou $kolou. Sirdi socialni a jiné ohledy bere v sou¢asnosti za vlastni (ve zfejmé inspiraci
neobrandeisianskym myslenim) i soutézni politika a rozhodovaci praxe EU. Tento ,,socialngjsi antitrust"
se v8ak neda — ani pies n€které excesivni tendence — zbrkle a zjednoduSené¢ diskvalifikovat jen jako
prehnan¢ ambicidzni néstroj k dosahovani vS§emoznych socialnich cilt typu sniZovani nerovnosti nebo
vyvareni pracovnich prilezitosti. Naopak jsou si jeho zastanci védomi toho, Ze antitrust je tieba opét
zaméfit na struktury a na $irSi soubor opatieni k hodnoceni trzni sily a opétovné jej zacilit na soutézni
proces®? a vratit se k jasn&jsim pravidlim (k normativné systémovému piistupu®?, resp. ke ,,zdravému
rozumu") namisto rozhodovani podle nejasnych a spornych ekonomickych modelt budoucich cenovych
dopadt.

V tomto kontextu se ordoliberalni antitrust zalozeny Franzem Bohmem?* a vychazejici z proslulé
formule ,,zajisténi svobody prostfednictvim omezeni svobody* shoduje s obavou neobrandeisianct
z ,,excesivni velikost®, ktera svobodu na trhu podryva nebo ni¢i a jez nepfedstavuje jen ekonomicky, ale
i politicky problém. Koncepcni stiet se vSak nevede o to, zda je excesivni velikost skodliva, ale o
prostiedky, jak s ni bojovat — jestli statné¢ administrativnimi planovacimi zasahy a cenovou politikou,
nebo spise soutézi, tedy tim ,,nejgenialnéj$im nastrojem v déjinach ke zbaveni moci* (F. B6hm), resp.
(obvykle) n&jakym pragmatickym kompromisem.®

Soucasné peripetie soutézni politiky ve vztahu k technologickym gigantim vedou k dramatickému
vyvoji ve stfetu mezi aktivismem a zdrzenlivym konzervatismem. Nékteré navrhy na obranu proti jejich
rostouci hospodaiské (a postupné se politizujici) moci (ex ante regulace zakazaného nekalého jednani6)
v Evropé jiz plati.

V posledni dobé sili hlasy po posileni specifickych odvétvovych regulaci a po odstranéni umélé délby
na zasahy ex ante a reakce ex post. Soutézeschopnost a férovost na digitalnich trzich se da podle nich
docilit nikoliv jen pfedbéZnou regulaci, nebo naslednymi zasahy proti subjektim chovajicim se
protisoutézné, ale kombinaci obou zpisobi intervence. Za piekonané se pokladaji snahy zachovat
jedinou soustavu hodnot (orientace antitrustu jen na spotiebitele, nebo na soutéz, nebo na oboji) a klade
se diraz na soubézné sledovani vice hodnot. M4 jit o pechod k regulatornimu prekryvu, ktery se projevil

10 Tak FRANCIS, D.: op. cit., s 187.

1 Termin pouziva napt. LIANOS, L.: ,, Polycrisis “ and the changing ,, Life of Competition Authorities. WuW 2024, Nr. 2, s.
62.

2 Srov. KHAN, L.: op.cit., s. 131.

13 Pozaduje se navrat k §ir§imu vyuZivani normativnich hledisek a odklon od analyz dopadt ,,piipad od ptipadu* ve prospéch
,;robustnich domnének nezékonnosti“ — srov. FRANCIS, D., op. cit., s. 186.

14 BOHM. F.: Das Problem der privaten Macht. Die Justiz, 1927, Bd. Ill, s. 324-345.

15V reakci na situaci, kdy si uzka technologicka podnikatelska elita za¢ina osobovat politickou moc a za¢ina statim ,,pferistat

pres hlavu“, kdy se mnozi nejriznéjsi ekologické a socidlni externality hospodaiskych rozhodnuti a vzristd nedtvéra

V trzni samoregulaci, se evidentné modifikuji i proporce mezi pfimou administrativni odvétvovou regulaci a vSeobecnou

upravou soutézniho prostredi antitrustovymi predpisy. Srov. mj. trend zavadeéni tzv. novych soutéznich néstroju, které maji

za cil podchytit mozna ohroZeni soutéze jiz preventivné (srov. SMEJKAL, V.: Jednomy trh plny novych soutéznich

ndstrojui. Antitrust 2025, &. 1, s. 11 — 16). A navic i samotna aplikace antirustového prava do sebe ,,vtahuje* prosazovani

§irSich aktualnich spole€enskych cilti a priorit.

Ta se chape jako novy standard neobrandeisianismu, zavadény jiz diive ve Federal Trade Commission v USA - srov.

LAMBERT, T. A,: Neo-Brandeisianism: A Policy at War With itself. The Journal of Corporation Law 2024, Vol. 49, N. 2,

s. 347 n.
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v Nafizeni DMAY a jenZ by se m&l do budoucna stat pravidlem, a ne vyjimkou.'® Projevuje se poznatek,
ze pozadavek spravedlnosti a poctivosti se nevztahuje jen na rozdélovani a jeho vysledek, ale i na
samotné chovani.t®

Reakce neobrandeisianismu na rostouci ekonomickou moc technologickych gigantii se zosobnila
V tzv. prohlaseni z Utahu z konce r. 2019.%° To je vedeno snahou reagovat na spoleGenské vyzvy (a tedy
nejen sohledem na ekonomickou efektivitu) zavcasu ,,...spiSe ostrym skalpelem nezli ¢ekat na
prekvapeni, az reformdatofi nabrousi svoje sekery. Znepokojeni vSak vzbuzuje pfehnané ambiciozni a
vSeobjimajici socialné inzenyrskd proklamace,?! Ze antitrust je ,,prostfedek k prosperujici a
demokratické spolecnosti a nastroj jak pro vytvareni ptilezitosti, tak pro rozdélovani bohatstvi a moci*,
ktery by nemél mit divéru v trzni samoregulaci a mél by se vice obavat nedostate¢nych zasahil nezli
zasah nadmérnych.

Na takové ukoly totiZ antitrust nestaci a neni na n¢ ani vybaven a mohl by byt lehce pouzit jako
zastérka libovolnych politickych projekt. Politické intervence a metody politicky podbarveného
personalniho vybéru na pozice v piisluSnych agenturach nejsou vyhrazeny zastupcim jednoho ¢i
druhého ideového sméru, ale jsou vSeobecné (a také urcité nejde jen o aktualni vyvoj po vitézstvi D.
Trumpa; délo se to i za vlady demokratii).??

Pravni intervence mohou byt pouzity ex ante, nebo ex post; ty prvé zavanéji predpojatosti a
ideologi¢nosti. Pfedbézna opatrnost neni v tomto piipad¢ rovna snaze regulovat vse, co je mozno, ale
jen to, co je nezbytné. Regulace by neméla mrazit technologicky vyvoj, ale korigovat jeho disledky pro
soutéz a blahobyt spotiebitele v nezbytnych pfipadech a v nezbytné mife.?®

Antitrust vzniknuvsi jako pravni nastroj k omezeni soukromé hospodarské moci se v soucasnosti
zmita v mnoha turbulencich ohrozujicich jeho funkénost z obou krajnich stran. At jiz jde o vlivy
digitalizace, enviromentalnich problémil, geopolitickych zmén, infek¢ni inflace, anebo fady tzv.
progresivnich spole¢enskych hodnot (mluvi se dokonce o jakési kumulativni ,,polykrizi®). To klade
otazniky nad udrzitelnosti zasad tradi¢ni ordoliberalni svobodné soutéze. Otfesy vyvolané mj.
covidovou pandemii vedly ke zvySeni jednotkové ziskovosti vrelaci ke zvySeni jednotkové
nakladovosti,®* coz vyvolava redistribuéni napé&ti a snahu odstranit redistribu¢ni neférovost, jez jsou
svou povahou socialné revoluc¢ni. Antitrust je tedy v neustalém pohybu a zda se, Ze aktualné je to spise
smérem od viry v samoregulacni schopnosti soutéze na svobodném trhu a Zze se vice kloni k vife
v uvédomélé celospolecenské Fizeni a v dopfednou (ex ante) regulaci.

2. UDRZITELNOST, SPRAVEDLNOST A DALSI VABNICKY V KONTEXTU OCOHRANY
SOUTEZE
2.1. Cilové konflikty — nic nového pod sluncem, ale nova je snaha o prioritizaci externich cil

Spolecenska atmosféra poslednich nékolika dekad klade zvySeny diiraz na propagaci (a neziidka
propagandu) tzv. udrzitelnosti, mezigenera¢ni spravedlnosti genderové vyvazenosti a dalSich etickych

17 Natizeni (EU) 2022 ze 14. zafi 2022 (Digital Markets Act), OJ 1.265/1. Pfehled mezinarodni diskuse o vztahu DMA
a soutézniho préava a komentate k ni podavam v praci BEJCEK, J.: Md DMA regulatorni a/nebo soutézni "DNA"? Casopis
pro pravni védu a praxi. Brno: Masarykova univerzita, 2024, ro¢. 2024, ¢. 3, s. 453—481.

18 Tak KUENZLER, A.: Third-generation of competition law. Journal of Antitrust Enforcement 2023, 11, s. 135, 138.

19 Proto roste kasuisticka regulace ex ante zakazanych postupti trzné silnych subjektii vii€i slabsim, typu DMA nebo nekalych

obchodnich praktik ve vztahu ke spotiebitelim.

Prohlaseni je dostupné na https://prospect.org/economy/the-utah-statement-bulwark-against-private-power-antitrust/.

Tamtéz.

D. Trump vydal mj. exekutivni ptikaz, aby vSechna rozhodnuti americké antitrustové autority (Federal Trade Commission)

podléhala jeho schvaleni. Podle DAYEN, D.: The New Antitrust Consensus, The American Prospect z 20. 2. 2025, dostupno

na https://prospect.org/economy/2025-02-20-new-antitrust-consensus/. Zdivodnénim téchto krokd ze strany nékterych
zastancl hnuti MAGA ma byt argument, Ze ,.tyrany.com® neni lepsi nez ,.tyrany.gov*.

Tomuto nekonéicimu sporu dodava brizanci souc¢asné prelomové obdobi novych vyzev a prilezitosti, s nimiZ je soutézni

pravo konfrontovano.

2% Srov. TURNER, V.. Why -competition Authorities must act now against , greedflation”. Dostupno na
https://blog.beuc.eu/why-competition-authorities-must-act-now-against-greedflation/.
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hledisek. Diskuse o t&chto otazkach je rozsahla® a jiz dnes téméf nepiehledna; je navic o¢ividné zatizena
ideologickymi pfedpojatostmi a zbytecné se polarizuje. Ti, ktefi jsou proti rozmyvani specidlni
antitrustové regulace, motivovanému ideovym zdivodnénim, nejsou proto piece neprateli ekologie,
spravedlnosti, udrzitelnosti ¢i genderové rovnosti.

Muzeme pozorovat stale siln€jsi tlaky na rozsifeni katalogu SirSich spolecenskych cild, které by
antitrust podle nékterych aktivistii m¢l sledovat a podporovat. Jelikoz se doba méni a antitrust se pry musi
menit s ni, jsme svédky pokusti o jeho zasadni prehodnoceni, které by mélo zahrmovat posouzeni vztahti
mezi antitrustem a médii, udrZitelnosti, lidskymi pravy, genderem a soukromim.?

Hrozi v8ak nebezpeci, ze se zapomene na to, Ze puvodnim a osvédcenym ucelem antitrustu je slouzit jako
nastroj k odstranéni strukturalnich pficin trzni sily a poskytnout obranu proti behavioralnim narusenim

hospodaiské soutéze.
2.2. ESG

Antitrust by mél chranit nejen blahobyt spotiebiteld (at’ uz je definovan jakkoli), ale i proces soupetent,
byt je obtizné jej operacionalizovat nebo dokonce meéfit. Dokonce i v USA (jakozto kolébce
ekonomického a spotiebitelského pristupu k antitrustu) mizeme vSak pozorovat snahy zahrnout do
katalogu cil rist mezd a zaméstnanosti a snizovani piijmové nerovnosti, zvySovani socialni odpovédnosti
podnikt (Corporate Social Responsibility, Environmental Social Governance) atd.

Faktory ESG maji do budoucna mit dualezitéjsi roli v oblasti akvizic, dotaci, investic ¢i uvéru.
Spolecnosti, které mohou prokazat dobré vysledky na poli ESG, budou mit konkuren¢ni vyhodu.
Znamend to ale kontaminaci (rozSifeni, obohaceni, zkresleni?) tradi¢nich ekonomickych hledisek
posuzovani a vnaseni obtizné¢ hodnotitelnych kvalitativnich mimoekonomickych kritérii do
rozhodovani.

To je analogické dopadiim snah o vymatiovéani antitrustového prava z jeho idajné ,,bubliny“?” a o
rozSifovani jeho cili o takova zadani, ktera sotva muZe naplnit ve standardnich podminkach
predvidatelnosti, pravni jistoty a nezbytné stability podnikatelského prostfedi. Jde mj. o potencialng
extrémne zatézujici nové povinnosti prenesené na bedra antitrustovych uradd vybavenych k uplné
odlisnému typu aktivit a v situacich, v nichz evidentné selhavaji i nesrovnatelné k tomu Iépe vybavené
instituce. Co by tato iniciativa pfinesla ,,lidstvu v situaci existen¢ni hrozby, spole¢nosti, Zivotnimu
prostiedi a planet&“ pfi ,,boji proti (SIC!) klimatické zmé&né&*?®, neni jasné, ale docela spolehlivé se da
ocekavat zvyseni intervencni moci politikii a politizace a ,,adhocizace™ soutézniho prava a jeho
rozméInéni.

O dobrych timyslech a moralnim zazemi proponentd téchto a podobnych nazord neni diivod apriorné
pochybovat, i kdyz nelze vyloucit, Ze i tady hraji roli ,,také* (totiz ne-li predevsim) zajmy ekonomické.
Dobry idedl cilené regulace centralniho zajisténi obecného blahobytu je jen druhem ideologie, podobné
jako ideal konkurence jako fidiciho principu trzni ekonomiky. Pfevaha té ideologie trzni je vSak
podloZena piesvéd¢ivymi empirickymi diikazy o zasadni funk¢nosti; ta ,,centralizovana snaha o obecny
blahobyt™ je sice empiricky podloZena také, ale s ,,opacnym znaménkem®.

%5 Kromé stovek a tisicl ¢lank? a studii 1ze uvést koncepénéjsi monografie HAUCAP, J., PODSZUN, R., ROHNER,T.,
ROSNER, A.: Competition and sustainability : economic policy and options for reform in antitrust and competition law.
Cheltenham, UK: Edward Elgar Publishing, 2024, 240 s. NOWAG, J. (Ed.) Research Handbook on Sustainability and
Competition Law. Cheltenham, UK: Edward Elgar Publishing, 2024, 577 s.

% CAPOBIANCO, A.: The Ghost of Competition past, present, future. Wuw 2021, Vol. 50, No 7-8, s. 387.

27 Srov. HOLMES, S., MEAGHER, M.: A sustainable future: how can control of monopoly power play a part? European
Competition Law Review, 2023, Issue 1, s. 16.

28 Podobné pateticky se uzavira serial od vyse cit. autor (HOLMES, MAGHER) v E.C.L.R. 2013, ¢. 4. s. 161 (A sustainable
future: how can control of monopoly power play a part? Part I11: Using merger control to intervene before the problems
arises or get worse). Mimoto je snaha bojovat ( a to prostfednictvim prava) proti klimatické zméné domyslivé ambiciézni
a nerealistickd podobné jako jiz polozapomenuta snaha nekterych diivejsich pokrokait ,,poroucet desti, vétru a boufi...*
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Pfiznavam, Ze jsem zastancem ideologie konkurence jako nepostradatelného nastroje samoregulace
a ze jsem hodnotove zaujaty. To neni cynismus — ten spatfuji spise v opaéném piistupu: totiz v zastirani
hodnotové zaujatosti.

2.3. Udrzitelnost

K tradi¢nim cilovym konfliktfim?® se v poslednich letech ptidaly nové a mozné jesté kontroverzngjsi
konflikty nez diive.* Cil ochrany u¢inné soutéZe se v praxi stfetava s fadou konkrétngjsich cilii prevazné
mimosoutézni povahy, které¢ jsou podlozeny riznymi politickymi ditvody, a jejichz sledovanim se nékdy
zdivodniuje nutnost specifické sektorové (odvétvové) regulace nebo alespont vyjimky ze soutéznich
pravidel.

Zpravidla se uvadéji cile jako blahobyt (celkovy, spotifebitelsky, vyrobct, ev. jejich kombinace);
ochrana spotiebitele (zejm. kvili jeho asymetrické informovanosti); ochrana malych a stfednich
podnikti (jakoZto ,,podhoubi® budouci konkurenceschopnosti nebo prosté jako ochrana ,,té slabsi
strany*‘); ochrana specifickych skupin vyrobcii; podpora integrace trhu; ekonomickd svoboda; boj
s inflaci; poctivost a spravedlnost, ekvita, individualni ochrana soutéziteld; socialni duvody, zejména
ochrana trhu prace; politické diivody, vCetné zaruk politické svobody (napft. zajisténi nazorové plurality
médii); ochrana zivotniho prostiedi; strategické duvody sektorové primyslové a obchodni politiky;
zdravotné politické a hygienické duvody; aspekty energetické, dopravni a jiné infrastrukturni politiky;
uspora nakladi; podpora technického rozvoje; podpora mezinarodni konkurenceschopnosti domacich
sout&zitell; kulturng politické divody.®

Tento indikativni "seznam" cilii nema jasnou a jednozna¢nou strukturu a hierarchii. Dokonce ani
judikatura EU neni v této véci jednozna¢na. Nekteré cile se Caste¢né prekryvaji, nékteré jsou plné
zahrnuty v jinych a n¢které jsou protichidné a neslucitelné. Nekteré sleduji tézko definovatelny
neekonomicky prospéch, jiné podporuji integraci evropského trhu nebo ochranu spotiebitele, svobodu
hospodaiské soutéze nebo riizné socialni hodnoty. ¥ Volani po jakémsi vétsim ¢&i lep$im ,,poradku” v
této oblasti vedlo k touze po "celistv&jsim pravu hospodafské soutéze".>

K témto cilim se nedavno ptidaly aspirace na prosazovani a ochranu dalSich spolecensky dulezitych
hodnot, na které by soutézni pravo mélo dbat jako na jeden za svych ukolli; mj. se prosazuje mddni heslo
udrzitelnosti. Je velmi Siroké a jeho hranic téméf nedohlédneme. Jde o neuchopitelné rozmlzeny pojem,
jenz dokaze do sebe oportunisticky vtahovat (nebo naopak ze sebe vylu¢ovat) téméf vse, co se zrovna
hodi, nebo naopak nehodi.

Zdaleka se netyka jen otazek zivotniho prostiedi, jehoz ochrana ma jesté docela uchopitelna hlediska
a kritéria, ale ma mnohem Sir$i zabér, ktery v nékterych pojetich neskryva ptimo socialné inzenyrské

2 BEJCEK, I.: Cilové konflikty v soutéznim pravu. Pravnik 2007, rog. 146, &. 6, s. 663 n. ZIMMER, D. (ed.). The Goals of
Competition Law. Cheltenham: Edward Elgar, 2012.

"Binarni volba" mezi intervenci a neintervenci na zakladé zkuSenosti, ideologie a/nebo oportunismu by tdajné¢ méla byt
nahrazena jakymsi tzv. ,.komplexnim antitrustem". Slibuje se zavedeni novych pozitivnich zp&tnych vazeb, které vytvori
novou dynamiku hospodarské soutéze, aby bylo mozné pochopit, kdy a pro¢ se trhy vyvijeji ve smyslu prozatimni formy
kontroly trhu. Mélo by se zlepsit chapani nejistoty.Viz PETIT, N. — SCHREPPEL, T.: Complexity-Minded
Antitrust.Internet Law; Kooijmans Institute, VU Amsterdam, 7. bfezna 2022, s. 20, 24-25. To by bylo hezké, kdyby to
nevedlo k jesté vétsimu rozptylu a vagnosti spojené s libovili pfi posuzovani. Zejména proto, Ze ,,trzni hospodatstvi" je
dnes spiSe teoretickym modelem pro abstraktni studium nez realitou. Bylo zdeformovano rozbujelym systémem riznych
dotaci, ideologicky motivovanych rozsahlych regulaci a obrovskych socidlnich transferti. Onen ,komplexné pojaty
antitrust" konflikt cilti nefesi - pouze jej skryva pod neproniknutelnou rouskou ,.komplexnosti”. V jejich ,kalnych vodach”
vsak mohou lovit rizné motivovani ,,rybafi”.

31 Blize v&etn& odkazii na pfislusné prameny srov. BEJCEK, J. op. cit. (2007), s. 663—-689.

32 Srov. LIANOS, 1. Some Reflections on the Question of the Goals of EU Competition Law. UCL London. Research Papers.
2013, Issue 3, s. 2-64.

Ibid., s. 64. Holisticky pfistup znamena, Ze jednotlivé &asti néeho jsou vzajemné propojené a lze je vysvétlit pouze s
ohledem na celek. To je pfi regulaci ekonomiky a spole¢nosti obecné velmi zadouci, ale narazi to na problém
rozpoznatelnosti vech relevantnich vlivi a jejich operacionalizace a vyvazeni. Z tohoto divodu a za Gi¢elem zvySeni pravni
jistoty a ptedvidatelnosti zavedlo pravo hospodarské soutéze také uzsi a 1épe identifikovatelné a métitelné cile.
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ambice, jez nemohou zistat bez dopadu na pravo hospodaiské soutéze. Zahrnuje dokonce i biologickou
rozmanitost, zdravi, dobré zivotni podminky hospodatskych zvitat, spravedlivy (?) obchod, spravedlivé
(?) pracovni podminky véetné ochrany détské prace a prava zakladat odbory a lidska prava (?); vstupuje
do ni také tieba i udrzitelnost fiskalni a finan¢ni, ale i omezeni plytvani s potravinami a piistup ke
zdravym a vyzivnym potravinam.®* Udrzitelnost se “definuje” (& spiSe “rozprostira”) v ramci jakéhosi
“holistického konceptu” dokonce i jako “vnitro- a mezigeneraéni spravedlnost”.® To z tohoto pojmu
¢ini nebezpecné ohebny a téméf “univerzalni” moralné¢ hodnotovy a ideologicky nastroj bez
operacionalizovatelnych kontur vhodnych k ptedvidatelnému pouziti.

Ukol sledovat a prosazovat takto (ne)vymezenou udrzitelnost povazuji za zjevné piili§ ambiciozni
cil, ktery by kladl na soutézni ufady naroky na urovni vlady nebo snad jakéhosi novodobého "Vyboru
pro vetejné blaho", ale rozhodné naroky nerealistické a vyssi, nez je zadouci. A hlavné vyssi, nez je
zvladnutelné kapacitng, ale i z hlediska formalni i vécné kompetence soutézni autority. Ekologické
ohledy se prece z hlediska antitrustu promitaji do soutézné relevantni ochoty spotiebitele platit za
ekologické vyrobky a sluzby vice nezli za ty neekologické (neudrzitelné)®® a lze je pokladat za
(empiricky zjistitelnou) soucast agregatniho “spotiebitelského blahobytu”. Tim samozfejmé zlstdva
nedotCena moznost specifické vetejnopravni regulace ekologickych a hygienickych standardi, za néz
by vSak nemél funkcné “zaskakovat” antitrust za cenu naruseni ¢i popieni svého smyslu a spolecenského
cile.

2.4. Genderova indoktrinace

Ani soutézni pravo zfejmé neuniklo pozornosti genderové ,,intelektudlni mody", kterd jiz pronikla
do mnoha oblasti zivota. Otazkou je, jak rozlisit mezi atraktivnimi a kratkodobymi snahami byt
konformni s panujicim diskursem, a skute¢n¢ relevantnimi aspekty s dopadem na soutézni pravo. Mnozi
z néas jsou znepokojeni pokusy kontaminovat antitrustovou kontrolu neorganickymi, cizorodymi a
vesmés nevhodnymi ideovymi hledisky namisto feSeni téchto otdzek na obecné-politické Grovni,
pripadné adekvatnimi (typicky sektorovymi) legislativnimi prostiedky.

K tomuto komplexnnéj$imu tématu se tu vyjadiuji pouze z uz§iho pohledu antitrustu. Moje
vychodisko je konzervativni a opira se o tradi¢ni délbu prace mezi jednotlivymi statnimi organy a mezi
jednotlivymi odvétvimi prava. Pokud se naptiklad tvrdi, Ze zeny plati vyssi ceny za fadu podobnych
vyrobkt,® Ize piece totéz Fici o jakékoli skupiné spotiebiteld, véetné muzi, spotiebitelti v dichodu -
bez ohledu na jejich pohlavi, a pfislusnikid riznych etnickych, kulturnich, sexualnich a jinych menSin.
Neni vSak jasné, proc a jak by se mélo pravo hospodarské soutéze zabyvat timto jemnym rozdilem, ktery
je z konkurenéniho hlediska irelevantni.®®

3 Srov. LECCHI, E.: Sustainability and EU merger control. European Competition Law Review, 2023, Issue 2, s. 72.

%5 Tak HAUCAP, J., PODSZUN, R., ROSNER, T., OFFERGELD, P. Wettbewerb und Nachhaltigkeit: Reformoptionen fiir
ein nachhaltiges Kartellrecht. Wuw 2023, Nr. 6, s. 303.

Ktomu srov. Napf. LANGER, M. PAHA, J.: Okonomische Aspekte der Unerlasslichkeit von
Wettbewerbsbeschrankungen und der Quantifizierung von Nachhaltigkeitseffizienzen. WuW 2024, Nr. 1, s. 20 — 26.

87 Mluvi se obrazné o tzv. ,,pink tax“ (srov. GEORGIE, N.: At first blush — taking a competiiton lens to healthcare pink taxes.
Journal of European Competition Law&Practice 2025, Nr. 2, s. 115. Uvadi se ptiklad rizového holiciho strojku ,,pro zeny*,
ktery je draz§i neZli patrné srovnatelny strojek ,,pro muze* jen kvtli své barvé.To je vSak otdzka nikoliv ochrany soutéze,
ale nanejvyS ochrany spotiebitele pfed pfipadnou manipulativni nekalou obchodni praktikou (nebo jde jen
o standardni vyuziti psychologie a preference zadkaznic?). Situace, v niZ se konstatuje, Ze dezodorant pro muze a Zzeny
(ptipad Unilever/Sara Lee , M. 568, 2010) patfi na dva oddélené relevantni trhy, se poklada uméle za genderovy aspekt
antitrustu. P¥itom jde jen o korektni (a jen ndhodou genderové specifikované) vymezeni vécné relevantniho trhu s ohledem
na (ne)zaménitelnost vyrobkil, podobné napf. pfi segmentaci vyrobki pro déti a dospé&lé, pro diabetiky a zdravé apod.
Podobné jako je irelevantni a uméle rozdélujici ,,genderové specificky” zkoumat, zda pfiklon k ordoliberalismu ¢i
neobrandeisianstvi a odklon od chicagské skoly (ostatné vrtkavy, srov. situaci v USA pted druhym zvolenim D. Trumpa
a po ném; pozn. JB) neni zptisoben tim, Ze nékolik $pi¢kovych pozic v antitrustové politice i teorii zaujima vice zen (napf.
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vidéich akademicek jako Eleanor Fox ¢&i Fiona Scott Morton). Srov. rozumné stanovisko jedné z nich, brilantni profesorky
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Soutézni politika je tradicné genderove slepa. Takzvana "genderové inkluzivni politika hospodarské
soutéze" je novinkou, ktera vSak v posledni dobé kromé svého propgandisticky chytlavého nadzvu hleda
i obsah. Tak naptiklad mizeme Cist vyzvy, aby organy pro hospodaiskou soutéz zasahovaly proti
genderové nerovnosti, ktera vede ke sniZzeni blahobytu spotiebiteltl.

I uslechtily a bohuliby zamér mize byt na Skodu, pokud se zahali zavojem klisé a nesmyslnych
pojmu, které jsou uceloveé naroubovany na vse, co je v dosahu. Nékteré predsudky, fraze a zptisob, jakym
jsou v této souvislosti kladeny otazky, jsou az trapné, dehonestujici a dokonce snad jdou za hranu
diskriminace podle pohlavi.*®

Tyto otazky jsou z hlediska analyzy hospodaiské soutéze irelevantni a mélo by to tak ztstat. Navic
vnaeji do spoledenské atmosféry zarodky umélé segregace na zakladé pohlavi a ptispivaji k postupné
spolecenské dezintegraci, jiz tak té¢zce zkousené preferovanim nejriiznéj$ich minoritnich skupin. Pokud
napiiklad dochazi k urcité cenové diskriminaci na zdkladé pohlavi, méla by byt feSena prostredky
ochrany spotfebitele, a nikoliv pravem hospodatské soutéze.

Dokonce jsem si v§iml pokusu analyzovat blahobyt Zen, nikoliv blahobyt spottebiteld jako celku
(OECD). Ad absurdum by se dal spotiebitelsky blahobyt dale segmentovat na blahobyt seniort, blahobyt
etnickych ¢i rasovych skupin atd. Myslim, Ze tudy cesta nevede.*°

Jeden ze zdroji, na ktery odkazuji,** uvadi, ze Zeny jsou idajné méné nichylné ke koluzim.*? To
(pokud se to prokaze) mtize byt zajimavé ze socialné psychologického nebo kriminologického hlediska
a muze to mit disledky pro opatieni k dodrzovani pravidel hospodaiské soutéze, ale sotva to ma vng;jsi
dopad a soutéznépravni relevanci.®® Je to srovnateln& relevantni (nebo spise irelevantni) z hlediska
antitrustu, jako kdybychom zkoumali protipravni tendence jinych libovolné definovanych skupin, napt.
podle jejich etnické ptislusnosti, rasy, naboZenstvi, politické orientace atd.

Nehledé¢ na to, Ze ptisuzovani vybranych individualnich osobnostnich charakteristik (napt. mensiho
sklonu ke kartelizaci) ptislusnikim uréitych skupin jako né&jakych statistickych jednotek je politicky i
eticky velmi sporné a metodologicky pochybné.* V historii byla podobnéa skupinova diskriminace
opakovang tragicky zdiskreditovana. Nemyslim si, Ze nastal ¢as se o to znovu pod jinymi hesly pokouset,
navzdory lakavé vyhlidce byt "pokrokovy" a prosté "in".

a soucasné generalni advokatky SDEU: KOKKOT. J.: A Female Approach to Competition Law? WuW 2023, Nr. 10, s.

523 n.

Jako naptiklad slovni spojeni "méné vykonni podnikatelé-muzi"; "pfevazné muzsti majitelé firem"; "je u firem, které vedou

zeny, vetsi nebo mensi pravdépodobnost, ze zkrachuji?"; "vedly by firmy s vétsi nebo mensi pravdépodobnosti k Zadosti o

shovivavost?" atd., jez se pouZivaji se bez uzardéni (resp. v tis§téné podobé se zadné uzardéni nezobrazilo) v publikaci

PIKE, CH.: What’s Gender Got to Do with Competition Policy? OECDONTHELEVEL, dostupno na https://papers.ssrn.

com/sol3/papers.cfm?abstract_id=3487588.

40 Nevim, jestli by UOHS m&l zijem, potencial a schopnosti testovat a analyzovat tak komplexni, mnohovrstevnou a
V podstaté neuchopitelnou hodnotu, jako je Zensky blahobyt. Pokud ano, nechtél bych byt v roli ¢lena rozkladové komise...

41 HAUCAP, J., HELDMANN, CH., RAU, H.: Die Rolle von Geschlechtern fiir Wettbewerb und Kartellrecht. WuWw 2021,
Vol. 50, No 7-8, s. 408 — 412.

42 Nekdy se tvrdi, ze z tohto hlediska je rizikovym faktorem genderova nerovnovaha v organech korporaci a mezi jejich
kli¢ovymi soucastmi. Kdyby se tieba zjistilo, ze Zzeny koluduji stejné jako muzi, nebo dokonce vice, vyustilo by to snad
v pozadavek vyloudit je ze statutarnich organi korporaci? To urcité nikoliv, protoze rovnost pohlavi je pozadavek
deontologickyy, a nikoliv utilitirné konsekvencionalisticky (neuplatiiuje se aZ na zakladé toho, co by zptsobil v praxi, ale
jakozto eticky axiom). Shodné MONTI, G.: Gender and Competition Law: an exploration of feminist perspectives. Journal
of European Competition Law&Practice 2025, Nr. 2, s. 70.

4 Hodnota konstatovani (ROHR, S. E., BLASCHCZOK, J. M.: Diversity and cartel governance. Journal of European

Competition Law&Practice 2025, Nr. 2, s. 105), Ze ,,vysoka uroveil genderové homogenity miize (!) byt klicovym (!)

faktorem stabilizace karteld v pribéhu ¢asu“ se asi kvalifikuje sama...

Sem patii 1 pravné irelevantni postiehy a kli§é o tom, Ze pry zeny mysli spiSe na pokra¢ovani vztahd, zatimco muzi na

prava; muzi pry mén¢ domysleji dusledky svych jednani nezli Zeny; muZi pry maji mensi sklon omlouvat moraln¢ odpudivé

jednani; muzi pry ¢ini moralni rozhodnuti abstraktnéji, zatimco Zeny vice v historickém kontextu; muzské prostiedi je pry

vice konfliktni, soutézivé a abstraktni, zatimco Zenské je pry kooperativngjsi, konkrétni a pecujici (srov. vycet a kritiku

MONTI, op. cit,, s. 75). Metodologicka pochybnost této jednorozmérnosti, neopodstatnéné pausalizace a bezkontextové

vazby osobnostnich vlastnosti jen na pohlavi (¢i ,,gender*?) jsou ocividné; prosta empirie kazdého z nas je zpochybiuje.
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A v zajmu politické korektnosti rad€ji ponecham stranou provokativni otdzku, zda je skutecné mozné
mluvit o "genderovém" pfistupu. Pouze upozoriiuji na pokrytectvi; maji tvrzené argumenty souviset se
(socialné a psychologicky podminénym a subjektivné pocitovanym) ,,pohlavim* (resp. ,,genderem®),
nebo s opravdovym pohlavim (biologicky determinovanym, ,,klasickym® binarnim: ,,kolecko se Sipkou
nahoru, nebo s kiizkem dold*)?

Pokud by se podobna ideové-intelektualni ,,cviceni zavadela, mohli bychom zvétsit uz tak dost
vysokou preregulovanost. V dusledku by se mohlo rozmélnit pravo hospodaiské soutéze jakozto nastroj
ochrany hospodaiské soutéze a postupné se pietvorit v nastroj, ktery ma napomoci dosazeni jinych
(udajné ,,nadfazenych*) socialnich cilu.

Ptes evidentni politickou a ekonomickou instrumentalitu antitrustu by bylo pohodIné a oportunistické
vymluvit se na ni a konstatovat jen, Ze antitrust je nepiehledny, nejisty, neuniverzalni, proménlivy a
specificky pro konkrétni zemé& a konkrétni dobu.*® To by se z n&j také mohl stat druh univerzalniho
politického nastroje bez pravnich kvalit, pfipraveného vzdy k piipadnému pouziti na zakladé
arbitrarniho zvazeni, zda jej pouzit ¢i ne, ev. v jaké intenzite.

3. SOUTEZNE POLITICKE DILEMA

Jak vidno jen z nékolika uvedenych ptikladu, cil ochrany u¢inné hospodaiské soutéze se v praxi
stfetava s fadou specifictejSich cilti nesoutézni (a nékdy spisSe ideologické) povahy, jejichz sledovani
nékdy odiivodiiuje potiebu vyjimek z pravidel hospodaiské soutéze.*® Domnivam se, Ze takové cile jsou
spise jen reflexi nebo prospésnymi vedlejsimi ucinky nez bezprostiednimi cili, kterych by mél dosahovat
stat v soutézné relevantnich situacich. Pislusné statni organy by se mély omezit na ochranu efektivniho
fungovani konkurenc¢niho procesu a vyhnout se nadregulaci, nebot’ funk¢ni trhy maji autokorekéni
schopnost. Pravo na ochranu hospodarské soutéze by se mélo soustiedit na sviij nejvlastnéjsi cil: chranit
prave takové funkcni konkuren¢ni prostiedi. Nemelo by se podle politické libovile modifikovat
a instrumentalizovat k dosazeni mimosoutéznich ,,v§espole¢enskych* konkuren¢nich cili, které 1ze 1épe
fesit pfimou regulaci pfislusnych oblasti.*’

Socialné odpovédné soutézni ufady konaji jisté zasluznou praci, ale zejména v oboru své
kompetence, vécné pisobnosti a certifikované expertizy. Je nutnd ostrazitost pred plizivym
roz§ifovanim jejich piisobnosti o nové poslani ¢i mise, typicky pod hesly lepsiho Zivotniho prostredi,
mén¢ nerovnosti nebo i vice respektu k praviim zvifat.

4% FOER, A., DURST, A.: The multiple goals of antitrust. The Antitrust Bulletin 2018, Vol. 63, issue 4, s. 494 — 508.

46 Tak neddvno (14.7.2025) vydala Evropska komise stanovisko k dohod& o udrzitelnosti ve francouzském vinai'ském odvétvi
(dostupno na https://ec.europa.eu/commission/presscorner/detail/en/ip_25_1832).
Toto stanovisko se tyka dohody o stanoveni orienta¢nich cen vina vyrobeného v souladu s normami pro vina z ekologického
zem&délstvi a vina s vysokou environmentalni hodnotou (Haute Valeur Environnementale, ,,HVE") ve francouzském
regionu Occitanie. Takova koordinace cen mezi vyrobci a odbérateli vina ve velkém by bez dalsiho byla zakdzanou
kartelovou dohodou. Jejim cilem je motivovat pfislusné vyrobee k zachovani jejich udrzitelnych vyrobnich postupi (a to i
za cenu naruSeni soutéZe mezi nimi). V ramci planované dohody budou orientaéni ceny stanoveny na irovni pokryvajici
naklady na produkci v souladu s jednou ze dvou pfislusnych norem udrzitelnosti (ekologickd nebo HVE), kromé ziskové
marze ve vysi az 20 % téchto naklada, aby méli producenti motivaci k udrzitelnému zptisobu produkce. Orientacni ceny
budou stanoveny na ro¢nim zékladé pro kazdou normu a pro Sest odriid hroznii. Dohoda bude platit po dobu dvou let.
Komise zejména dospéla k zavéru, ze navrhovana dohoda ma za cil pfispét k n€kolika cilim udrzitelnosti a uplatiovat
normy udrzitelnosti a Ze jakékoli mozné omezeni hospodaiské soutéze vyplyvajici z dohody je nezbytné pro dosazeni téchto
norem. Neodpustim si jizlivy komentai: slovo ,,udrzitelnost™ se tu pouziva spise jako zaklinaci vyviiiujici formulka. Obsah
nema viibec nic spole¢ného s udrzitelnosti v ekologickém slova smyslu. Jde tu o udrzitelnost jednoho druhu vyroby ¢&i
nouze®“, odivodnénych existenénimi problémy v pfipadé, Ze by kartel nebyl uzavien (obdoba némeckych
HStrukturkrisenkartelle); s udrzitelnosti, jak je implicitné chapana, ma tento pojem spolecny jen médni (a neziidka
propagandisticky vyuZzivanou) ,,slupku®, ktera zvySuje pruchodnost a akceptovatelnost podobnych atakii na soutéz.

47 Srov. Napf. Smérici EP a Rady EU 2024/1760 z 13. ervna 2024 o nalezité pé¢i podnikii v oblasti udrzitelnosti a 0 zméné
smérnice EU 20149/1937 a natizeni EU 2023/2859. Rozbor podava JOSKOVA, L.: Povinnost naleZité péce(due diligence)
Vv oblasti udrzitelnosti — podstata a vyvoj ke smérnici CS3D. Obchodnépravni revue 2025, €. 2, str. 103 n.
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MizZe to byt spojeno s fadou nebezpeci;*® korporace se mohou pod jejich zdminkou soustiedit na
politiku vyuzivajici daniové zdroje a penize spotfebiteli namisto sledovani a prosazovani politik pfi
jejich zavadéni. Mohou mit téZ vys$si naklady spojené se zjistovanim ¢i odhadovanim a koordinaci
riznorodych cilt (compliance).

Soutézni tGfady mohou rozSifovanim své pusobnosti do politickych sfér davat v sazku svoji
nezavislost. Tato kompeten¢ni expanze miize byt i zAminkou a vymluvou, pro¢ vlada nejedna, pii¢emz
prave jeji necinnost je podnétem k plizivému roz§ifovani pisobnosti soutéznich urada, které mtze vést
k dysfunkcim v rozhodovani o vefejnych zalezitostech, k rozmélnéni odpovédnosti za urcité
kompetenc¢ni oblasti a k pozitivnim i negativnim kompetenénim sportim. Je arogantni predpokladat, ze
organ pro hospodatskou soutéz rozumi urcité specializované oblasti 1épe nez odvétvovy regulator, kdyz
se ma organ pro hospodaiskou soutéz zabyvat jinymi nez soutéznimi zalezitostmi a naopak.

Prosazovani hospodarské soutéze miize slouzit jako protilatka k sektorovym regulacnim zasahiim a
muze korigovat regulaéni zasahy, které jsou zamérné v rozporu s politikou hospodarské soutéze. To
nebréni legitimni prvoplanové politické specialni regulaci, jez nékdy muze cilené upfednostnit jiné
spolecensky diilezité hodnoty nez Gi¢innou hospodaiskou soutéz.*°

Hospodaiska soutéZ je agnosticky princip,® ktery piimo ¢i nepiimo slouzi ur¢ité formé blahobytu
spotiebiteld. Spolecnost jako celek a zdkonodarce mohou mit samoziejmée zajem na riznych vysledcich
vznikajicich v konkuren¢nim prostiedi. Nikoli v§ak prostiednictvim antimonopolnich opatfeni, ale tieba
prostfednictvim environmentalni, pracovnépravni, socialni a jiné speciélni regulace. Tedy
prostfednictvim linearnich nastroja, které sleduji jiné normativni cile nez hospodaiskou soutéz.

Hospodaiska soutéz a regulace ruznych spolecenskych Cinnosti a cili jsou komplementarnimi
nastroji, takze hlavni cile prava hospodaiské soutéze by nemély byt opomenuty nebo ohrozeny jejich
zaménou se specifickymi regulacnimi cili. Naopak, mély by byt fadné uplatiiovany i s ohledem na jiné
specifické regula¢ni socialni cile.®! Ozyvaji se silné hlasy, Ze dne$ni antimonopolni pravo zaloZzené na
modernim ekonomickém mysleni musi byt posileno a zptisnéno, aby mohlo celit vyzvam zvySovani

trzni sily, a nemélo by byt ohrozovéano a oslabovano vagnimi politickymi iivahami.>

Neékdy jsou riizné cile prava hospodaiské soutéze oznatovany jako ,,mimotrzni* &i ,,alternativni".%®
To vede k dojmu, Ze jde o cile jiné, ndhradni nebo zastupné (coz je pravy vyznam slova ,.alternativni"),
zatimco jde nanejvys o cile dalsi, doplitkové, dopliujici nebo pfidruzené. Z teoretickych tivah, z historie
jeho vyvoje a z rozhodovaci praxe je ziejmé, Ze antitrust ma cilii vice a ze mezi nimi neexistuje jasna
hierarchie. Jsou proto pfedmétem hodnotového posuzovani a hodnoceni piipad od ptipadu v zavislosti
na aktualnich spolecensko-politickych prioritach. SpiSe nez hierarchizace tak pfichazi v Gvahu
proporcionalizace a vyvazovdni. V tomto procesu zadné didaktické rozdé€leni cild do rtznych skupin
prili§ nepomiize, protoze je z hlediska hodnot a z4jmd, které se na rozhodovani podileji, irelevantni.

Existence jinych dualezitych a legitimnich vefejnych z4jml nez hospodaiské soutéze je nepochybna.
Uplatiiovani téchto "alternativnich" cilii ze strany organt pro hospodaiskou soutéz predpoklada zahrnuti
téchto ,,alternativnich cild" do $irsiho pojeti jakéhokoli blaha, nebo potladeni cili prava hospodarske
soutéze a stanoveni priorit. To by znamenalo rozsitujici vyklad tohoto ustanoveni nad jeho ¢isté

48 Tak TIROLE, J.: Socially responsible agencies. Competition Law&Policy Debate 2022, Vol. 7, No 4, s. 177.

49 DUNNE, N.: The Role of Regulation in EU Competition Law Assessment. LSE Working Papers 2021, No 09, s. 16 — 17.

%0 THOMAS, S.: Normative Goals in Merger Control. Dostupno na https://awards.concurrences.com/IMG/pdf/thomas_

normative_goals_merger_control_-_awa_2021.pdf?67265/e788c31f6ad29ea61212ed99618d33c068dccd88, s. 14.

Praktické feseni protichtidnych ¢&i vedlejsich cilti soutézniho prava Ize demonstrovat na ptikladu silného postaveni BigTech

firem, které vSak nedosahuji hranice dominance na relevantnim trhu. Tradi¢ni antitrust za téchto okolnosti nemtize ptisobit

a ucinn¢ zasahovat. V disledku mocenské a informacni asymetrie ve prospéch velkych digitalnich hraci vsak zjevné trpi

hodnota spravedlnosti. To nicméné nelze "dohnat" rozsifenim soutézniho prava, ale pomize specificka regulace zalozena

na politickém konsensu ve spole¢nosti: jak ve prospéch ochrany férovosti, tak zakaznikti (zdkon o digitalnim trhu) a

spotiebitelti (zakon o digitalnich sluzbach).

%2 BAKER, J.B.. Competitive Edge. Washington Center for Equitable Growth, 31 January 2019. Dostupno na
https://equitablegrowth.org/revitalizing-u-s-antitrust-enforcement-is-not-simply-a-contest-between-brandeis-and-bork-
look-first-to-thurman-arnold/, s. 4.

8 Tak KUPCIK, J.: Alternativni cile soutézniho préva a prioritizace. Antitrust 2018, &. 3, s. 73.
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jazykovy ramec, sklouznuti k teleologickému vykladu ve prospéch vagniho a libovolné urcitelného
,verejného zajmu".

Anonymni parametricky vliv hospodaiské soutéze by nemél byt zaménovan se sledovanim jinych
pfimych normativnich cil. Hodnotici hlediska se pak vzajemné zaménuji a popiraji, coz vede k
arbitrarnimu (a v kone¢ném dusledku politickému) rozhodovéni. Organy pro ochranu hospodaiské
soutéze jsou dostateCn¢ zaméstnany ochranou hospodaiské soutéze a je otazkou, zda viibec mohou
zasahovat (nejen formalné z hlediska ptisobnosti, ale i vécné a svymi odbornymi pracovniky) napft. do
ochrany Zivotniho prostfedi a dalSich otazek obecného blaha.>*

Paternalistickd kontrola spolec¢enského blahobytu, i kdyz sleduje zasluzné cile, proti nimz nelze nic
namitat, nesmi zbavit spotiebitele moznosti s kone¢nou platnosti rozhodovat o vysledcich; a prave tuto
schopnost zaru¢uje nedeformované antitrustové pravo.*>® Soutézni pravo by se mélo drzet svého poslani
chrénit autokorekéni funkcni soutézni prostiedi. Tézko nahraditelna role hospodarské soutéze jako
procesu objevovani by neméla byt obétovana ve prospéch svévolné nastavenych politickych zasluh a
uspéchll. Neméla by tedy byt za né€ "sménovana“ a instrumentalizovana k dosazeni mimokonkurenc¢nich
cilia. Ty lze 1épe zajistovat pifimou regulaci. Ochrana soutéze by neméla akceptovat rtizna vagni
mainstreamova hesla, za nimiz se skryvaji zajmy, které nejsou komplementarni s ochranou hospodarské
soutéze. Antitrustové pravo neni ani "sbérny kos$", ani "beranek bozi", ktery snima hiichy svéta.
Pfetvafeni antitrustu na jakysi ,,univerzalni 16k na socioekonomické neduhy by se mohlo vymstit.>®

ZAVER

Zadné pravni odvétvi ani 74dna ¢ast pravni regulace se nevyhne pfirozenému vyvoji v reakci na
menici se spoleCenské podminky. Nesmi vSak ztratit svou podstatu a hlavni funkci a rozplynout se
V operativnim mikromanagementu aktudlnich spolecensky podporovanych problémil. Spole¢nost by
neméla zbavovat funkénosti hospodarskou soutéz jakozto nezbytny néstroj samoregulace, ani by neméla
oslabovat jeji pravni ochranu. Jinak by mohla snadno sklouznout k detailnimu centralnimu fizeni a
ovliviiovani ¢ehokoli, coz se v historii nejednou neosvédcilo.

V piispévku jsem zamérn€ nezminil fadu dalSich konkrétnich vyzev, s nimiz se soutéZni pravo
potyka (namatkou tzv. Big Data, obfi digitalni platformy a jejich regulaci v DMA, rozvoj umélé
inteligence, algoritmizace kartelll, zavadéni tzv. novych soutéznich nastroju apod. Vybrané okruhy se
mohou ve srovnani s nimi zdat jako okrajové; ony jsou vSak sice vn&j$im, ale nikoliv snad proto méné
nebezpeénym ohroZzenim podstaty pravni ochrany soutéze pod praporem libivych a popularnich hesel.

5 MAYER, CH.: Der Beitrag des Kartellrechts zum Green Deal. WuW 2021, Vol. 50, No 5 s. 259. Miizeme se napf. setkat
nizozemsky tfad pro hospodafskou soutéZ mezi své cile udrZitelnosti zahrnuje kromé environmentalnich otazek také
biologickou rozmanitost, zdravi, dobré zivotni podminky zvifat, spravedlivy obchod, spravedlivé pracovni podminky
véetné ochrany détské prace a prava zakladat odbory a lidska prava. To je ovSem zjevné nepfiméfené ambicidzni a
nerealisticky cil. Srov. ACM. Pokyny k dohoddam o udrzitelnosti, 2021. Dostupné na https://www.acm.nl/en/ publications/
second-draft-version-guidelines-sustainability-agreements-opportunities-within-competition-law. Kromé toho, Ze tento
pfistup "natahuje" pojem udrzitelnosti tak, aby zahrnoval i dobré Zivotni podminky zvifat (co maji vlastné s udrzitelnosti
spole¢ného?), zavani socialnim inzenyrstvim. Tvrdi se, ze "dohoda mezi soutéziteli, ktera je prospésna pro zivotni prostredi,
a tedy pro spolecnost jako celek, by mohla byt povolena, i kdyby zékaznici spole¢nosti na tom nakonec byli hiife" (citace
M. SNOEP, in JEPHCOT, M.- SHAH D.-KINGSBURY, L.: Climate change, sustainability, and competition law: where
are we now? E.C.L.R. 2022, Vol. 43, No 8, s. 369). U nds mame docela neblahé zkuSenosti s nadfazovanim tzv.
celospolecenskych zajmi nad zajmy spotiebiteld a s jeho dusledky.

% THOMAS, S., op, cit., s. 15, 23.

% Srov. LAMMI, G.: Transformation Of Antitrust Law To All-Purpose Cure For Socioeconomic Ills Would Backfire, Forbes
(23 July 2019). Dostupno na https://www.forbes.com/sites/wlf/2019/07/23/transformation-of-antitrust-law-to-all-purpose-
cure-for-socio-economic-ills-wouldbackfire/?sh=451392dc74a8.
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Third-Party Funding in Arbitration — An Instrument of Alternative Corporate
Financing??

Financovanie tret’ou stranou v arbitrazi — nastroj alternativneho firemného
financovania?

Abstract

This paper examines third-party funding (TPF) in arbitration as a rising phenomenon in international
dispute resolution. TPF enables parties with limited resources to claim their rights in arbitration and
serves as an alternative source of external corporate financing. The main benefits are risk transfer, no
need for initial capital, and expert support from funders. Limitations, on the other hand, include difficult
access for SMEs, funder’s share of compensation, and disclosure of sensitive information. In Slovakia,
TPF in arbitration is a practically unknown concept. However, the absence of legal regulation is neither
the decisive nor the sole reason for its limited use.

Keywords: Third-party funding (TPF), Arbitration, Corporate financing, Alternative financing, Legal
regulation.

Abstrakt

Tento clanok skuma financovanie sporov tretou stranou (third-party funding, TPF) v arbitrdZi ako
narastajuci fenomén v medzinarodnom rieseni sporov. TPF umoziuje stranam s obmedzenymi zdrojmi
uplatnit’ svoje prava v arbitrazi a slizi ako alternativny zdroj externého podnikového financovania.
Hlavnymi vyhodami su prenesenie rizika, absencia potreby pociatocného kapitalu a odborna podpora
zo strany financovatelov. Obmedzenia na druhej strane zahinaju narocny pristup pre malé a stredné
podniky, podiel financovatela na ziskanej kompenzdcii a zverejiiovanie citlivych informdcii. Na
Slovensku je TPF v arbitrazi prakticky neznamym konceptom. Absencia pravnej upravy vsak nie je ani
rozhodujucim, ani jedinym dovodom jeho obmedzeného vyuzivania.

Klucové slova: Financovanie tretou stranou (TPF), arbitrdz, firemné financovanie, alternativne
financovanie, pravna regulacia.

JEL Classification: K22

INTRODUCTION

The issue of third-party funding in arbitration proceedings s (TPF) is currently among the most
topical subjects in the field of international commercial arbitration. Although the phenomenon itself is
not entirely new, as it began to emerge at the end of the 1990s, its rapid expansion can be dated to around
the global financial crisis in 2008,® and it has been growing sharply ever since. Although this instrument

1 The author is a researcher at the Department of Commercial Law and Economic Law, Faculty of Law, Pavol Jozef Saférik
University in Kosice.

2 This work was supported by the Slovak Research and Development Agency under contract no. APVV-23-0331 and VEGA

no. 1/0598/25.

ZABLOUDILOVA, K. Nestrannost a nezavislost rozhodce v mezindrodni obchodni arbitrazi — aktualni vyzvy [rigorous

thesis]. 2019, p. 90. Avalilable at: https://is.muni.cz/th/hndnx/Kater_ina_Zabloudilova__RIGORO_ZNI__PRA_CE.pdf,

[cited 2025-10-13].
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was until recently predominantly the domain of countries with the Anglo-American legal system, today
it is becoming a worldwide phenomenon and a global business sector.*

The fundamental purpose of TPF is to enable parties with limited financial resources to pursue their
legitimate claims, thereby mitigating the imbalance of power in international arbitration. As a result, for
example, a small or medium-sized enterprise (SME) can bring its claim against a multinational
corporation and ensure that financial asymmetry between the parties does not determine the outcome of
the dispute.®

This issue also partially overlaps with the topic of corporate financing, where alongside standard
methods of credit financing, the significance of innovative or unconventional means of business
financing is steadily increasing. These are often viewed as alternatives in relation to traditional forms of
raising external capital (such as crowdfunding, venture capital, factoring and forfaiting, mezzanine
financing).®

In this paper, we therefore analyze the mechanism of how the TPF institution functions in arbitration
proceedings and formulate the hypothesis that this institution can be seen as a method of external
corporate financing, which is, however, specific mainly due to its close link to the participation of a
company in arbitration proceedings for the purpose of enforcing a financial claim. In this respect, we
also attempt to identify the main advantages as well as disadvantages of this institution as a potential
source of external corporate financing.

As already mentioned, the funding of arbitration disputes is, especially in common law countries (the
United Kingdom, the USA, or Australia), but also in some continental European states (such as Germany
and Switzerland), already a standard practice.” In Slovakia, however, this topic has so far not received
significant attention in legal doctrine,® or legislation, and the practice regarding the provision of TPF is
also virtually absent.

Within the second hypothesis, we will attempt to verify whether the cause of the limited (or absent)
practice and availability of TPF in arbitration proceedings in Slovakia is the absence of legal regulation
on this issue.

For the purpose of formulating theses for testing the hypotheses and subsequent synthesis, this paper
primarily employs the dogmatic method, the analytical method, and the comparative method.

1. THE NATURE AND PURPOSE OF TPF IN ARBITRATION

The alternative method of dispute resolution through arbitration proceedings is traditionally
associated with advantages that consist mainly of greater flexibility, a shorter duration of proceedings

SASIN, O. Financovani mezindrodni obchodni arbitrdze tieti stranou. Nezddouci jev, nebo béznd praxe? [rigorous thesis].
2020, p. 67. Avalilable at: https://library.upol.cz/arl-upol/cs/csg/?repo=upolrepo&key=7507826489, [cited 2025-10-13];
Some authors even point out that, as recently as twenty years ago, TPF was illegal throughout the common law as a violation
of the doctrines of maintenance and champerty, and virtually unknown in the civil law world. See for example: GARCIA,
F. J. Third-party funding as exploitation of the investment treaty system. In Boston College Law Review. ISSN 0161-6587,
vol. 59, 2018, no. 8, p. 2912.
OLIK, M., SLEHOFER, J. Nové pokyny na transparentnost a financovani tieti stranou: Vétsi ochrana klientii v rozhodcim
Fizeni [online]. 2025. Avalilable at: https://rowan.legal/nove-pokyny-na-transparentnost-a-financovani-treti-stranou-v-
rozhodcim-rizeni/, [cited 2025-10-13].
6 See for example BUHALA, O., SOKOL, M. Vybrané alternativne sposoby financovania obchodnych spolo¢nosti. In
HUSAR, J., HUCKOVA, R. (eds.) Pravo, obchod, ekonomika. Kosice: University of P. J. Safarik in Kosice, 2024, p. 47 —
62.
7 Sasin, op. cit., p. 10.
8 In Slovak legal writing, the issue has not been addressed. In Czech literature, there is likewise no monographic treatment,
but one can find texts that deal with the basic theoretical aspects of the issue, albeit only marginally (for example KUDRNA,
J., SEVCIKOVA, T. Nejrozsahlejsi zmény pravidel rozhodgiho Fizeni ICSID v jejich historii: evoluce, nebo revoluce? In
Pravnik. ISSN 0231-6625, vol. 162, 2023, no. 2, p. 152 — 174.). Within Czech legal doctrine, this topic is addressed at a
very high level in published rigorous theses (Zabloudilova, op. cit.; Sasik, op. cit.). The main sources of information on
this issue are therefore foreign publications, some of which are also cited in the present paper.
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(including single-instance proceedings), or greater confidentiality (due to its non-public nature).®
Especially in international arbitration, however, the availability of these advantages nowadays is
conditioned by the high financial cost of arbitration. It is important to realize that in standard court
proceedings (litigation), part of the actual costs of proceedings are borne by the state, whereas in
arbitration, all costs are borne privately, by the parties themselves. This results in international
arbitration simply being an expensive method of dispute resolution, and there is no serious prospect for
arbitration becoming any cheaper.?

From a certain perspective, this fact can be seen in a positive light, as it creates a strong incentive for
parties to maximize their efforts to settle disputes out of court. However, if an out-of-court settlement is
not reached and the parties are bound by an arbitration agreement, pursuing their claims through
arbitration may confront them with the issue of deciding on the means of financing their lawsuit.!

As the main advantage, or argument in favor of the TPF institution in arbitration proceedings,
literature almost unanimously cites the fact that without third-party funding, some businesses would not
have sufficient resources to even access arbitration to enforce their claims.

The very essence of the TPF institution in arbitration proceedings lies in the fact that a third party
(""funder™) finances the disputing party (usually the claimant) for the costs associated with its
participation in the arbitration, in exchange for a share of the financial payout arising from the outcome
of the dispute, if the claimant is successful in the arbitration.!?

The funder may be any person or entity that is contributing funds to the defense of a case and that
has a direct economic interest in, or a duty to indemnify a party for, the award to be rendered in the
arbitration,’® but is a person distinct from the participant in those arbitration proceedings. From the
funder's perspective, the claim asserted by the business in arbitration represents an investment
opportunity which, in the event of success in the dispute, can bring a multiple return.

It should be noted, however, that nowadays the entities providing such funding are highly specialized
and devote themselves exclusively to financing (for example, in England and Wales they already have
their own association and ethical code). Consequently, before financing is granted, the funder undertakes
a thorough due diligence of information about the dispute, with the aim of assessing the degree or
likelihood of success of the claim asserted by the company in the arbitration proceedings.

1.1. ATE insurance as part of a TPF contract

TPF is typically provided on a non-recourse basis meaning that if the claim is unsuccessful, the
claimant is not liable to pay back the funder’s investment. If the claim fails, the funder receives no
compensation and bears the fees of the claimant’s legal team as well as other adverse costs.** Especially
in common law countries, as part of TPF, claimants can often further protect themselves by acquiring
after the event (ATE) insurance, which covers the risk that the claimant will be ordered by the arbitral
tribunal to pay the opposing party’s costs.'®

This type of insurance reduces the funder's investment risk, because their obligation to pay the
opposing party’s costs will not be threatened, or this risk will be minimized. Understandably, this
increases the funder's motivation to finance the pursuit of the claim.

9 See for example ROZEHNALOVA Rozhodci Fizeni v mezindrodnim a vnitrostdtnim obchodnim styku. Praha: Wolters
Kluwer, 2013., p. 83 et seq.

10 BERTRAND, E. The Brave New World of Arbitration: Third-Party Funding. In ASA Bulletin. SSN: 1010-9153, vol. 29,
2011, no. 3, p. 607.

% Loc. cit.

12 Kudrna, Sevéikova, op. cit., p. 167.

13 ICCA. Report of the ICCA-Queen Mary Task Force on Third-Party Funding in International Arbitration [online]. 2018.
ISBN 978-94-92405-10-4, p. 67. Avalilable at: https://cdn.arbitration-icca.org/s3fs-public/document/media_document/
Third-Party-Funding-Report%20.pdf, [cited 2025-10-13].

14 Garcia, op. cit., p. 2915.

15 TOWNSEND, J. M. et al. What is Third Party Funding? How Is It Used in International Arbitration? [online]. 2024.
Avalilable at: https://www.hugheshubbard.com/news/third-party-funding-in-international-arbitration, [cited 2025-10-13].
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In Central Europe however, this type of insurance is only minimally developed and is entirely absent
from the standard portfolio of Slovak insurance companies. From the author’s point of view, this results
from several objective factors. Firstly, court and arbitration costs are relatively low, which reduces the
financial risk associated with litigation and thus lowers the demand for insurance that covers such risks.
Secondly, there is no tradition of using specialized risk insurance for legal disputes. Both legal and
business communities are less familiar with these products, and insurance companies have not developed
offerings in this area. The local market is also small, with few or no cases where ATE insurance would
be economically attractive for insurers. As a result, there is little incentive for insurance companies to
offer such products, and awareness of the benefits — such as transferring litigation risk — is low among
companies.

The closest equivalent available in Slovakia is legal protection insurance, which, however, is not
typical after the event insurance but rather a before the event insurance, since it is taken out preventively
before the dispute arises as a package of services for legal representation. Thus, it covers a different type
of risk and usually only the policyholder’s own legal costs and court fees, with the coverage of the
opposing party’s costs being limited and generally arising only in limited situations.

1.2. Legal framework

TPF in international arbitration is still a relatively new phenomenon, and many national legal systems
do not regulate this institution in any way. In this context, there are also only a minimal number of
arbitral awards and court decisions.’® This assertion also applies to Slovakia, where the funding of
arbitration proceedings by a third party is not regulated by the Arbitration Act (Act No. 244/2002 Coll.)
nor by the primary procedural regulation, the Civil Dispute Code (Act No. 160/2015 Coll.).*’

However, this situation is neither unique nor particularly surprising, especially in continental Europe.
A similar situation currently still prevails in the regulation of the arbitration rules of various arbitral
institutions (such as UNCITRAL, ICC, or ICSID), which do not regulate the TPF institution in
arbitration at all, or they are only now adopting such regulation or have adopted it only recently. For
instance, the ICC introduced rules concerning TPF only in 20218 and ICSID’s rules were amended from
2022, while, for example, UNCITRAL is currently working on implementing similar rules (an Initial
draft on the regulation of third-party funding has been published for comments).® We agree with the
opinion that such institutions might become the locomotives, influencing the creation of more unified
legislation for TPF.2°

16 Zabloudilova, op. cit., p. 95, 104.

17" The only instance of such regulation can be found in connection with TPF in court proceedings, specifically regarding so-
called class actions, which explicitly allow for the possibility of financing such a dispute by a third party while at the same
time prohibiting the financing party from influencing the authorized entity (representing the interests of consumers) in a
manner that would harm the collective interests of consumers affected by the claim; moreover, an action may not be brought
against a defendant who is a competitor of the third party or against a defendant on whom the third party is dependent.
According to Section 18(2) of Act No. 261/2023 Coll. on Actions for the Protection of Collective Interests of Consumers
and on Amendments and Supplements to Certain Acts: “The costs of proceedings for the issuance of a remedial measure
may be borne by a third party. In this respect, the authorized entity must not be influenced by a third party in a manner
that would harm the collective interests of the consumers concerned by the claim, and a claim may not be brought against
a defendant who is a competitor of the third party or against a defendant on whom the third party is dependent.”

18 https://legalblogs.wolterskluwer.com/arbitration-blog/third-party-funding-finds-its-place-in-the-new-icc-rules/
BARNETT, J., MACEDO, L., HENZE, J. Third-Party Funding Finds its Place in the New ICC Rules [online]. 2021.
Avalilable at: https://legalblogs.wolterskluwer.com/arbitration-blog/third-party-funding-finds-its-place-in-the-new-icc-
rules/, [cited 2025-10-13].

19 UNCITRAL. Initial draft on the regulation of third-party funding[online]. 2021. Awvalilable at:
https://uncitral.un.org/en/thirdpartyfunding, [cited 2025-10-13].https://uncitral.un.org/en/thirdpartyfunding

20 HUBAI, A. Coming out of the Closet: Third-Party Funding in International Arbitration [online]. 2018. Avalilable at:
https://blog.efila.org/2018/02/01/coming-out-of-the-closet-third-party-funding-in-international-arbitration/, [cited 2025-
10-13].
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Binding regulation is currently also absent at the level of the European Union. However, in
September 2022, the European Parliament adopted a resolution requesting the Commission to present a
directive (a legislative framework) for the regulation of commercial third-party funding (TPLF).2
Following this initiative, the European Law Institute (ELI) issued a set of recommendations considered
to be the “blueprint” for the forthcoming regulation of TPF in the EU.??

Substantively, all the above-mentioned regulations focus primarily on the transparency of funding
for the purpose of identifying possible conflicts of interest, restricting undesirable influence by the
funder on the funded party (company), and mitigating risks concerning the impartiality and
independence of arbitrators.

The dynamic growth of practice?® shows that, although the absence of any legal framework regulating
TPF may represent a certain kind of uncertainty — which tends to work against funded companies and,
on the contrary, may suit funders — as well as other risks regarding the quality and independence of the
proceedings themselves, it appears that this fact does not constitute a major obstacle to the development
of TPF in arbitration.

In general, in countries with the continental legal system, TPF — as it operates largely in Anglo-
American systems — is not commonly found. The exceptions are mainly Germany and Switzerland.?*
Although Slovakia could hypothetically also become a seat of international arbitration, and although
there is no express prohibition of TPF under Slovak law, the conditions are not yet present for the third-
party funding industry to establish itself on the Slovak market.

The main reasons for this situation, therefore, include above all the fact that Slovakia does not have
the status of a significant forum for (international) commercial arbitration with sufficiently economically
attractive disputes, as well as other partial reasons such as, for example, the unavailability of ATE
insurance, or the fact that it is still relatively cheap to initiate and pursue even high-value claims before
Slovak courts, and also that court fees are capped and legal fees for domestic court cases tend to be low
compared to other jurisdictions when calculated by reference to hourly rates.?

The analysis shows that the legal risks arising from the absence of regulation of TPF are in practice
overwhelmed by two major benefits. One is the increased access to justice. The other is that TPF helps
to align weak players who make infrequent use of arbitration with powerful funders who are repeat
players in arbitration. Therefore, TPF may alter the bargaining dynamics between parties to the
arbitration in favor of previously excluded companies. That, however, does not mean that litigation
finance should be left unchecked.?® Therefore, we believe that also the Slovak legislator should pay
greater attention to the growing phenomenon of TPF in arbitration.

2L European Parliament. Resolution of 13 September 2022 with recommendations to the Commission on Responsible private
funding of litigation (2020/2130(INL)) [online]. 2022. Avalilable at: https://www.europarl.europa.eu/doceo/document/TA-
9-2022-0308_EN.pdf, [cited 2025-10-13]; see in more detail e. g. FAVRO, A. European Parliament Resolution On Third-
Party Funding: A Step Too Far? [online]. 2023. Avalilable at: https://legalblogs.wolterskluwer.com/arbitration-
blog/european-parliament-resolution-on-third-party-funding-a-step-too-far/, [cited 2025-10-13].

2 European Law Institute. Principles Governing the Third Party Funding of Litigation [online]. 2024. ISBN: 978-3-9505495-
1-5. Avalilable at: https://www.europeanlawinstitute.eu/fileadmin/user_upload/p_eli/Publications/ELI_Principles_
Governing_the_Third_Party_Funding_of_Litigation.pdf, [cited 2025-10-13].

2 Some sources even refer to astronomical progression. Statistical data show an increase in investor interest of more than
500% only in the period from 2012 to 2018. See for example HUBAI, op. cit

2 Gasin, op. cit., p. 57.

% MAGAL, M., RAMLIJAKOVA, B. Slovakia — Country Report. In PITKOWITZ, N. (ed.) Handbook on Third-Party
Funding in International Arbitration. Second Edition. New York: JurisNet, LLC, 2025. 1054 p. ISBN 978-1-944825-75-1.
Available at:  https://arbitrationlaw.com/library/slovakia-country-report-handbook-third-party-funding-international -
arbitration-second, [cited 2025-10-13].

% STEINITZ, M. Whose Claim Is This Anyway? Third-Party Litigation Funding. In Minnesota Law Review. ISSN 0026-
5535, vol. 95, 2011, no. 4, p. 1271, 1326.

38



2. TPF IN ARBITRATION PROCEEDINGS AS A FORM OF EXTERNAL CORPORATE
FINANCING

The main purpose of financing companies with external resources is to ensure enough funds needed
for development, day-to-day operations, investments, and for managing specific or crisis situations.

The choice of specific forms of financing depends on the needs, strategy, and unique situation of
each company. Alongside traditional credit financing methods, the importance of alternative financing
methods is increasingly growing, which may be preferred ways to obtain the necessary capital even for
companies that lack sufficient creditworthiness or simply do not wish to burden their assets.

The question is whether the purpose of external financing also covers the funding of potential
arbitration proceedings (disputes) by a third party. As we already suggested above, from the perspective
of a party facing the question of enforcing its claim in arbitration, the situation of different businesses
may vary. Some companies may have sufficient financial resources to cover these costs and thus may
see them as ordinary business expenses. Other companies will approach the same question differently
and may view such arbitration dispute essentially as an investment. From this perspective, it is logical
that they might seek ways of external financing for such arbitration proceedings, as they would do with
any other investment.?’

One of the categories of funded entities therefore consists mainly of SMEs, which completely lack
financial means related to the costs of arbitration proceedings. However, TPF can also serve entirely
solvent companies that can afford to pay the costs of arbitration proceedings, but due to risks associated
with capital outflow and possible failure in the dispute, hesitate to initiate arbitration.?® These companies
thus obtain resources to finance the dispute without jeopardizing their own cash flow and can continue
to focus on their business activities without issue.? A claimant can keep the expense of an arbitration
off the claimant’s books and use its capital to grow its business rather than to finance an arbitration. In
other words, this has the effect of transforming the legal department from a cost center to a revenue
generator.*

In view of the above, we believe that TPF in arbitration proceedings represents a method of business
financing in both respects, specifically linked to the particular situation of conducting a dispute for the
purpose of enforcing a financial claim.

From the perspective of distinguishing between traditional and non-traditional (alternative) financing
methods, we see this form of financing as alternative—in contrast to credit financing. The basic features
of this type of financing, compared to credit financing (or a loan), are that the funder does not invest
indirectly in the company with an enforceable monetary claim, but directly in that claim. Unlike a loan,
the return on such financial support depends on the outcome of the dispute. In contrast to various
insurance products, third-party funding in the narrower sense differs in that financial support is provided
even if the affected party is successful in the dispute, so third-party funding does not have the character
of compensation, and insurance payouts are usually lower.3!

2.1. Advantages and disadvantages of TPF in arbitration proceedings

The main benefit of using TPF in arbitration proceedings is closely related to the fulfillment of the
basic principles of arbitration (such as flexibility, efficiency, and confidentiality of proceedings). TPF
supports the implementation of these principles by making arbitration truly accessible to parties with
limited financial resources, thereby making this alternative dispute resolution method available
regardless of the economic strength of the disputing parties. The nature of partial benefits can be
perceived in both economic and procedural terms.

27 Bertrand, op.cit., p. 607.

% | oc. cit.

2 Sasin, op. cit., p. 9.

30 Townsend et. al., op cit.

81 Zabloudilova, op. cit., p. 89.
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Based on the previous analysis, the primary economic advantage of TPF as an alternative financing
method is the transfer of financial risk in the event of failure in arbitration to the funder, so that the
company does not bear the costs of an unsuccessful dispute — unlike traditional forms of credit financing.

Moreover, the company does not have to invest practically any capital in advance to obtain it (unlike,
for example, a loan or factoring), because the funder’s remuneration is due only in the event of a
successful dispute. Unlike credit financing or leasing, TPF is also independent of creditworthiness and
does not require collateral (such as guarantees or promissory notes).

In terms of procedural advantages, it is important to note that funders are usually highly specialized
entities that, in connection with the provision of TPF, typically offer a certain degree of cooperation and
partnership, which includes their expertise and professional support for the funded company — not only
as part of the due diligence process, but also during the arbitration proceedings itself (non-binding
strategic insights, etc.).®

This also leads to another indirect procedural advantage. The very fact that there is a third-party
funding agreement in place generally means that the claim asserted by the claimant is genuine. Given
that funders conduct their own due diligence on the merits of the case, it is arguable that the claims they
fund are more likely than not to be genuine, with a high probability of success on the merits.*® This
potentially increases claimant’s leverage in settlement negotiations because a funder’s willingness to
finance the claim may signal to the opposing party that an impartial third party (i.e., the funder) has
performed its own evaluation of the case and found it sufficiently likely to succeed.®

Among the disadvantages of TPF are especially its more challenging accessibility, since for funders
it only makes economic sense to finance complex corporate cases with high dispute value. Additionally,
the funder’s share in the event of success may be as high as 20% — 40% of the awarded amount, which
is often more than loan interest or other transaction costs. SMEs therefore only rarely use TPF, mainly
if they have a dispute of higher value that is economically attractive for the funder.

At the same time, the funder, by virtue of their influence and control over the conduct of the dispute,
may intervene in its strategy or insist on a compromise solution, which may not always align with the
interests or expectations of the funded company.

Finally, as part of due diligence, the company usually must provide the funder with a large amount
of internal and often sensitive information before concluding the TPF contract.

CONCLUSION

Based on the analysis conducted, it can be concluded that TPF in arbitration proceedings may
represent an effective tool for increasing access to justice and optimizing risk management for
companies, especially in the international business context. Therefore, we consider the first hypothesis
to be confirmed.

Within the above, we have identified and analyzed several features that distinguish TPF in arbitration
proceedings from other alternative as well as traditional business financing methods. These features can
also be considered the main advantages of TPF, which make it an effective financial tool, however, only
with respect to its narrowly defined purpose—external financing of specific situations, namely disputes.

In addition, we have identified several problematic aspects and disadvantages that, on the commercial
level, make this financing method relatively difficult to access — especially for SMEs — and on the
legislative level are associated with particular legal risks.

32 See for example MASTRAGOSTINO, F. Third-party funding in international arbitration: the funder's perspective —
During the legal proceedings (Part Il) [online]. 2024. Avalilable at: https://www.clubdelarbitrage.com/post/third-party-
funding-in-internationalarbitration-the-funder-s-perspective, [cited 2025-10-13].

3 KIRTLEY, W., WIETRZYKOWSKI, K. Should an Arbitral Tribunal Order Security for Costs When an Impecunious
Claimant Is Relying upon Third-Party Funding? In Journal of International Arbitration. ISSN 0255-8106, vol. 30, 2013,
no. 1, p. 23.

3 Townsend et. al., op cit.
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However, we do not consider the absence of legal regulation of the TPF institution to be the sol, nor
the decisive reason why this alternative financing method is not more developed (or practically at all) in
Slovakia. Therefore, we consider the second hypothesis to be refuted.

Nevertheless, we believe that Slovak legislator should not ignore the global growth trend of TPF in
arbitration but should regulate the legal issues and risks associated primarily with the transparency of
financing, the undesirable influence of the funder, and the independence of arbitrators. Such a step can
also be expected in view of ongoing legislative initiatives at the EU level.

The specific form of such legislation should be the subject of further research. However, we believe
that its indirect effect could be that such legislation may also raise awareness of and demand for TPF in
arbitration proceedings in Slovakia, as well as increase legal certainty, so that this institution becomes
another available method of alternative financing for Slovak commercial companies and, possibly, also
for domestic arbitration disputes. We think that this purpose could be further supported if such
legislation takes the form of the explicit permission of TPF, thereby emphasizing that the use of this
method of financing is legitimate.
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Judicial Intervention in the Restructuring Process under Slovak Law?

Sudny zasah do procesu restrukturalizacie podPa slovenského prava

Abstract

This paper analyzes judicial intervention in the restructuring process under Slovak law, with a
particular focus on the role of courts as guarantors of legality, fairness, and the protection of creditors’
collective interests. Restructuring offers indebted but viable companies an opportunity to overcome
financial distress while avoiding liquidation. However, restructuring is not merely a technical
procedure—it requires substantive judicial oversight. The court intervenes in several critical phases:
when granting permission to restructure, when examining creditor claims and voting rights, when
assessing the legality of creditor meetings, and finally when approving or rejecting the restructuring
plan. Judicial control is aimed at preventing abuse of restructuring by ensuring transparency,
compliance with statutory requirements, and adherence to the principle of the common interest of
creditors. The aim of this paper is to analyze the decisions of the Courts of the Slovak Republic
concerning judicial intervention in the restructuring process.

Keywords: restructuring, insolvency, juducial intervention.

Abstrakt

Tento prispevok analyzuje ingerenciu sudu v procese restrukturalizacie v ramci slovenského pravneho
poriadku so zvldstnym dérazom na Ulohu sudov ako garantov zékonnosti, spravodlivosti a ochrany
spolocnych zaujmov veritelov. Restrukturalizdacia poskytuje zadlzenym, ale zZivotaschopnym podnikom
prilezZitost prekonat financné tazkosti a vyhnut sa konkurzu. Zo strany sudu nejde len o technicky postup,
pretoze restrukturalizdacia si vyZaduje dosledny dohlad sudu. Sud ingeruje do viacerych klicovych faz
konania: pri povolovani restrukturalizacie, pri skumani pohladavok veritelov a ich hlasovacich prav,
pri posudzovani zakonnosti schddzi veritelov, a napokon pri schvalovani alebo odmietnuti
restrukturalizacného planu. Ucelom siidnej kontroly je zabrdnit zneuZivaniu restrukturalizicie tym, e
sa zabezpeci transparentnost, dodrZiavanie zdakonnych poziadaviek a respektovanie principu
spolocného zaujmu veritelov. Cielom tohto prispevku je analyzovat rozhodnutia sudov Slovenskej
republiky tykajuce sa sudnej intervencie v procese restrukturalizdacie.

KUlucové slova: restrukturalizdacia, insolvencia, ingerencia sudu.

JEL Classification: K2

INTRODUCTION

In business practice, it is not uncommon for a company to encounter financial distress at some point.
Such difficulties may stem from a variety of economic as well as non-economic factors, including
economic crises, inflation, the COVID-19 pandemic?®, and similar circumstances. Financial distress may
gradually escalate into a state of insolvency.

1 Associate professor at Department of Commerial Law and Business Law, Faculty of Law at Pavol Jozef Safarik University.

2 The paper was funded by the research project APVV — 23 — 0331 and VEGA n. 1/0598/25.

3 STEF N., Resolution of corporate insolvency during COVID-19 pandemic. Evidence from France. In: International Review
of Law and Economics. 2022, p. 1-16.
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One of the statutory tools available to a company in insolvency to address its financial difficulties is
corporate restructuring, provided for under Slovak insolvency legislation. Restructuring involves the
alteration of the debtor’s capital and asset structure?, enabling it to respond to current market conditions,
deal with legacy debt, and continue its business operations®. It is, however, important to stress that
restructuring should not be understood merely as a method of resolving insolvency, but rather as a
consensual mechanism through which creditors and the debtor agree on how insolvency will be
addressed®. Where insolvency exists and such an agreement is not reached, the process necessarily
results in liquidation (bankruptcy proceedings).

In Slovakia, restructuring is governed by Act No. 7/2005 Coll. on Bankruptcy and Restructuring
(hereinafter the “ZKR”) and is subject to judicial supervision, with the court playing an indispensable
role. In this context, the court acts not only as a public authority that decides on the opening and
termination of restructuring, but also as an active participant whose duty is to safeguard the legality and
fairness of the process in relation to all creditors’. The court’s role is thus not limited to exercising formal
oversight; rather, it entails substantive intervention to prevent distortions of the fundamental principles
of insolvency proceedings.

Judicial involvement in restructuring can be observed at several stages of the process. At the outset,
the court decides on the commencement and authorisation of restructuring, assessing whether the formal
and substantive requirements for a debtor-in-possession restructuring have been met. Thereafter, the
court plays a role in reviewing creditors’ claims and the recognition of their voting rights, ensuring
procedural fairness. An irreplaceable function of the court also lies in monitoring the legality of
creditors’ meetings, which serve as the equivalent of a creditors’ committee in common law systems.
Finally, one of the most significant aspects of judicial intervention is the court’s power to confirm or
reject the restructuring plan — including the possibility of a cram-down, whereby dissenting creditor
classes may be bound by a plan if statutory conditions are satisfied.

This paper examines how the case law of the general courts and the Constitutional Court of the
Slovak Republic has evolved and shifted in relation to the assessment of restructuring, particularly
regarding the scope of judicial intervention, the interpretation of statutory conditions for permitting
restructuring, and the application of the principle of the common interest of creditors.

1. COURT APPROVAL OF RESTRUCTURING

The authorisation of restructuring represents one of the key moments within insolvency proceedings.
It is a procedural act of the court through which the debtor is granted the opportunity to address its
financial difficulties by way of restructuring. The ZKR establishes the conditions that a debtor must
meet when filing a petition for the authorisation of restructuring. The purpose of these requirements is
to prevent the misuse of restructuring and to ensure that the procedure is used only in cases where the
debtor is viable and there is a realistic prospect of rehabilitating its business.
The statutory conditions for the authorisation of restructuring are as follows:®

- the expert opinion (assessment) fulfils all statutory requirements;

4 According to Article 2(1) of Directive (EU) 2019/1023 OF THE European Parliament and of the Council of 20 June 2019
on preventive restructuring frameworks, on discharge of debt and disqualifications, and on measures to increase the
efficiency of procedures concerning restructuring, insolvency and discharge of debt, and amending Directive (EU)
2017/1132, restructuring should be understood as:“measures aimed at restructuring the debtor’s business, which include a
change in the composition, conditions, or structure of the debtor’s assets and liabilities, or any other part of the debtor’s
capital structure, such as the sale of assets or parts of the business, and, where provided for by national law, the sale of the
business as a going concern, as well as all necessary operational changes, or a combination of these elements.”

5 KOZAK ]I, ZIZLAVSKY M. in KOZAK I. a kol. Insolvencni zdkon. Komentdr. Praha: Wolters Kluwer CR. 2018. p. 1162.

6  WARREN E., WESTBROOK J. L. The Law of Debtors and Creditors, Text, Cases, and Problems. New York: Aspen
Publishers, 2006. p. 405.

7 Decision of the Constitutional Court of the Slovak Republic of 19 November 2024, No. I1. US 272/2024.

8  Section 116 ZKR.
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- the content of the assessment is clear and comprehensible;

- the assessment is prepared by an administrator registered in the list of insolvency practitioners
with an office located within the jurisdiction of the competent regional court;

- at the time of filing the petition for restructuring, the assessment is not older than 30 days;

- the administrator entrusted with preparing the assessment has recommended restructuring, and
the conclusions of the assessment demonstrate that the prerequisites for such a
recommendation have been satisfied.

The judge must review the substantive accuracy of the assessment in order to conclude that it is clear
and comprehensible, and that its conclusions demonstrate that the prerequisites for recommending
restructuring are met®. However, according to the Constitutional Court of the Slovak Republic®, the
insolvency court is not bound by the conclusions of the restructuring assessment. If the assessment is
unclear or incomprehensible, and there are doubts as to whether the debtor’s financial statements provide
a true and fair view of the facts relevant for accounting purposes and of the debtor’s financial situation,
it cannot be reasonably assumed that a substantial part of the debtor’s business operations will be
preserved or that creditors will be satisfied to a greater extent than in bankruptcy. In such a situation,
the conditions for authorising restructuring are not fulfilled. On the one hand, the court must act actively
in reviewing the above conditions; on the other, according to the Constitutional Court, it may not negate
the administrator’s recommendation of restructuring over liquidation without substantive and
professional justification!!. This means that the insolvency court is bound by the administrator’s
economic conclusions unless the contrary is proven during the proceedings.

The Constitutional Court has also identified the prerequisites that must be satisfied for the
administrator to recommend restructuring in the assessment*2. These are four tests, each of which must
also be subject to the scrutiny of the insolvency court deciding on the authorisation of restructuring:

- The business test: the administrator must verify that the debtor genuinely carries on business
activities.

- The insolvency test: the administrator must determine whether the debtor is insolvent, either
due to over-indebtedness or illiquidity.

- The going concern test: the administrator must establish whether it can reasonably be
assumed that a substantial part of the debtor’s business operations may be preserved. In
particular, it must be shown that the core operations of the business, subject to certain
measures, can generate a positive operating result.

- The comparison test: the administrator must compare creditor recoveries in bankruptcy with
those expected in restructuring. Restructuring must offer a higher level of creditor satisfaction
than liquidation.

All four tests must be satisfied cumulatively. If even one of them is not met, the administrator may

not recommend restructuring. Should the administrator recommend restructuring despite the absence of
these prerequisites, the court must intervene and deny authorisation.
The law therefore places a demanding role on the court — it must strike a balance between respecting
the professional judgment of the administrator and fulfilling its own duty to verify whether the
recommendation of restructuring has a rational and legally acceptable basis. If the court concludes that
the assessment is insufficient, incomprehensible, or that the administrator’s recommendation does not
follow from the established facts, it must reject the petition for restructuring.

9  DURICA, M. Zakon o konkurze a restrukturalizacii. Komentar. Bratislava: C.H.Beck, 2021, p. 927.
10 Decision of the Constitutional Court of the Slovak Republic of 3 February 2022, No. 1. US 54/2022.
11 Decision of the Constitutional Court of the Slovak Republic of 8 November 2017, No. 1. US 534/2017.
12 Decision of the Constitutional Court of the Slovak Republic of 4 March 2015, No. I. US 109/2015-30.
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It is precisely at this stage that the court’s supervisory role manifests itself most clearly: preventing
entry into restructuring in cases where there is no realistic prospect of rehabilitating the debtor’s
business. Authorisation of restructuring significantly affects the position of creditors — once granted, a
moratorium comes into force, restricting individual enforcement of claims and altering the balance of
power between the debtor and its creditors.

2. COURT APPROVAL OF THE RESTRUCTURING PLAN

The court plays an active role in approving the debtor’s restructuring plan, which is preceded by its
adoption by the creditors at the creditors’ meeting®®. At this stage, the decisive function of the court as
a guarantor of fairness and legality of the entire process becomes most apparent. The court examines
whether the plan respects the fundamental principles of insolvency law, whether it avoids unduly
disadvantaging certain creditors, and whether it is realistic and economically feasible. If the court finds
that the plan does not meet these requirements, it will refuse to confirm it. Conversely, if the court
approves the restructuring plan, it becomes binding on all parties to the proceedings, enabling the debtor
to continue business operations on a new, legally and economically more stable foundation. Judicial
intervention at this stage is based on two key powers:

a) Rejection of the plan — The court may refuse to approve the restructuring plan even if it has been
adopted by creditors at the creditors’ meeting. This occurs where statutory grounds for rejection
exist — for example, if the plan is not compliant with the law, if it was not adopted in the manner
prescribed by law, or if its confirmation would unduly prejudice the rights of certain creditors.*

The court must also reject the plan even if it has been accepted by both the creditors’ meeting and
the debtor (where the debtor’s consent is required by law), provided that a statutory obstacle to
confirmation is found. In particular, the court is obliged to reject the plan if:

- the provisions of the Bankruptcy and Restructuring Act regarding the content of the plan, the
procedure for preparing it, the voting process, or other statutory requirements have been
materially breached, and this has had an adverse effect on any participant in the plan;

- its adoption was achieved through fraudulent conduct or by granting special advantages to a
particular participant;

- the plan is materially inconsistent with the common interest of creditors.®

b) Cram-down of dissenting creditor groups — The court may confirm the debtor’s restructuring
plan even if one or more creditor groups voted against it. This is the so-called cram-down
mechanism?8, which allows the court to override the opposition of minority or specific creditor
classes, provided that statutory requirements are met (for instance, that the plan provides the
dissenting group with at least as much satisfaction as it would receive in bankruptcy).!’

3. THE COLLECTIVE INTEREST OF CREDITORS

One of the reasons for rejecting a restructuring plan, which the case law of Slovak courts frequently
deals with, is the absence of the common interest of creditors*®. It must be borne in mind that the effort

13 PAYNE, J. The role of the court in debt restructuring. In: Cambridge Law Journal. 2018, N.1, p. 124-150.

14 Section 154 of ZKR.

15 DURICA, M. Zakon o konkurze a restrukturalizacii. Komentdr. Bratislava: C.H.Beck, 2021, p. 1089.

16 OLIVARES-CAMINAL R., GOGLIDZE N.. The Collective Will in Corporate Debt Restructuring. In: Journal of Business
Law. 2024, n. 4, p. 351-374.

17" Section § 152 ZKR.

18 E.g. Decision of the Constitutional Court of the Slovak Republic of 23 January 2019, No. | US 300/2018-94, Decision of
the Constitutional Court of the Slovak Republic of 7 Decemeber 2011, No. I. US 200/2011, Decision of the Constitutional
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to maximize the individual satisfaction of a single creditor may create conflicts among creditors, since
no creditor is naturally inclined to share proportionally with other creditors, or to relinquish part of the
satisfaction of his claim for the benefit of the debtor’s other creditors®®. The natural interest of each
creditor who has filed a claim in the restructuring (whether secured or unsecured) is to achieve the
highest possible level of satisfaction. Each creditor’s claim has its legal basis, on which the creditor
demands that the debtor fulfills the corresponding obligation, and the individual creditor typically does
not see (or does not want to see) a reason why he should be deprived, even partially, of the satisfaction
of his claim in favor of other creditors of the debtor.?

Such individual enforcement of one’s own interests does not correspond to the sense and purpose of
bankruptcy and restructuring proceedings, the essential feature of which is precisely to prevent
individual satisfaction in favor of collective satisfaction.?! The aim and purpose of restructuring is to
prevent the individual exercise and enforcement of rights of individual creditors for the benefit of their
collective satisfaction.?? Therefore, even if a restructuring plan is approved by the formally required
majority of creditors and the required majority of creditor groups, the court is obliged to examine also
the substantive aspect of the plan, which relates precisely to the common interest of creditors.

The debtor must therefore take into account the interests of all creditors, not just selected (individual)
ones, when drawing up the restructuring plan. Restructuring, as a special insolvency proceeding,
elevates the common interest of creditors above the individual interest of a creditor. This is confirmed
by the Constitutional Court in its decision, stating that if a regional court confirmed a district court’s
decision rejecting a plan due to its substantial conflict with the common interest of creditors, while in
fact aligning itself with the individual interest of a majority creditor, it thereby violated the fundamental
right of other creditors to (fair) judicial protection in connection with their fundamental right to equality
of the parties in the (restructuring) proceedings. This means that even the position of a creditor as a
majority creditor cannot undermine the court’s duty to assess the interests of other creditors affected by
the adoption of the restructuring plan.

The role of the court in reviewing the restructuring plan is to assess whether the common interest
of creditors has been reflected in its specific provisions. This constitutes a special power of the court,
enabling it to intervene in the restructuring process. As the Slovak Constitutional Court has stated, in
restructuring proceedings, which are a complexly structured legal process, the competent general court
is burdened with the duty to identify and uncover what lies beneath the content of the term “common
interest of creditors” (and it cannot be excluded that this term may carry different content in different
restructurings of different debtors, depending on the individual or group interests of specific creditors
or creditor groups). The common interest of creditors, in the context of collective (typically gradual and
incomplete) satisfaction of creditors in restructuring, prima facie does not correspond with the individual
interests of specific creditors.?

If the court is to fairly assess whether the common interest of creditors is or is not fulfilled in the
restructuring plan, it cannot entirely ignore the amount of the filed claim in terms of its significance for
the individual creditor. Depending on the circumstances of the case, even the satisfaction of a relatively
minor claim of a minority creditor may, for him personally (considering his legal or socio-economic
status), mean as much or more than the satisfaction of the claim(s) of a majority creditor.?*

Court of the Slovak Republic of 29 November 2016, No. I11. US 829/2016, Decision of the Constitutional Court of the
Slovak Republic of 20 April 2016, No. |. US 367/2015, Decision of the Constitutional Court of the Slovak Republic of 16
December 2015, No. Il US 273/2012.

19 PATAKYOVA M., DURACINSKA J.. Konflikt zaujmov veritefov v restrukturalizacii In: Vybrané vyzvy v pravu
souteznim, v ceském a slovenském pravu obchodnich korporact, v pravu insolvencnim a v pravu primyslovém vlastnictvi.
Olomouc: luridicum Olomoucense, 2018, p. 89.

20 Decision of the Constitutional Court of the Slovak Republic of 23 January 2019, No. | US 300/2018-94.

21 Decision of the Constitutional Court of the Slovak Republic of 20 April 2016, No. 1. US 367/2015.

22 Decision of the Constitutional Court of the Slovak Republic of 7 Decemeber 2011, No. I. US 200/2011.

2 Decision of the Constitutional Court of the Slovak Republic of 23 January 2019, No. | US 300/2018-94.

24 Decision of the Constitutional Court of the Slovak Republic of 29 November 2016, No. I11. US 829/2016.
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The common interest of creditors should thus represent a projection of the individual interests of
creditors, the achievement of which results in an acceptable satisfaction of all individual interests of the
registered creditors.”® The court’s task will therefore be to thoroughly examine the substantive side of
the restructuring plan, so that creditor satisfaction across different groups achieves the common interest
of creditors. This is precisely where the corrective function of the court is manifested: its role is to
prevent stronger creditor groups from imposing their interests at the expense of weaker ones. Otherwise,
the court cannot approve such a restructuring plan and must declare bankruptcy over the company as
the statutory consequence of a failed restructuring.

CONCLUSION

The court’s intervention in the restructuring process under Slovak law represents a fundamental
element of protecting the collective interests of creditors and ensuring the legality of insolvency
proceedings. Through its decision-making competences, the court influences not only the very
authorisation of restructuring, but also other key stages of the proceedings, including the assessment of
the restructuring plan.

The purpose of this judicial oversight is not to replace the professional economic assessment carried
out by the administrator, but rather to verify its legality, transparency, and compliance with the principle
of the common interest of creditors. This material corrective enables the court to prevent stronger
creditor groups from enforcing their particular interests at the expense of others, which would be in
direct contradiction with the collective nature of insolvency proceedings.

The case law of the Constitutional Court of the Slovak Republic also confirms that the court’s
intervention must not be merely formal but rather active and corrective, with an emphasis on protecting
the fundamental rights of participants and maintaining a balance between individual and collective
satisfaction. Conceived in this way, the role of the court significantly contributes to legitimising
restructuring as an institution which in practice often becomes the subject of tensions between the debtor
and its creditors.

Thus, the court fulfils an irreplaceable function as a guarantor of fairness in restructuring. Without
its active intervention, there would be a risk that restructuring would lose its rehabilitative character and
become merely a tool for advancing the economic interests of selected creditor groups or of the debtor.
Its ultimate purpose, however, remains not only the recovery of a viable entrepreneur but also the more
effective and equitable satisfaction of creditors compared to bankruptcy.

The development of case law also demonstrates that the courts have gradually shifted from a
predominantly formal examination of the statutory conditions for restructuring toward a materially
oriented approach in which the economic reality of the debtor and the genuine protection of creditors
play a decisive role. While earlier decisions tended to accept relatively general and schematic
conclusions contained in restructuring assessments, later jurisprudence—shaped significantly by
repeated interventions of the Constitutional Court of the Slovak Republic—emphasises the need for
transparency, specificity, and verifiability of the administrator’s and the debtor’s assertions. This shift
strengthens both the preventive and corrective functions of judicial oversight and reduces the risk that
restructuring will become a tool for unjustified delay of bankruptcy or for the preferential treatment of
particular creditor groups.

At the same time, the Constitutional Court has consistently stressed that general courts must not
reduce the restructuring process to a formal exercise but must actively examine its material aspects—
particularly the preservation of the common interest of creditors, the proportionality of the impact on
minority creditors, and the credibility of the economic assumptions underlying the plan. These principles
have subsequently been adopted by regional courts, which in recent years have displayed a stricter

% PATAKYOVA M., DURACINSKA J., Individudlny vs. spoloény zaujem veritelov v restrukturalizaénom konani. In:
Pravny obzor. 2018, N. 5, p. 455 - 474,
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approach in assessing the reliability of restructuring assessments, the realism of proposed measures, and
the proportionality of their effects. This trend confirms that judicial practice is dynamically evolving
toward greater protection of creditor plurality and a more rigorous application of the material rule of law
within insolvency proceedings.

REFERENCES

1.

2.

11.

12.

13.
14.

15.

DURICA, M. Z&kon o konkurze a restrukturalizdcii. Komentdr. Bratislava: C.H.Beck, 2021, 1496
p. ISBN 978-80-7400-846-7.

KOZAK J. a kol. Insolvencni zdkon. Komentdr. Praha: Wolters Kluwer CR. 2018. 1408 p. ISBN
978-80-7676-476-7.

OLIVARES-CAMINAL R., GOGLIDZE N.. The Collective Will in Corporate Debt Restructuring.
In: Journal of Business Law. 2024, n. 4, p. 351-374.

PATAKYOVA M. DURACINSKA J. Individuadlny vs. spoloény zaujem veritelov
Vv restrukturaliza¢nom konani. In: Pravny obzor. 2018, N. 5, p. 455 - 474.

PAYNE, J. The role of the court in debt restructuring. In: Cambridge Law Journal. 2018, N.1, p.
124-150.

STEF N., Resolution of corporate insolvency during COVID-19 pandemic. Evidence from France.
In: International Review of Law and Economics. 2022, p. 1-16.

WARREN E., WESTBROOK J. L. The Law of Debtors and Creditors, Text, Cases, and Problems.
New York: Aspen Publishers, 2006. 1024 p. ISBN 9781454893516.

Decision of the Constitutional Court of the Slovak Republic of 23 January 2019, No. | US 300/2018-
94.

Decision of the Constitutional Court of the Slovak Republic of 20 April 2016, No. | I. US 367/2015.

. Decision of the Constitutional Court of the Slovak Republic of 7 Decemeber 2011, No. I. US

200/2011.

Decision of the Constitutional Court of the Slovak Republic of 23 January 2019, No. | US 300/2018-
94.

Decision of the Constitutional Court of the Slovak Republic of 29 November 2016, No. IIl. US
829/2016.

Decision of the Constitutional Court of the Slovak Republic of 3 February 2022, No. II. US 54/2022.
Decision of the Constitutional Court of the Slovak Republic of 8 November 2017, No. I. US
534/2017. )

Decision of the Constitutional Court of the Slovak Republic of 4 March 2015, No. I. US 109/2015.

KONTAKT NA AUTORA

jaroslav.dolny@upjs.sk

Pavol Jozef Safarik University in Kosice, Faculty of Law
Kovéacska 26

040 75 Kosice

Slovak Republic

49



JUDr. Jakub Dzimko, PhD.!
Univerzita Mateja Bela v Banskej Bystrici, Pravnicka fakulta

Zverenecky fond ako potencidlny nastroj ochrany majetku podnikatel’a v procese
reorganizacie?

Trust fund as a potential tool for protecting an entrepreneur’s assets during
reorganization

Abstrakt

Slovenska pravna Uprava v sucasnosti nepoznd jednotnu systematickii vipravu spravy cudzieho majetku,
nakolko jej prvky su rozptylené vo vicsom pocte pravnych predpisov, pricom absentuje komplexny
civilnopravny ramec na sposob Ceskej ,,spravy ciziho majetku* obsiahnutej v ceskom Obcianskom
zakonniku. Sucasne slovenska prdavna uprava nepozna institut zvereneckého fondu ako oddelenej
majetkovej podstaty bez pravnej subjektivity. Clanok analyzuje potencidlnu vyuzitelnost zvereneckého
fondu (trust-like institutu) ako nastroja ochrany a stabilizacie majetku podnikatela pocas reorganizacie
podnikatela.

KPucové slovi: Zverenecky fond, Sprava cudzieho majetku, Upadok, Reorganizdcia, Restrukturalizdcia,
Insolvencné pravo.

Abstract

Slovak law currently does not recognise a uniform, systematic legal regulation of the administration of
another’s assets, as its elements are scattered across numerous legal regulations, and there is no
comprehensive civil law framework like the Czech " administration of another’s assets" in the Czech
Civil Code. At the same time, Slovak law does not recognise a trust fund as a separate asset base without
legal personality. The article analyses the potential usefulness of a trust fund (a trust-like institution) as
a tool for protecting and stabilising an entrepreneur’s assets during the entrepreneur's reorganisation.
Keywords: Trust fund, Administration of another’s assets, Bankruptcy, Reorganization, Restructuring,
Insolvency law.

JEL Classification: K2

UvoD

Spréva cudzieho majetku predstavuje tradiény, no dynamicky sa rozvijajiici prvok stikromného
prava, ktorého zakladnym ucelom je vyvazit potrebu ochrany vlastnika alebo beneficienta
s poziadavkou na flexibilné a odborné nakladanie s majetkom prostrednictvom tretej osoby.® Slovensky
pravny poriadok pozna viaceré inititity, ktoré tito funkciu Giastoéne napiiiajii — od vieobecnej pravne;
upravy spravy cudzieho majetku, cez osobitné formy spravy majetku v korpora¢nom, finan¢nom c¢i
verejnopravnom prostredi, az po Specifické modely nadacii a fondov. Spoloénym menovatel'om tychto
institdtov je snaha zabezpeCit' ochranu vlastnika alebo beneficienta pri zachovani dostato¢nej miery
volnosti spravcu. Napriek tomu slovensky pravny poriadok doteraz nepontka komplexny civilnopravny

1 JUDr. Jakub Dzimko, PhD., odborny asistent, Katedra obchodného prava a hospodarskeho prava Pravnickej fakulty
Univerzity Mateja Bela v Banskej Bystrici, Komenského 20, 974 01 Banska Bystrica.

Prispevok bol spracovany v ramci rieSenia grantovej ulohy UGA-15-PDS-2025: , Vyzvy a perspektivy prdvnej upravy
spravy cudzieho majetku (fiducie) v pravnom poriadku Slovenskej republiky* financovanej EU NextGenerationEU
prostrednictvom Planu obnovy a odolnosti SR v ramci projektu ¢. 09103-03-V05-00009.

3 JOSKOVA, L. - P]::SNA, L. Sprava ciziho majetku. Praha: Wolters Kluwer, 2017, s. 107.
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ramec, ktory by umoznil oddelit’ majetok od osoby vlastnika a ucelovo ho zverit’ tretej osobe na spravu.
Tym by vznikla osobitnd majetkova podstata bez pravnej subjektivity so samostatne upravenymi
vzt'ahmi medzi zakladatel'om, spravcom a beneficientom.

V komparativnom kontexte sa takyto model vyvinul predovSetkym v anglosaskom prostredi vo
forme trustu, ktory sa stal jednym z najvyznamnej$ich institGtov common law s vysokou mierou
adaptability. Trust umoznuje zakladatel'ovi previest majetok na spravcu v prospech beneficientov,
pricom vznika oddelena majetkova podstata, ktora nie je sti€astou majetku ziadnej zo zacastnenych
0sdb. Tento model postupne inspiroval aj kontinentdlne pravne poriadky, ktoré sa tradi¢ne hlésia
k monistickej koncepcii vlastnickeho prava, av§ak napriek tomu hl’adaja sposoby, ako vytvorit’ obdobné
mechanizmy. Ceské republika prijala zverenecky fond, Franctzsko zaviedlo fiduciu, a d’alie §taty ako
Rakusko ¢i Nemecko uplatituji hybridné zmluvné formy typu Treuhand. Tieto sklisenosti potvrdzuju,
ze aj v kontinentdlnom prostredi je mozné konstruovat' oddeleni majetkovii podstatu bez pravnej
subjektivity, ktora sluzi na dosiahnutie konkrétneho ekonomického alebo pravneho ucelu.

Z pohladu slovenského pravneho poriadku nadobuda problematika spravy cudzieho majetku
osobitny vyznam v kontexte insolven¢ného prava, predovSetkym pri reorganizacii podnikatela.
Reorganizaciu podnikatel'a mozeme chéapat’ v zmysle zachovania zivotaschopného jadra podniku
podnikatel'a a maximalizacie uspokojenia veritel'ov prostrednictvom udrZania prevadzky podniku
dlZznika. Jednotlivé institaty formalnej reorganizacie podnikatel'a st upravené v zakone ¢. 7/2005 Z. z.
o0 konkurze a restrukturalizacii v zneni neskorSich predpisov (d’alej aj ako ,.Zakon o konkurze
a restrukturalizacii*), ako aj v zakone ¢. 111/2022 Z. z. 0 rieSeni hroziaceho upadku v zneni neskorSich
predpisov (d’alej aj ako ,,Zakon o rieSeni hroziaceho upadku‘). Na druhej strane je potrebné zdoéraznit’,
ze podnikatel’ méze vyvijat’ svoje usilie aj poc¢as neformalnej reorganizacie, ked’ sa sam pokusa riesit’
svoje zavazky tak, aby doSlo kjeho ekonomickému ozdraveniu. Spolocnym znakom tychto
reorganizaénych procesov je to, Ze uspech reorganizacie je determinovany schopnostou chranit’
a stabilizovat’ kI'icové majetkové zlozky podnikatel’a, najméa pred ich od¢erpavanim, znehodnotenim
alebo neefektivnym nakladanim. Prave v tomto priestore sa otvara otazka, ¢i by zverenecky fond ako
institat oddelenej majetkovej podstaty mohol slizit ako mechanizmus ochrany majetku podnikatel'a
pocas reorganizacného procesu.

Zverenecky fond by mohol v teoretickej rovine plnit’ funkciu nastroja na do¢asné oddelenie majetku,
ktory je klucovy pre pokraovanie podnikatel'skej ¢innosti, pricom by jeho sprava bola zverena
nezavislej osobe s povinnostou konat’ v prospech tcéelu fondu a veritel'ov. Tento model by mohol
prispiet k posilneniu dovery veritelov, k zvySeniu transparentnosti reorganiza¢nych procesov
a k efektivnejSej ochrane hodnoty majetku podnikatel’a.

Problematika vyuzitia trustovych a trust-like institatov v kontexte insolven¢ného prava nie je
Vv zahrani¢nej pravnej doktrine plne nova. V zahrani¢nej odborne;j literattre sa uz dlhodobo zdoéraziuje
funkcia trustu ako néastroja stabilizacie hodnoty podniku a ochrany beneficientov pred agresivnymi
veritel'skymi zdsahmi.* Sucasné komparativne diskusie opatovne otvaraju aj otdzku dualistického
rozdelenia prav k majetku, ktoré umoznuje, aby majetok spravovany v truste bol koncepéne a funkéne
oddeleny od majetku dlznika aj spravcu.’® V &eskom pravnom prostredi sa moZznosti vyuZitia
zvereneckého fondu ako nastroja ochrany majetku podnikatela diskutuju najmi v savislosti s jeho
flexibilitou pri sprave rodinného a obchodného majetku.® Rovnako tak sa v ramci Geskej pravnej
doktriny zverenecky fond vyuZziva aj na pripady zalozenia zvereneckého fondu pre pripad smrti (mortis
causa).” Franclzska pravna doktrina vnima fiducie-sreté pri reorganizacii a konsolidacii dlhov ako

4 Napr. SCHWARCZ, L. S. Commercial Trusts as Business Organizations: An Invitation to Comparatists [online]. In Duke
Journal of Comparative & International Law, 2003, ro¢. 13, Special Isue, s. 333-335. Dostupné na internete:
https://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=1147&context=djcil [cit. 2025-10-30].

5 ZHANG, C. Re-exploring the nature of dual ownership in English trusts: a Scottish law perspective [online]. In Trusts &
Trustees, 2023, roc. 29, ¢. 1, s. 62-65. Dostupné na internete: https://doi.org/10.1093/tandt/ttac113 [cit. 2025-10-30].

6  JOSKOVA, L. — PESNA, L. Spréava ciziho majetku. Praha: Wolters Kluwer, 2017, s. 111-115.

7 LEDERER, V. Fiducie a svéfensky fond. Praha: Wolters Kluwer, 2021, s. 70-103.
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Standardny a stidmi akceptovany nastroj, ktory umoziluje previest' klI'aicovy majetok podnikatela na
spravcu, pricom podnikatel’ si zachovava moznost’ majetok vyuzivat' v d’alSej prevadzke.®

V slovenskej doktrine zatial’ neexistuje systematické spracovanie otazky vyuzitia trust-like instittov
v reorganizacii podnikatel’a, resp. v rdmci slovenského insolvencného prava vSeobecne. Existujuce texty
sa zameriavaji na moznost’ zavedenia zvereneckého fondu ako institatu civilného prava, nie vSak na
jeho interakciu s insolvenciou a preventivnou restrukturalizaciou.®

Ciel'om predlozeného ¢lanku je preto analyzovat’ potencialne postavenie zvereneckého fondu ako
nastroja ochrany majetku podnikatel'a v procese reorganizacie, identifikovat’ jeho teoretické a praktické
predpoklady, rizika a limity a zaroven naértnut’ uvahy de lege ferenda o jeho moznom zakotveni do
slovenského pravneho poriadku. Sucasne sa ¢lanok usiluje prepojit’ doktrinalnu analyzu spravy cudzieho
majetku s poziadavkami Smernice Eurépskeho parlamentu a Rady (EU) 2019/1023 z 20. juna 2019
0 ramcoch preventivnej reStrukturalizicie, o oddlzeni a diskvalifikicii a o opatreniach na zvysenie
Géinnosti restrukturalizaénych, konkurznych a oddlZovacich konani a o zmene smernice (EU)
2017/1132 (dalej aj ako ,,Smernica o reStrukturalizacii a insolvencii®), ktora kladie déraz na vcasné
zasahy, efektivne zachovanie hodnoty podniku a ochranu prav veritelov.

Metodologicky prispevok vychadza z analytickej a komparativnej metddy, prostrednictvom ktorych
skima pravnu Upravu spravy cudzieho majetku v slovenskom prave a porovnava ju s vybranymi
zahraniénymi modelmi (najmi Ceskym, franctizskym, nemeckym a rakiaskym). Zavery s nasledne
rozvinuté metddou de lege ferenda, zameranou na formulovanie navrhov pre systematické zakotvenie
zvereneckého fondu do slovenského pravneho poriadku. Takto zvoleny pristup umoziiuje spojit
doktrinalnu analyzu s praktickymi otazkami ochrany majetku podnikatel’a v procese reorganizacie.

V zahrani¢nej doktrine aj praxi mozno sledovat’ vyuzivanie trust-like konstrukcii v situaciach
podnikovej krizy. Vo francizskom prave sa fiducie-slireté pouZiva ako nastroj stabilizacie majetku
podnikatel'a pocas restrukturalizacie, pricom dlznik si zachovava funkéné uZivanie aktiv. V Ceskej
republike existuju pripady, v ktorych zverenecky fond sluzil ako nastroj na ochranu klic¢ovych aktiv
rodinnych holdingov poc¢as rokovani s veriteI'mi. V nemeckej praxi plni podobnu funkciu Treuhand pri
vytvarani restrukturaliza¢nych zabezpecovacich fondov.

1. SPRAVA CUDZIEHO MAJETKU V SLOVENSKOM PRAVNOM PORIADKU

V teoretickej rovine mozno fiduciarne instituty charakterizovat’ ako vzt'ahy zalozené na dovere, pri
ktorych dochadza k oddeleniu ekonomickych zaujmov od pravneho titulu. Tento koncept sa stal
kI'a€ovym najmi v common law, v ktorom dualisticka koncepcia vlastnictva umoznila vznik trustu ako
autondémneho institatu. V kontinentalnych pravnych poriadkoch sa hl'adali rieSenia, ktoré sice reSpektuju
zasadu jednotného vlastnictva, no napriek tomu umoziuju podobné funkcie prostrednictvom zmluvnych
alebo zakonnych Gprav.1

Myslienka zverenia majetku do spravy tretej osoby s cielom zabezpecit’ urcité zaujmy je znama uz
od rimskeho prava. Rimsky institut fiducia predstavoval prevod veci na zaklade dovery (napriklad na
ucel zabezpecenia alebo spravy), priCom vlastnictvo bolo navonok v osobe nadobtidatel’a, avsak viazané
doverou voc¢i povodnému vlastnikovi.!! Podobne fideicommissum umoziovalo zabezpe&it' dediéské
usporiadanie prostrednictvom odkazu zalozeného na dovere. Je mozné uzavriet, ze rimska fiducia

8  BARRIERE, F. Francouzska zkusenost se svéfenstvim. In TICHY, L. — RONOVSKA, K. — KOCI, M. (eds.) Trust
a srovnatelné instituty v Evropé. Praha: Centrum pravni komparatistiky Pravnické fakulty Univezity Karlovy v Praze, s.
89-90, ako aj BARRIERE, F. La fiducie-siireté en droit frangais. In McGill Law Journal, roé&. 53, 2013, &. 4, s. 870-904.
Dostupné na internete: https://doi.org/10.7202/1019048ar [cit. 2025-10-30].

9 Napr. JANCO, M. Trust, fiducia a slovenské pravo (1. ¢ast). In Pravny obzor, ro¢. 95, 2012, &. 1, s. 44-56, alebo JANCO,
M. Trust, fiducia a slovenské pravo (II. &ast). In Pravny obzor, ro&. 95,2012, &. 1, s. 137-150, alebo CSACH, K. — SISAK,
L. Svéfensky (zverenecky) fond podl'a ¢eského prava a jeho G¢inky na Slovensku. In Sukromné pravo, 2022, ro¢. 8, ¢. 6,
s. 201-208.

10 JOSKOVA, L. — PESNA, L. Spréva ciziho majetku. Praha: Wolters Kluwer, 2017, s. 107.

11 SALAK, P. Zdklady #imského prdava [onling]. Brno: Masarykova univerzita, 2024, s. 107. Dostupné na internete:
https://science.law.muni.cz/knihy/monografie/salak-rimske-pravo-soukrome.pdf [cit. 2025-10-30].
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(doslova ddvera, spol'ahlivost’) predstavovala prevod kviritského vlastnictva veci formou symbolickej
mancipacie (hummo uno) na doévernika (fiduciarius), ktory sa osobitnou dohodou (pactum fiduciae)
zavizoval k spitnému prevodu po splneni uéelu sledovaného stranami.? Tieto zéklady sa v neskorSom
vyvoji rozvijali do rozli¢nych foriem, ktoré sa odliSovali v zavislosti od kultarneho a prdvneho
prostredia.t®

Na Uzemi historického Uhorska sa objavovali fideikomisné upravy a Specifické formy zvereneckych
mechanizmov, ktoré sluzili na zachovanie rodového majetku alebo na plnenie urcitych ucelov.
Ceskoslovensky pravny poriadok po roku 1918 v§ak neprijal trust ani obdobny ingtitat, a to najma
zdovodu jeho anglosaskych korefiov a nezlucitenosti s monistickou koncepciou vlastnictva.
Socialistické pravo bolo orientované skor na kolektivne formy vlastnictva a institity zalozené na
osobnej dovere medzi stkromnymi subjektmi ustupili do Gzadia.'*

Pravna uprava spravy cudzieho majetku v Slovenskej republike je v sucasnosti fragmentarna
arozptylend vo viacerych pravnych predpisoch. Hoci ide o vyznamny pravny institit s castym
praktickym uplatnenim, slovensky pravny poriadok nepozna jednotn( systematicki koncepciu spravy
cudzieho majetku ani vSeobecny civilnopravny ramec, ktory by jasne definoval postavenie spravcu,
rozsah jeho oprévneni a vztah k vlastnikovi alebo beneficientovi majetku.

V porovnani s ¢eskym Ob¢ianskym zakonnikom (zakon ¢. 89/2012 Sb.), ktory systematicky upravuje
tzv. ,,spravu ciziho majetku* ako vSeobecnu kategoriu pravnych vzt'ahov, slovenska tiprava zostava
nekomplexna a nedostatocne rozpracovand. V praxi sa preto sprava cudzieho majetku ¢asto opiera o
analdgiu alebo o osobitné zakony, ktoré upravuju Specifické formy spravy (napr. nadacie, pozemkové
spolocenstva, sprava bytovych domov, sprava Statneho majetku a pod.).

V slovenskom pravnom poriadku pri réznych formach spravy cudzieho majetku upravenych
v pravnom poriadku Slovenskej republiky mozno identifikovat’ niekolko spoloénych ¢ft, ktoré st
pritomné bez ohl'adu na ucel alebo pravny zaklad spravy.

Sprava majetku spravidla vznika na zéklade pravneho titulu, ¢i uz ide o zmluvu (napr. mandatnu
zmluvu podl'a § 566 a nasl. zékona ¢. 513/1991 Zb. Obchodny zakonnik v zneni neskorsich predpisov®®),
zakon (napr. zékon ¢. 278/1993 Z. z. o sprave majetku $tatu v zneni neskorSich predpisov) alebo
rozhodnutie organu verejnej moci (napr. ustanovenie spravcu Vv ramci insolvenéného konania podl'a
Zéakona o konkurze a reStrukturalizacii).

Spravca je pritom povinny konat s odbornou starostlivostou, ktord presahuje ramec beznej
starostlivosti, ako aj v osobitnych pravnych Gpravach spravy cudzieho majetku. V slovenskom prave je
d’alej vyrazne pritomny princip oddelenia spravovaného majetku od majetku spravcu. Tento princip ma
vSak prevazne organizaCny alebo uctovny charakter, ako to mozno vidiet’ napriklad pri sprave fondu
prevadzky, udrzby a oprav pri sprave bytového domu podl'a § 10 zakona €. 182/1993 Z. z. o vlastnictve
bytov a nebytovych priestorov v zneni neskorsich predpisov alebo pri sprave majetku nadacie podla § 3
ods. 1 zakona ¢. 34/2002 Z. z. o nadaciach v zneni neskorsich predpisov.

Spravca zaroven nesie zodpovednost’ za Skodu sposobent porusenim povinnosti pri sprave cudzieho
majetku. Sprava majetku je napokon vzdy preskumatelnd a kontrolovatel'na subjektom, v prospech

12 MLKVY, M. Trust v rekodifikovanom civilnom prave? [online]. In Historia et theoria iuris, 2021, roé&. 13, &. 2, s. 50.
Dostupné na internete: https://www.flaw.uniba.sk/fileadmin/praf/HT1_2021-11.pdf [cit. 2025-10-30].

13 TUROSIK, M. Vyznam Rimskeho prava v modernych pravnych poriadkoch. In: Pravny poriadok Slovenskej republiky po
25. rokoch : zbornik prispevkov z medzinarodnej vedeckej konferencie "1. Banskobystrické dni prava" usporiadanej pri
prilezitosti 20. vyrocia zaloZenia Prdvnickej fakulty Univerzity Mateja Bela v Banskej Bystrici, 11.-12. novembra 2015.
Banska Bystrica: Vydavatel'stvo Univerzity Mateja Bela - Belianum, 2015, s. 580.

14 SVECOVA, A. Fideikomis podl'a zdkonného a oby&ajového uhorského préva az do jeho zaniku v I. CSR [online]. In Acta
Universitatis Tyrnaviensis - luridica VII : ro¢enka Prdvnickej fakulty Trnavskej univerzity v Trnave 2010. Trnava: Typi
Universitatis ~ Tyrnaviensis, 2010, s. 217. Dostupné na internete: http://publikacie.iuridica.truni.sk/wp-
content/uploads/2018/05/ACTA-UNIVERSITATIS-TYRNAVIENSIS-IURIDICA-V11-2010.pdf [cit. 2025-10-30].

15 Blizsie pozri napr. KUBINEC, M. — USIAKOVA, L. — DZIMKO, J. Obstaravatel'ské zmluvy. In: DURICA, M. a kol.
Obchodné pravo II. : Obchodné zavizky. Vysokoskolska ucebnica. Banska Bystrica : Vydavatel'stvo Univerzity Mateja
Bela v Banskej Bystrici - Belianum, 2025, s. 301-340. Dostupné na internete: https://doi.org/10.24040/2025.9788055722
382 [cit. 2025-10-30].
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ktorého sa sprava vykonava, pripadne osobitnym organom dohl'adu, ¢o zodpoveda eurépskemu trendu
transparentnej fiduciarnej spravy.®

Zésadnym rozdielom oproti trustu a trust-like institaitom vsak je, Ze slovenské pravo nepozna
samostatnl majetkovi podstatu bez pravnej subjektivity, ktora by bola oddelena od majetku zakladaterl’a,
spravcu aj beneficienta. Kym cesky pravny poriadok tento model vyslovne upravuje v podobe
zvereneckého fondu, francuzske pravo v podobe fiducie a nemecka ¢i raktska pravna Gprava vyuzivaji
Treuhand riesenia so zmluvne obmedzenym nakladanim s majetkom, slovensky pravny poriadok
ponechéva oddelenost’ majetku len v rovine povinnosti spravcu viest’ ho oddelene, nie v rovine pravneho
»vypreparovania“ majetku z majetkovych suborov t€astnikov tohto pravneho vztahu. Prave absencia
tohto prvku — oddeleného majetku bez subjektivity — predstavuje kl'ai¢ovi prekazku pre systematické
zavedenie trust-like institGtu do slovenského prava.l” Slovenské pravo sice pozna dualizmus medzi
vlastnikom a drzitel'om, nie vSak trojstranny vzt'ah zakladatel’ — spravca — beneficient. V désledku toho
nie je mozné v slovenskom prostredi efektivne vytvorit’ i¢elovo viazany majetok, ktory by bol pravne
oddeleny od zakladatel'a, no zaroven by nebol majetkom spravcu.

Tento deficit md vyznamné doésledky nielen v oblasti sikromného prava, ale aj v insolven¢nom
kontexte, ked’ absencia takéhoto mechanizmu stazuje flexibilné rieSenie situacii hroziaceho upadku,
resp. Upadku.

Na rozdiel od zvereneckého fondu, ktory umoziuje jasne vymedzit’ ticel, subjekty a spdsob spravy
oddeleného majetku, slovensky systém sa spolieha na zmluvnu autondémiu a ¢iastocné institaty. To vedie
k vzniku situacii, ktoré mozu spdsobit’ pravnu neistotu, a to najmé pokial’ ide o otazky vlastnictva,
zodpovednosti spravcu, nakladania s vynosmi, ochrany beneficientov a pod. Spolo¢né znaky spravy
cudzieho majetku v slovenskom prave tak vytvaraji zaklad pre fiduciarny model, chyba vsak
rozhodujuci prvok — pravne konstituovana oddelend majetkova podstata, ktord je nevyhnutnou
podmienkou trust-like institatov.

Pre analyzu uplatnitelnosti zvereneckého fondu v slovenskom prostredi je vSak nevyhnutné
vyhodnotit’ aj situdciu v inych eurdpskych pravnych poriadkoch.

2. TRUST A ZVERENECKY FOND V EUROPSKOM KONTEXTE

Otézka spravy cudzieho majetku, a najma jej roz8irenej podoby — oddelenej majetkovej podstaty bez
pravnej subjektivity — je v europskom pravnom priestore rieSend roznorodo. Pravne poriadky ¢lenskych
statov EU sa ligia v pristupe k trust-like instittom, ktoré st vysledkom snahy o prispdsobenie tradiénych
kontinentalnych systémov anglosaskému modelu trustu. Tento vyvoj je motivovany predovsetkym
potrebou pravnej flexibility, ochrany majetku a efektivnej spravy v komplexnych ekonomickych a
insolvenénych situaciéch.

Anglosasky trust predstavuje zakladny koncept, ktory umoznuje zakladatel'ovi (settlor) previest
majetok na spravcu (trustee), pri¢om spravca spravuje tento majetok v prospech beneficientov alebo na
dosiahnutie ur¢itého tcelu. Podstatou trustu je vznik dualizmu pravnych vztahov k majetku: spravca
nadobuda pravny titul (legal ownership), zatial' ¢o beneficient ziskava ekonomické pravo k majetku
(equitable ownership). Tym vznika oddelend majetkova podstata, ktora nie je stiéastou majetku ani
zakladatel’a, ani spravcu, ani beneficienta. Tato konstrukcia umoziuje vysok mieru flexibility — trust
moze byt vytvoreny za Gcelom ochrany rodinného majetku, kolektivneho investovania, zabezpecenia
zavizkov, rovnako tak moze sluzit’ aj na zachovanie hodnoty podniku v obdobi ekonomickej nestability

16 Porov. ZHANG, C. Re-exploring the nature of dual ownership in English trusts: a Scottish law perspective [online]. In
Trusts & Trustees, 2023, ro¢. 29, ¢. 1, s. 62-78. Dostupné na internete: https://doi.org/10.1093/tandt/ttac113 [cit. 2025-10-
30].

17 HUSAR, J. — CSACH, K. Narodné sprava za Slovensku republiku. In TICHY, L. - RONOVSKA, K. — KOCI, M. (eds.)
Trust a srovnatelné instituty v Evropé. Praha: Centrum pravni komparatistiky Pravnické fakulty Univezity Karlovy v Praze,
S. 68.
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podnikatel'a a pod. Anglosaské pravo pozna viacero typov trustov (discretionary, fixed, charitable),
pri¢om vSetky zdielaju princip fiduciarnej zodpovednosti spravcu a transparentnej spravy majetku.®

Ceska republika bola prvym stredoeurépskym statom, ktory trust-like institat systematicky zakotvila
do svojho pravneho poriadku. Zverenecky fond bol zavedeny zakonom ¢. 89/2012 Sb. Obcansky
zakonnik v zneni neskor$ich predpisov. Zverenecky fond nema pravnu subjektivitu, ale je samostatnou
majetkovou podstatou oddelenou od majetku zakladatel'a, spravcu a aj beneficientov, pricom spravca
ma vo vztahu k spravovanému majetku fiduciarne povinnosti, najmi zodpovednost’ za spravovany
majetok. Vznik fondu je podmieneny pisomnym vyhlasenim zakladatel'a. Postavenie spravcu je
zalozené na fiduciarnej povinnosti konat' s odbornou starostlivostou a v stilade s u¢elom fondu. Na
zabezpecenie transparentnosti sa zverenecké fondy zapisuji do verejného registra zvereneckych fondov
vedeného Ministerstvom spravodlivosti CR. Z praktického hladiska zverenecky fond umoZituje
efektivne oddelenie majetku podnikatela a jeho vyuzitie na Specificky ucel — napriklad na spravu
rodinného a investi¢éného majetku, ochranu aktiv pred rizikami podnikania, ale aj ako nastroj stabilizacie
majetku v situaciach ekonomickej neistoty podniku, napriklad pri rodinnych holdingoch, kde jeho
ucelom bolo zabranit’ rozpredaniu kl'aicovych aktiv po€as rokovani s veritel'mi, pricom podnik mohol
nad’alej vyuzivat majetok prostrednictvom zmluvy o uzivani alebo najme a pod.*®

Francuzsko prijalo institat fiducie v roku 2007, ktory doplnil ustanovenia Code civil. Fiducia je
definovana ako pravny vzt'ah, v ramci ktorého jedna alebo viac 0osob (constituants) prevadza majetok,
prava alebo zaruky na inu osobu — spravcu (fiduciaire), ktora ich spravuje pre urity Gcel v prospech
jedného alebo viacerych beneficientov. Fiducia ma zmluvny charakter, ¢im sa odliSuje od trustu, ktory
moéze vzniknat aj jednostrannym ukonom. Jej zdkladom je oddelenie majetku fiducie od majetku
spravcu a od majetku zakladatel'a.?® Rovnako tak fiducia moze mat vyznam aj v reorganizaénych
procesoch, kedy podnikatel’ méze previest’ majetok do fiducie, ktora ho spravuje v prospech veritel'ov,
zatial’ ¢o dlznik si zachovava jeho funkéné vyuzivanie pre pokracovanie ¢innosti podniku. Franctzska
doktrina tak opisuje fiduciu ako mechanizmus siibeznej ochrany veritel'ov a zachovania hodnoty aktiv
podniku.?

V Nemecku a Raktsku existuje tzv. Treuhand, ktory predstavuje zmluvny fiduciarny vztah zalozeny
na dévere medzi zveritel'om (Treugeber) a spradvcom (Treuhander). Hoci nejde o osobitni majetkova
podstatu v pravnom zmysle, pravo uznava urcité oddelenie majetku prostrednictvom povinnosti spravcu
nakladat’ s vecou len v sulade s G¢elom Treuhandu. Tento model je flexibilny, ale jeho Gc¢innost’ zavisi
od zmluvnej presnosti a dovery medzi stranami.?

Délezity impulz pre rozvoj trust-like institGtov v Eurdpe priniesla Haagska dohoda o prave
rozhodnom pre trusty a o ich uznavani (1985). Hoci Slovenska republika nie je jej zmluvnou stranou,
Dohoda vytvara medzinarodnopravne ramce pre uznavanie zahrani¢nych trustov a podporuje
kompatibilitu medzi common law a civil law systémami.?

Okrem toho mozno vnimat’ ur¢ity tlak zo strany komunitarnej legislativy smerom k vacsej flexibilite
majetkovych reZimov a ochrane majetku pred upadkom. Smernica o reStrukturalizacii a insolvencii
neustanovuje konkrétny majetkovy institat, av§ak vyzaduje, aby ¢lenské §taty umoznili ochranu aktiv a
pokracovanie podnikatel'skej ¢innosti pri hroziacom alebo prebiehajucom Upadku — ¢o je funkéne
obdobny ciel’, aky sleduje trust alebo zverenecky fond.

18 ZHANG, C. Re-exploring the nature of dual ownership in English trusts: a Scottish law perspective [online]. In Trusts &
Trustees, 2023, roc. 29, ¢. 1, s. 62-65. Dostupné na internete: https://doi.org/10.1093/tandt/ttac113 [cit. 2025-10-30].

19 JOSKOVA, L. — PESNA, L. Spréva ciziho majetku. Praha: Wolters Kluwer, 2017, s. 109-110.

20 BARRIERE, F. Francouzska zkuSenost se svéfenstvim. In TICHY, L. — RONOVSKA, K. — KOCI, M. (eds.) Trust
a srovnatelné instituty v Evropé. Praha: Centrum pravni komparatistiky Pravnické fakulty Univezity Karlovy v Praze, s.
81-90.

2 BARRIERE, F. La fiducie-sireté en droit francais. In McGill Law Journal, ro¢. 53, 2013, ¢&. 4, s. 870-904. Dostupné na
internete: https://doi.org/10.7202/1019048ar [cit. 2025-10-30].

2 KULMS, R.: Némecko mezi trustem a treuhandem. In TICHY, L. — RONOVSKA, K. — KOCI, M. (eds.) Trust
a srovnatelné instituty v Evropé. Praha: Centrum pravni komparatistiky Pravnické fakulty Univezity Karlovy v Praze, s. 9.

8 CSACH, K. — SISAK, L. Svéfensky (zverenecky) fond podla deského prava a jeho ucinky na Slovensku. In Sikromné
pravo, 2022, ro¢. 8, &. 6, s. 203-204.
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Vsetky vysSSie popisané modely potvrdzuju, ze oddelenie majetku od osoby vlastnika mozno
dosiahnut’ viacerymi pradvnymi inStititmi naprie¢ jednotlivymi pravnymi poriadkami, pricom
spolocnym znakom je fiduciarna povaha spravy a transparentna zodpovednost’ spravcu. Z hl'adiska
moznej aplikacie v slovenskom prostredi st transponovatel'né najmé nasledujuce znaky: vytvorenie
oddelenej majetkovej podstaty bez pravnej subjektivity, jasné vymedzenie vztahu zakladatel’ — spravca
— beneficient, registracia fondu a verejna kontrola, vylucenie majetku fondu z konkurznej podstaty
spravcu, ako aj vyuzitie fondu ako stabilizaéného mechanizmu pri reorganizacii podnikatela.

Z porovnania vyplyva, ze trust-like institity st v europskom prostredi vyuziteI'né aj pri reorganizacii.
Vo Franclzsku je fiducie-sireté etablovanym nastrojom konsolidacie zavizkov. V Ceskej republike sa
zverenecky fond vyuziva ako nastroj stabilizacie majetku v holdingovych a rodinnych Struktarach v case
ekonomickej krizy. Nemecky Treuhand sluzi najmd na uéel vytvorenia reorganizacnych
zabezpecovacich fondov. To je vychodiskom pre uvahy o jeho adaptacii aj v slovenskom pravnom
prostredi.

3. REORGANIZACIA PODNIKATEI’A V SLOVENSKOM PRAVE

Ako uz bolo naznacené, reorganizaciu podnikatela je v sti¢asnosti mozné docielit’ neformalnymi,
ako aj formalnymi postupmi. Medzi neformalne postupy je mozné zaradit’ r6zne postupy podnikatela,
ktoré smeruju k ozdraveniu jeho hospodarskej a ekonomickej situacie s cielom udrzania
zivotaschopného podniku. Medzi formalne postupy je mozné jednoznacne zaradit’ restrukturalizaciu ako
insolvenéné konanie podl’a Zakona o konkurze a restrukturalizacii, ako aj preventivne reStrukturalizacné
konanie podla Zakona o rieSeni hroziaceho upadku. Cielom reStrukturalizacie je zachovanie
podnikatel’'skej ¢innosti dlznika, stabilizacia zamestnanosti a vysSia miera uspokojenia veritel'ov nez
v pripade konkurzu.? Ide teda o pravny ramec umozhujuci ozdravenie podnikatel'a prostrednictvom
restrukturaliza¢ného planu, ktory sa opiera o princip going concern value a zachovanie hodnoty podniku
ako zivého celku.

Zakon ¢. 111/2022 Z. z. o rieSeni hroziaceho upadku, uc¢inny od 17. jula 2022, predstavuje
preventivnu  nadstavbu  tradinej reStrukturalizacie. Implementuje poziadavky  Smernice
0 restrukturalizicii a insolvencii. Samotna Smernica o reStrukturalizacii a insolvencii vnima preventiviu
reStrukturalizaciu ako pravny néstroj, ktory ma zabezpecit’ predidenie ipadku obchodnych spolocnosti,
ktoré sa sice dostali do finanénych t'azkosti, av§ak maja potencial Zivotaschopnosti.”> Tymto spdsobom
slovenské pravo rozsirilo spektrum foriem rieSenia hroziaceho upadku a umoznilo podnikatelovi
zasiahnut’ e$te pred vznikom upadku podl'a Zdkona o konkurze a restrukturalizacii.

Cielom oboch pravnych uprav je teda zachovanie ekonomicky zivotaschopného podniku
a zabranenie jeho spenazeniu v konkurze prostrednictvom néstrojov restrukturalizacie ¢i preventivne;j
reStrukturalizacie. V tomto kontexte zohrava kl'icovi tllohu ochrana a stabilizacia majetku dlznika.

V priebehu restrukturalizacného konania podla ZKR je majetok dlznika chraneny viacerymi
pravnymi mechanizmami ako napr. ustanovenim § 114 ZKR, ktoré zakotvuje tzv. moratérium, ktoré
bréani veritelom v individualnych vymahacich tikonoch (nemozno za¢at’ konanie o vykon rozhodnutia
alebo exekucné konanie na majetok patriaci dlznikovi; uz zacaté konania o vykon rozhodnutia alebo
exekuéné konania sa prerusuju, ako ani nemozno zacat’ ani pokracovat’ vo vykone zabezpecovacieho
prava na majetok patriaci dlznikovi), ¢im sa vytvdra priestor na pripravu a schvalenie
reStrukturalizaéného planu.?

Podobne zakon ¢. 111/2022 Z. z. o rieSeni hroziaceho Upadku pracuje s mechanizmom docasnej
ochrany podnikatel'a, poCas ktorej sa pozastavujil exeku¢né konania, vykony zaloznych prav a d’alsie
ukony ohrozujice majetok dlznika. Cielom docasnej ochrany je umoznit’ dlznikovi néleZzite pokracovat’

24 PHURICA, M. Zdkon o konkurze a restrukturalizacii. 4. vydanie. Praha: C. H. Beck, 2021, s. 888.

% HAVEL, B. — ZITNANSKA, L. Hranice vyuzitelnosti preventivni restrukturalizace a insolvency governance — &esky
a slovensky pohled. In Pravni rozhledy, 2022, ro¢. 30, &. 1, s. 1.

2% PHURICA, M. Zdkon o konkurze a restrukturalizacii. 4. vydanie. Praha: C. H. Beck, 2021, s. 918-920.
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v podnikatel'skej Cinnosti, zachovat’ si dobré vztahy s dlhodobymi zmluvnymi partnermi, predist
poskodeniu dobrej povesti, pricom v kone¢nom dosledku vznika takto priestor pre vytvorenie prostredia
pre rokovania s veritelmi o ozdravnom plane.?

V oboch konaniach vSak plati, Ze majetok dlznika zostava stucast’ou jeho majetkovej podstaty, pricom
pravne Ukony smerujlce k jeho ochrane alebo oddeleniu (hapr. prevod v prospech tretej osoby a pod.)
podliehaju prisnemu rezimu preskumania z hl'adiska odporovatelnosti pravnych ukonov a spravidla
podlieha aj suhlasu spravcu ustanoveného v insolvenénom konani. Moratdrium teda poskytuje len
procesnu ochranu (zakaz vedenia exekuéného konania, zékaz vykonu zalozného prava a pod.). Majetok
vSak ostava v majetkovej podstate dlznika a dlznik s nim d’alej naklada (aj ked’ s ur¢itymi zdkonnymi
obmedzeniami). Naproti tomu zverenecky fond by predstavoval materialne oddelenie majetku — majetok
by bol vyhaty z dosahu dlznika aj jednotlivych veritelov a spravovany nezavislou osobou na tucel
reorganizacie (a to najma v pripade neformalnych reorganizaénych procesov). Ide teda o rozdiel medzi
docasnou procesnou ochranou a trvalejSou stabilizacnou spravou majetku. Kym moratérium chrani len
pred individualnym uplatiiovanim prav (procesna ochrana), zverenecky fond vytvara stabiliza¢nu
Strukttru, ktora chrani majetok aj pred vnutornym rizikom znehodnotenia, predatorskym spravanim
veritel'ov alebo tunelovanim zo strany samotného dlznika. Prave tu sa otvara priestor pre tivahu, ¢i by
bolo mozné vytvorit pravny mechanizmus, ktory by umoznil oddelenie Casti majetku v prospech
reorganizacie bez rizika zneuzitia — napriklad prostrednictvom zvereneckého fondu.

V ramci restrukturalizaéného procesu zohrava kl'a¢ovl tilohu spraveca. Spolo¢nym znakom tpravy
podla Zakona o konkurze a restrukturalizacii, ako aj Zakona o rieSeni hroziaceho Upadku je fakt, ze
spravca vykonava dohl'ad nad ¢innost'ou dlznika. Jeho postavenie sa vo viacerych aspektoch podoba
postaveniu fiduciarneho spravcu v ramci trust-like instititov — kona v prospech veritel'ov a v stlade s
i¢elom konania, pri¢om ma zadkonom stanovené povinnosti odbornosti a lojality.?®

Napriek tomu spravca nie je spravcom cudzieho majetku v civilnopravnom zmysle, pretoze
s majetkom dlZznika nenaklada na zaklade zverenia dlznikom, ale z moci zverenej mu zakonom a sudom,
ktorych ho ustanovi do funkcie sprdvcu v ramci insolvenéného konania. Z pohladu systematiky
sukromného prava ide o institut verejnopravneho dohl'adu, nie zmluvného fiduciarneho vztahu. To
podciarkuje rozdiel medzi reStrukturalizaénym spravcom a potencidlnym spravcom zvereneckého
fondu, ktory by konal na zaklade sikromnopravneho zverenia majetku.

Zaujimava je vSak funkéna paralela: restrukturalizaény spravca, ako aj spravca zvereneckého fondu
plnia podobni ochrannii a stabilizaéni Ulohu, ktora smeruje k zachovaniu hodnoty majetku
a uspokojeniu opravnenych zaujmov beneficientov ¢i veritelov.

Jednym z najcitlivejSich problémov v praxi je otazka, ako ochranit’ majetok podnikatel’a pocas
procesu reorganizacie pred znehodnotenim, Unikom alebo predatorskymi zasahmi veritel'ov
spoc¢ivajucimi v tzv. tunelovani podniku podnikatel’a, resp. inymi zasahmi, ktorych cielom je zhorsit
moznost’ uspokojenia pohladavok urcitej skupiny veritel'ov a sti€asne zlepsSit’ moznost’ uspokojenia
pohladavok inej skupiny veritel'ov. Tradi¢né nastroje — exeku¢né moratérium, zakaz vykonu zalozného
prava ¢i dohl'ad spravcu — su sice u€inné, ale casovo obmedzené a formalne naroc¢né.

V tomto kontexte je mozné konStatovat’, Ze ak by slovenska legislativa poznala institit zvereneckého
fondu, resp. obdobny pravny institut, mohol by tento plnit’ funkciu ochranného rdmca majetku subjektu
podstupujticeho proces reorganizacie. Teoreticky by bolo mozné, aby podnikatel — po zvereni Casti
majetku do fondu — umoznil jeho spravu nezavislou osobou (spravcom fondu), ktora by konala v
prospech ako dlznika aj jeho veritel'ov. Takto oddeleny majetok by nebol stcast’ou konkurznej podstaty
podnikatel’a ani majetku spravcu fondu, mohol by byt predmetom transparentného dohl'adu veritel'ov a
sudu, umoznil by stabilizovat prevadzku pocas reorganizacie (napr. financovanie prevadzky,

27 HRABANKOVA, K. Verejna preventivna restrukturalizicia ako sana&ny proces podnikatela v komparacii s Seskou

pravnou Upravou [online]. In STUDIA IURIDICA Cassoviensia, 2024, ro¢. 12, &. 2, s. 54. Dostupné na internete:
http://sic.pravo.upjs.sk/ecasopis/122024-2/04_Hrabankova.pdf [cit. 2025-10-30].
2% LEDERER, V. Fiducie a svéfensky fond. Praha: Wolters Kluwer, 2021, s. 177-178.
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zachovanie vyrobnych aktiv) a poskytoval by pravny zaklad pre efektivnu ochranu majetku pred
exeku¢nymi zasahmi.?®

Takyto model by bol v stilade s ciel'mi Smernice o restrukturalizacii a insolvencii, ktora vyzaduje,
aby clenské Staty vytvorili pravne ramce umoznujuce zachovanie hodnoty podniku poc¢as preventivnej
reStrukturalizacie.®® Zavedenie zvereneckého fondu by preto mohlo predstavovat stikromnopravnu
inovaciu v prospech insolvenéného systému, ktora by doplnila existujuce verejnopravne nastroje.

Slovensky systém reorganizacie je sice funkény, no jeho uspesnost’ zavisi od schopnosti ochranit’ a
efektivne spravovat’ majetok podnikatel’a pocas ozdravného procesu. Sicasna pravna uprava poskytuje
ramec pre procesnu ochranu, nie vSak pre materidlne oddelenie majetku. Z komparativneho pohl'adu by
preto bolo vhodné uvazovat’ o zavedeni civilnopravneho instititu oddelenej majetkovej podstaty, ktory
by umoznil efektivnejSiu a transparentnejs$iu spravu majetku pocas reorganizécie.

4. ZVERENECKY FOND AKO POTENCIALNY NASTROJ OCHRANY MAJETKU
PODNIKATELA

Zverenecky fond ako oddelend majetkova podstata bez pravnej subjektivity predstavuje institut,
ktory by mohol v slovenskom pravnom prostredi plnit’ funkciu nastroja stabilizacie a ochrany majetku
pocas procesu reorganizacie podnikatela. Jeho podstata spociva v tom, ze zakladatel (typicky
podnikatel'sky subjekt alebo obchodna spolo¢nost’) vycleni ¢ast’ svojho majetku zo svojho vlastnictva
a zveri ju do spravy tretej osobe — spravcovi, ktory ju spravuje v prospech uréenych beneficientov alebo
na konkrétny i¢el (napr. zachovanie prevadzky podniku, uspokojenie veritelov).3! V tomto kontexte je
potrebné rozliSovat’ osobu spravcu ustanoveného sudom v insolven¢nom konani a zvereneckym
spravcom. Zvereneckym spravcom by v tomto pripade nemusela byt’ len osoba zapisana v Zozname
spravcov vedenom Ministerstvom spravodlivosti SR, ale akakol'vek odborne sposobila osoba, ktora by
sa venovala vylu¢ne sprave majetku vycleneného do zvereneckého fondu, pricom by bol odbremeneny
od velkého mnozstva inych zakonnych povinnosti, ktoré mé sprdvca ustanoveny v insolvenénom
konani.

V kontexte reorganizacie by zverenecky fond mohol predstavovat’ most medzi sutkromnopravnym a
insolven¢nym rieSenim. Na jednej strane by ilo o institt zaloZeny na autonémii vole (zmluvné zverenie
majetku), no na druhej strane by slizil na naplnenie ochrany majetku a udrzania ekonomickej hodnoty
podniku. Rovnako tak imanentny vyznam je mozné identifikovat’ najmd vo vztahu k neformalnym
reorganizacnym procesom, ktoré vykondva samostatne podnikatel’ s cielom sanovat’ svoju nepriaznivi
ekonomicku situaciu pred aplikaciou formalnych postupov. Uelom zverenia majetku do zvereneckého
fondu by bolo zachovanie tzv. jadra podniku (core assets), teda tych zloziek majetku, ktoré su
nevyhnutné na kontinuitu prevadzky a tvorbu pridanej hodnoty. Ide o princip, ktory je opakovane
zdoraziiovany ako rozhodujuici pre uspeSny priebeh reStrukturalizicie, ato scielom zachovania
podstatnej ¢asti podniku.

Podnikatel’ by v takomto pripade mohol zriadit' zverenecky fond, do ktorého by zveril majetok
nevyhnutny na zachovanie zakladnej prevadzky (napr. vyrobnu halu, know-how, ochranné zndmky).
Tento majetok by bol oddeleny od jeho ostatného majetku a nemohol by byt predmetom individualneho
vymahania pocas reorganizaéného procesu, a to ¢i uz formalneho alebo neformalneho. Vzhl'adom na
povahu zasahu do majetkovej podstaty dlZznika by jeho zriadenie malo byt podmienené bud’ suhlasom

2 SCHWARCZ, L. S. Commercial Trusts as Business Organizations: An Invitation to Comparatists [online]. In Duke Journal
of Comparative & International Law, 2003, ro¢. 13, Special Isue, s. 333-335. Dostupné na internete:
https://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=1147&context=djcil [cit. 2025-10-30].

HRABANKOVA, K. Verejna preventivna restrukturalizicia ako sanatny proces podnikatela v komparécii s Eeskou
pravnou Upravou [online]. In STUDIA IURIDICA Cassoviensia, 2024, ro¢. 12, ¢. 2, s. 62. Dostupné na internete:
http://sic.pravo.upjs.sk/ecasopis/122024-2/04_Hrabankova.pdf [cit. 2025-10-30].

KATKOVCIN, M. Perspectives of use of a trust fund as a form of investment under legal and economic conditions of the
financial market in the Slovak Republic [online]. In Bratislava law review, 2018, ro¢. 2, ¢. 2, s. 146-147. Dostupné na
internete: https://blr.flaw.uniba.sk/index.php/BLR/article/view/111 [cit. 2025-10-30].
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vacSiny zabezpecenych, ako aj nezabezpeCenych veritelov, alebo schvdlenim sidom v ramci
reStrukturalizacného konania, obdobne ako sa vyzaduje sthlas veritelov pri schvalovani
reStrukturalizacného planu. Spravca fondu by ho spravoval vylucne v prospech veritel'ov a na ucely
naplnenia reorganizacie ako sana¢ného procesu, pocas ktorého ddjde k ozdraveniu podnikatela
Z ekonomického hl'adiska.

Rovnako tak by zverenecky fond mohol plnit’ funkciu zabezpecovacieho mechanizmu, ked by
podnikatel’ don zveril Cast majetku ako garanciu plnenia zavidzkov pre veritelov pocas procesu
reorganizacie. Veritelia by sa tak stali beneficientmi fondu, ¢im by sa posilnila ich dovera a zvysila
pravdepodobnost’ Uispesnej reorganizacie podnikatel’a.

Je potrebné zdoraznit, Ze podnikatel’ by sice vo vztahu k majetku vyclenenému do zvereneckého
fondu stratil vlastnicke pravo, avsak analogicky k francuzskej fiducie-sdreté, by si dlznik zachoval pravo
majetok uzivat’ a vyuzivat’ pre prevadzku podniku. Titulom uzivania tohto majetku by bola odplatna
alebo bezodplatna zmluva na zaklade ktorej by dlZznik ziskal uzivacie pravo k majetku vy¢lenenému do
zvereneckého fondu. Z povahy veci je vSak logické, aby iSlo o odplatni zmluvu, ateda aby aj
zverenecky fond ziskaval financné prostriedky z uzivania tohto majetku, ¢im by v kone¢nom désledku
dochadzalo k zachovaniu hodnoty majetku v zvereneckom fonde a aj zvySovania tejto hodnoty. Takto
ziskané finan¢né prostriedky mézu byt’ pouzité jednak na spravu majetku vycleneného do zvereneckého
fondu, ale aj na uspokojovanie pohl'addvok veritelov dlznika. Zverenecky fond by tak, teoreticky,
neviedol k preruseniu Cinnosti dlznika, ale naopak by umoznil jej pokraCovanie pri su¢asnom posilneni
transparentnosti a dovery veritel'ov.

Trvanie existencie zvereneckého fondu by malo byt ¢asovo obmedzené na dobu trvania
reorganizacného procesu, pripadne na obdobie kontrolovaného uspokojovania zavizkov podla
reStrukuralizacného planu, aby zverenie majetku nesluzilo na trvala izolaciu majetku pred veritel'mi.
Sprava fondu by bola zverend nezavislému odbornému spravcovi, ktory by nebol totozny
s reStrukturalizatnym spravcom ustanovenym sudom, ked’ze reStrukturalizacny spravca vykonava
dohl'ad nad dlznikom na zadklade verejnopravneho splnomocnenia, zatial’ ¢o spravca fondu kona na
zaklade fiducidrneho zverenia a zodpoveda za materialnu ochranu a uchovanie hodnoty vycleneného
majetku. Na druhej strane je mozné v tomto kontexte uvazovat’ aj nad $ir§Sim potencialnym vyuZzivanim
zvereneckych fondov nielen v kontexte insolven¢ného prava, ale aj riadenia a sprdvy obchodnych
spolo¢nosti, ako aj obchodnych zavizkovych vztahov, kedy by existencia a doba trvania zvereneckého
fondu nebola determinovana len na priebeh reorganizacie, resp. restrukturalizacie.

Sucasne je potrebné opédtovne zdoraznit, Zze presun jadrovych aktiv podnikatela do zvereneckého
fondu preto nevylucuje d’alSie pokratovanie podnikatel'skej ¢innosti dlznika, pokial’ fond poskytne
dlznikovi pravo uzivania majetku na zaklade stkromnopravneho titulu, priCom spravca fondu
kontroluje, aby nakladanie s majetkom sledovalo ucel reorganizacie a zachovanie prevadzkovej
kontinuity.

Ako uZ bolo uvedené, Smernica o reStrukturalizcii a insolvencii vyzaduje, aby ¢lenské Staty
podporovali véasné reStrukturalizacie a ochranu aktiv podnikatel'a. Zavedenie zvereneckého fondu do
pravneho poriadku Slovenskej republiky by v kone¢nom désledku bolo plne v stilade s touto eurdpskou
legislativou, pretoze by umoznilo vytvorit' mechanizmus predbezného zabezpecenia majetku, posilnit’
doveru veritel'ov v reorganiza¢ny proces. Zaroven by zverenecky fond umoznil flexibilnt spravu aktiv
mimo rigidného sudneho rezimu. Zverenecky fond by tak mohol byt’ chapany ako ,,preventivny nastroj
pred upadkom®, ktory dopiia sii¢asny ramec preventivnej restrukturalizicie o sikromnopravny element.

Zakladnou prekazkou uplatnenia zvereneckého fondu v slovenskom pravnom poriadku je absencia
vyslovnej pravnej tipravy. Slovensky pravny systém nepozna institit oddelenej majetkovej podstaty bez
pravnej subjektivity, ktora by mohla existovat’ nezavisle od zakladatel'a a spravcu. Bez explicitného
zakonného zakladu by zverenecky fond zalozeny na sukromnopravnej dohode mohol byt povazovany
za neplatny pravny tkon pre neurcitost’ alebo pre rozpor s kogentnymi ustanoveniami Obcianskeho
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zékonnika.®> Takato neexistencia legislativneho rdmca brani nielen aplikaCnej praxi, ale aj
experimentalnym rieSeniam — na rozdiel od Ceskej republiky, kde uz samotna rekodifikacia
Obcianskeho zakonnika v roku 2012 vytvorila Siroky priestor pre vyuZzivanie zvereneckych fondov
v rozliénych pravnych odvetviach.®

V kone¢nom doésledku, pri aplikacii instititu v ramci formalnych restrukturalizacnych procesov, by
bolo potrebné jednoznaéne vymedzit vzajomny vztah medzi spravcom zvereneckého fondu
a reStrukturalizacnym spravcom ustanovenym sudom. Obaja by totiz plnili fiduciarnu funkciu
V prospech veritelov, ale s odliSnym pravnym zdkladom. Absencia koordindcie by mohla viest’ ku
konfliktom kompetencii (napr. kto rozhoduje o nakladani s majetkom v tej-ktorej situacii a pod.).

Implementacia zvereneckych fondov do slovenského pravneho poriadku by si tiez vyzadovala
zavedenie mechanizmov na predchadzanie zneuzivaniu zvereneckych fondov na zakryvanie skuto¢ného
vlastnictva, vyvadzanie majetku z obchodnych spolo€nosti, ¢i na obchadzanie dailovej povinnosti alebo
akékol'vek nekalé, resp. protipravne konanie.

ZAVER

Zverenecky fond ako institat oddelenej majetkovej podstaty bez pravnej subjektivity predstavuje
koncept, ktory by mohol vyznamne obohatit’ slovensky pravny poriadok, najméd v kontexte spravy
cudzieho majetku, ¢im by dokazal ovplyvnit’ Siroké spektrum pravnych odvetvi, osobitne vo vzt'ahu
k sikromnému pravu. Analyza preukazala, ze slovenské pravo dlhodobo trpi fragmentarnost'ou pravne;j
upravy spravy cudzieho majetku a absenciou uceleného mechanizmu, ktory by umoznil efektivne
oddelenie majetku od osoby vlastnika a jeho zverenie tretej osobe na uéelovu spravu.

Z komparativneho hl'adiska mozno konstatovat, Ze kontinentalne pravne systémy (najmi Ceské,
francuzske, rakiske a nemecké pravo) dokazali GspeSne implementovat’ trust-like institaty, ktoré
zachovavaju principy civilného prava, no zaroven vyuzivaju flexibilitu anglosaského trustu. Tieto
inStitaty — ¢i uz ide o éesky zverenecky fond, francuzsku fiduciu alebo nemecky Treuhand — potvrdzuju,
7e oddelenie majetku bez vzniku novej pravnickej osoby je pravne i ekonomicky realizovatelné
a prakticky vyuzitel'né aj v eurépskom prostredi.

Z pohladu slovenského insolvenéného prava je ochrana majetku podnikatela pocas procesu
reorganizacie jednou z kl'a¢ovych podmienok uspe$ného ozdravenia. Sucasny pravny ramec — ¢i uz
podl'a Zakona o konkurze a restrukturalizacii alebo Zakona o rieSeni hroziaceho upadku — poskytuje
procesné nastroje (moratérium, sudny dohl'ad, restrukturaliza¢ny plan), no chyba mu materialny institat
ucelovej spravy majetku, ktory by umoznil dlhodobo a transparentne chranit’ hodnotu aktiv pocas
ozdravného procesu.

Na zaklade komparativnej a funkénej analyzy mozno uzavriet, ze zverenecky fond by mohol tito
medzeru vyplnit’. Jeho vyuzitie by bolo mozné v troch rovinach: ochranna — oddelenie a zachovanie
klacovych aktiv potrebnych na prevadzku podniku; zabezpeCovacia — vytvorenie garanénej Struktary
pre veritel'ov v ramci reorganiza¢ného planu a prevadzkova — sprava finanénych zdrojov urcenych na
financovanie reorganizacie.

Takto koncipovana pravna uprava zvereneckého fondu by mohla posilnit’ doveru veritel'ov, zvysit
transparentnost’ reorganizacnych procesov a prispiet’ k zachovaniu hospodarskej hodnoty podniku.

De lege lata vsak zverenecky fond nie je v slovenskom pravnom prostredi aplikovatelny. Chyba mu
legislativne zakotvenie, definicia pravnej povahy, jasné vymedzenie vzt'ahu k insolvenénym konaniam,

3 Bliz&ie pozri napr. GYARFAS, J. § 39 [Neplatnost’ pravneho tikonu pre rozpor so zakonom alebo jeho obchédzanie alebo

pre rozpor s dobrymi mravmi]. In STEVCEK, M. — DULAK, A. — BAJANKOVA, J. — FECIK, M. — SEDLACKO, F. —
TOMASOVIC, M. a kol.: Obéiansky zdkonnik |. (§ 1 — 450) Komentar. 2. vydanie Praha: C. H. Beck, 2019, s. 275-304.

3 VITOUL, V. Svéfensky fond a jeho misto v &eském pravnim prostiedi [online]. In Dny prava 2012. Cast V. - Komplexni
reforma soukromého prdva. Brno: Masarykova univerzita, 2013, s. 1248. Dostupné na internete:
https://www.law.muni.cz/sborniky/dny_prava_2012/files/reforma/VitoulVlastimil.pdf [cit. 2025-10-30].
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ako aj mechanizmy transparentnosti a dohl'adu. Ak by bol zriadeny len na zaklade zmluvy, mohol by
byt vystaveny riziku neplatnosti a odporovatel'nosti, ¢im by stratil prdévnu funkciu ochrany majetku.

De lege ferenda preto mozno odporicat systematické zakotvenie zvereneckého fondu do
Obcianskeho zakonnika ako osobitnej formy spravy cudzieho majetku, ato obzvlast v sucasnom
obdobi, ked’ je v Slovenskej republike realizovana rekodifik&cia sukromného prava, ako aj zriadenie
s tym suvisiaceho verejného registra zvereneckych fondov a jasne definované pravidla dohladu,
prepojenie inStitutu s insolvenénym pravom, a Vv neposlednom rade aj zavedenie mechanizmov
transparentnosti a zodpovednosti spravcu.

Zverenecky fond tak mozno chépat’ ako most medzi civilnym a insolvenénym prdvom, medzi
autonémiou podnikatela a ochranou veritelov, medzi individudlnou iniciativou a kolektivnym
zaujmom. Ak bude legislativne spravne nastaveny, moze sa stat’ vyznamnym nastrojom predchddzania
Upadku, stabilizacie majetku a posilnenia pravnej kultdry podnikania v Slovenskej republike.
Domnievam sa, Ze zavedenie zvereneckého fondu by preto neznamenalo oslabenie veritel'ov, ale naopak
by posilnilo ich postavenie tym, ze by chranilo jadro podniku pred znehodnotenim a stcasne by
umoznilo kontrolované pokra¢ovanie podnikatel'skej ¢innosti dlznika.
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Zakon ¢. 7/2005 Z. z. o konkurze a restrukturalizacii v zneni neskorsich predpisov.

Zakon ¢. 89/2012 Sb. Obcansky zakonik v zneni neskorSich predpisov.
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Smart contracts and the Data ACT?2

Smart kontrakty a akt o udajoch

Abstract

The paper examines the evolution from electronic to blockchain-based smart contracts and their
recognition under the EU Data Act. Smart contracts automate agreement execution through code,
enhancing efficiency but raising legal issues of consent, capacity, and enforceability. The Data Act
defines smart contracts as computer programs for automated execution and imposes safeguards such
as robustness, auditability, and safe termination. Although it is not a comprehensive regulation, it
integrates smart contracts into EU law and ensures their compliance with consumer protection and
contract principles. Smart contracts thus complement, rather than replace, traditional contract law.
Keywords: Smart contracts; Blockchain; Data Act; Contract law; Self-executing agreements.

Abstrakt

Clanok skiima vyvoj od elektronickych k blockchainovym smart kontraktom a ich uznanie podla
nariadenia EU o datach (EU Data Act). Smart kontrakty automatizuji plnenie dohdd prostrednictvom
kodu, ¢im zvysuju efektivnost, no zaroven vyvolavaju pravne otazky tykajuce sa suhlasu, sposobilosti a
vymahatelnosti. Data Act definuje smart kontrakty ako pocitacové programy na automatizované
vykonavanie a uklada povinnosti, ako su robustnost, auditovatelnost a bezpec¢né ukoncenie. Hoci nejde
o komplexmi reguldciu, integruje smart kontrakty do prava EU a zabezpecuje ich silad s ochranou
spotrebitela a zdkladnymi zdasadami zmluvného prava. Smart kontrakty tak dopliajii, a nie nahradzaj,
tradicné zmluvné pravo.

Klucové slova: Smart kontrakty,; blockchain, Data Act; zmluvné pravo; samovykonatelné dohody.

JEL Classification: K290

INTRODUCTION

What is a contract and how it is concluded has been a concept in development. Oral, written, tacit —
from a formal performance in Roman times to cryptography. It is safe to assume that what humanity
considers to be a binding agreement and how a common consensus has been reached has been evolving
with the advancement of technology.

For centuries it has been assumed that enforceable agreements require the backing of the legal
system. Thomas Hobbes has concluded that “bonds of words are too weak to bridle men’s ambition,
avarice, anger, and other passions, without the fear of some coercive power.... But in a civill estate,
where there is a Power set up to constrain those that would otherwise violate their faith, that feare is no

1 JUDr. Martin Friedrich is a graduate of the Faculty of Law at Pavol Jozef Saférik University in Kosice. Since 2013, he has
been practicing as an attorney in KoSice. He is a member of the Slovak Bar Association’s Working Group for the
Digitalization of Legal Practice and serves on the Slovak Bar Association’s Appellate Disciplinary Commission. He also
works as an external advisor to the Constitutional Court of the Slovak Republic and as an internal PhD candidate at the
Department of Commercial and Economic Law, Faculty of Law, Pavol Jozef Safarik University in Kogice.

2 The paper was created as part of the research grant projects: Analysis of liability for Internet torts with machine learning
methods VV-MVP-24-0038 and Dgital Balance — Moderation of Illegal Content and Dispute Resolution on Digital
Platforms APVV-24-0171
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more reasonable; and for that cause, hewhich by the Covenant is to perform first, is obliged so to do.”*.

Therefore, if society is to perform its basic functions binding agreements require a system to ensure that
counterparties can trust one another. In this system there is no room for private enforcement because it
is inherently inconsistent with justice — the only rule is the rule of the stronger.*

However, the advancement of blockchain technology that has been accompanied with the so called
“smart contracts” have the potential to evolve the idea how a contract is concluded and enforced.
According to Savelyev “[s/mart contracts don’t [need] a legal system to exist: they may operate without
any overarching legal framework. De facto, they represent a technological alternative to the whole legal
system.” Even though the nature of smart contracts leaves no room of the possibility of their breach®,
they don’t obliterate the need for a robust system of contract law. Irrespective of the differences between
continental and common law, the common function of the contract law is to but to adjudicate the
grievances that may arise ex post. Contract law is “inherently ex post”.” In instances when the smart
contract is burdened with legal defects (unconscionability, duress or illegality) or when the smart
contract doesn’t represent the will of the contracting parties, the adjudication of such dispute under the
umbrella of the contract law will still provide an acceptable solution to all such disputes.

In this paper we will analyse the differences between electronic and smart contracts and how the
European union has through Data Act® recognized smart contracts and incorporated them as part of the
European contract law.

By utilising descriptive analysis, comparative legal analysis and normative evaluation, the author
hypothesizes that smart contracts complement but do not supplant contract law, and that the EU Data
Act represents the first formal legal step toward harmonizing smart contracts within EU law.

1. ELECTRONIC VS. SMART CONTRACTS
1.1. Electronic contracts

Electronic contracts can be described as a process of concluding contracts using technology.
Electronic contracts are a modern variation of so-called wrap contracts (shrink-wrap, click-wrap,
browse-wrap). What these contracts have in common is that the actual contract is “wrapped” — concluded
by using a predefined process. Physical presence of the counterparty is not required, nor it’s express will
to conclude the contract with contracting party. Electronic contracts share a commonality with in that
they are essentially manual contracting processes that have simply placed contractual terms on a
different platform.®

The analogue predecessor of electronic contracts was the ‘shrink-wrap’ agreement. As the term
suggests, it is a contract enclosed within a shrinkable material. This is an apt description for a contract
that is concluded by unwrapping the packaging. This type of agreement was used with physical carriers
of copyrighted works. The most common example of a shrink-wrap agreement was software distributed
in packaging such as Blu-ray, DVD or CD. The essence of the shrink-wrap agreement was that by

3 HOBBES, T.. Thomas Hobbes, Leviathan (1909 ed), page 91 [online] [Accessed 27.09.2025] Available at:
http://files.libertyfund.org/files/869/Hobbes_0161 EBk_v6.0.pdf

4 RIPSTEIN, A.: Private Order and Public Justice: Kant and Rawls, Virginia Law Review, Vol. 92:1391, page 1418,
[online] [Accessed 27.09.2025] Available at: https://www.virginialawreview.org/wp-content/uploads/2020/12/1391.pdf

5 SAVELYEV, A. Contract law 2.0: ‘Smart’ contracts as the beginning of the end of classic contract law. In: Information
& Communications Technology Law, page 21 [online]. 2017, Vol. 26, No. 2. [Accessed 27.09.2025] DOI:
10.1080/13600834.2017.1301036

6 CHRISTIDIS, K., DEVETSIKIOTIS, M.: Blockchains and Smart Contracts for the Internet of Things. In: IEEE Access
page 2296 [online] 2016, Vol. 4. [Accessed 27.09.2025] DOI: 10.1109/ACCESS.2016.2566339

7 CORNELL, N.: A complainant-oriented approach to unconscionability and contract law In: University of Pennsylvania
Law Review, page 1135 [online]. 2016, Vol. 164. [Accessed 27.09.2025] Awvailable at:
https://scholarship.law.upenn.edu/cgi/viewcontent.cgi?referer=&httpsredir=1&article=9524&context=penn_law_review

8  Regulation (EU) 2023/2854 of the European parliament and of the Council of 13 december 2023 on harmonised rules on
fair access to and use of data and amending Regulation (EU) 2017/2394 and Directive (EU) 2020/1828 (Data Act)

9 ECK, M. van, AGBEKO, F.D. The Recognition and Regulation of Smart Contracts in South Africa. In: Potchefstroom
Electronic Law Journal [online]. 2024, Vol. 27. DOI: 10.17159/1727-3781/2024/v27i0a16383
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breaking the foil—subsequently shrinking—around the package containing the physical medium a legal
fiction of consent to enter into a licence agreement for the software was established.®

Although this method of software distribution is still possible, shrink-wrap agreements have largely
been superseded by more modern dissemination of copyrighted works via the Internet. However, the
concept of a “wrap’ remains. This is the fact that the electronic contract is ‘wrapped’ in a tangible form.
The distinguishing feature of other ‘wrap’ agreements compared to shrink-wrap agreements is the
transfer of this contract formation process into a fully digital form. In electronic contracts, instead of
foil, the ‘packaging’ became data that identifies whether the user has expressed consent.

The essence of a click-wrap agreement is that the user agrees to the terms and conditions of use by
clicking a button labelled ‘I Agree’, ‘I Accept’ or a similar expression of consent. The user must click
the button to manifest their agreement. The contract terms are typically presented to the user in a visible
format such as a hyperlink or the full text. Click-wrap agreements have been subject to judicial review
both at the national and at the European level. The European Court of Justice (ECJ) in cases Majdoub
v. CarsOnTheWeb., Deutschland GmbH*! and Cobult UG v. TAP Air Portugal SA'? dealt with the
guestion of compliance of a click-wrap contract with the requirement of written form. In both cases the
ECJ concluded that click-wrap contracts were valid even though one of the contracting parties was a
consumer.

1.2. Automation of Electronic contracts

While shrink-wrap, click-wrap, browse-wrap contracts still require a manual input to be successfully
concluded, the next step in the evolution of electronic contracts was their automation.

According to Van Eck and Agbeko the first step towards automation was the data-orientated
contract®®. In a data-orientated contract “the parties have expressed one or more terms or conditions of
their agreement in a manner designed to be processable by a computer system”* Data-orientated
contracts differentiate from their predecessors by representing contract terms in structed data instead of
natural language.’® Surden gives examples of a data-oriented contract by including terms such as:
<Option_Expiration_Date: 01/18/2015> or <Exercise_Price:$400> within the structure of the contract.®
Therefor a data-oriented contract is a formal, machine-readable agreement that defines the structure,
guality, and semantic meaning of data, ensuring data reliability and consistent quality between data
producers and consumers. Prime example of a data-orientated contracts are financial contracts primarily
expressed as data. Another example is a fitness service's user data table, specifying that the email field
must be a valid email format and the <customer_ID> must be non-empty to enforce these rules during
data ingestion.

In Surden’s electronic contracts typology the next step above data-orientated contracts was a
“computable” contract. The difference a data-orientated contract and a computable contract is the level
of automation. A computable contract is always a data-orientated contract which includes autonomous
pre-defined conditions under which a computer can conclude or settle contracts. Surden’s presents an
example when a party attempts to execute an option on February 1, 2015, but the option expired earlier
on January 18, 2015, a system might compute that this date has expired and react appropriately. This
might include disallowing execution, or flagging erroneously executed contracts.’

10 ADAMOVA, Z., HAZUCHA, B.: Autorsky zakon. 1. vydanie. Bratislava: C. H. Beck, 2018, s. 482.
11 ECJ case C-322/14 Majdoub v. CarsOnTheWeb., Deutschland GmbH, ECLI: ECLI:EU:C:2015:334
12 ECJcase C-76/23 Cobult UG v. TAP Air Portugal SA., ECLI: ECLI:EU:C:2024:253
13 Op. cit. 8 page 3
14 SURDEN, H.: Computable Contracts, In: UC Davis Law Review, Vol. 46, No. 629, 2012, page 639 [online] [Accessed
27.09.2025] Awvailable at: https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2216866
15 1bid., page 648
16 1bid., page 649
17 Ibid., page 661
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Van Eck and Agbeko point out that the inherent flaw of computable and data-orientated contracts is
their limitation rooted in their pre-determined (or pre-programmed) scenarios set out in the computer
code.® However, the removal of human factor in negotiating, forming, performing, and enforcing
contracts in favour of automation by computers resulted in a dramatic reduction transaction costs®. It is
no surprise that these contracts are widely used in finance and insurance.

In 1997 cryptographer Nick Szabo coined the term “smart contract” based on cryptography as self-
executing and self-enforcing.?® Smart contracts “involve trusted third parties, exemplified by an
intermediary, who is involved in the performance, and an adjudicator, who is invoked to resolve disputes
arising out of performance (or lack thereof). Intermediaries can operate during search, negotiation,
commitment, and/or performance. Hidden knowledge, or adverse selection, occurs ex-ante; hidden
actions (moral hazards) occur ex-post.” Szabo founded the concept of smart contracts on the same
principles as contemporary blockchain technology. With the rise of blockchain technology Szabo’s
hypothetical has become reality.

2. BLOCKCHAIN
2.1. Blockchain technology

Blockchain technology is based on a blockchain. A blockchain consists of blocks with a growing list
of records that are linked using cryptography which prevents alteration of the stored data. Each block in
the blockchain possesses a cryptographic hash value of the previous block, a fresh timestamp, and
transaction data. Blocks in the blockchain are decentralised and distributed which ensures that chain of
blocks cannot be modified retroactively without affecting all subsequent blocks.?! Key features of
blockchain  technology are security, transparency, decentralization, immutability, and
programmability.?? The result of creating a decentralised network is that the organizations developing
the blockchain’s software have no power over the network.

Blockchain technology also uses nodes and clusters. A node in a blockchain is any device (computer,
server, or smart device) that connects to the blockchain network. Nodes communicate with each other
in a peer-to-peer (P2P) fashion, forming the backbone of the decentralized system. Each node can store,
propagate, and sometimes validate transactions and blocks, helping to maintain the integrity and security
of the blockchain.

2.2. Ethereum and “Turing complete”

Ethereum can be characterized as a decentralized blockchain platform that creates a peer-to-peer
network, which securely executes and verifies application code known as smart contracts.?* Because it
is build on the same principles, it competes with other blockchain technologies such as Bitcoin. That
means that smart contracts can be executed on any blockchain technology, but Ethereum, due to its
efficiency and popularity, has become the prime blockchain technology for smart contracts.

18 Op. cit. 8 page 3

19 Op. cit. 13 page 689

20 SZABO, N.: Formalizing and Securing Relationships on Public Networks. In: First Monday [online]. 1997 [Accessed
27.09.2025] DOI: 10.5210/fm.v2i9.548

21 RAJASEKARAN, AS., AZEES, M., AL-TURIJMAN, F.: A comprehensive survey on blockchain technology. In:
Sustainable Energy Technologies and Assessments [online]. 2022, Vol. 52. [Accessed 28.09.2025] DOI:
10.1016/j.seta.2022.102039

2 KUNDRAT, M.: Blockchain technoldgia ako dékazny prostriedok, Bulletin slovenskej advokécie 7-8/2021, str. 22-23

2 GUPTA, S., SADOGHI, M.: Blockchain Transaction Processing. 2019, page 3, [online] [Accessed 28.09.2025]. DOI:
10.1007/978-3-319-77525-8_333

24 What is Ethereum? https://aws.amazon.com/web3/what-is-ethereum/ [Accessed 28.09.2025]
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Ethereum is also distinguished from Bitcoin by being ‘Turing complete’. This means that any
programme of any complexity can be processed by a computer. ?® In the context of smart contracts,
Turing completeness refers to the ability of a contract’s programming language to express any
computation given sufficient resources.? This expressiveness has enabled decentralized finance, token
standards, multi-party protocols, and experimental workloads that push on-chain computation
boundaries. In real world applications Turing complete smart contracts have many use cases, such as
financial services, digital identity management, supply chain management, health care industry.?’

However, due to their complexity Turing-complete smart contracts come with higher risks than
competing non-Turing-complete smart contracts. Tikhomirov points out that Ethereum smart contracts
suffer from vulnerabilities caused by their complex programming language which must be constantly
maintained and updated. Another risk factor is that “Ethereum, guarantee integrity and availability, but
provide little to no privacy” .8

According to a study published in 2019 a far larger number of smart contracts do not need Turing
complete languages for their formulation which will result in higher security.?® The researchers propose
a dual approach: one non-Turing complete language for smart contracts and a second programming
language that enables the execution of Turing complete smart contracts. Their proposition reflects the
dual approach to smart contracts between Ethereum and Bitcoin. Ethereum employs Turing complete
programming while Bitcoin uses a non-Turing complete language.

3. SMART CONTRACTS
3.1. What is a smart contract

Szabo in 1996 defined a smart contract as “a set of promises, specified in digital form, including
protocols within which the parties perform on these promises° In 1996 Szabo’s definition of a smart
contract was just a hypothesis. This changed with the arrival of blockchain technology. Even tough
Szabo’s definition remains true even today, the definition of a smart contract has shifted. For example,
Wang et alia define smart contracts as “computer protocols that digitally facilitate, verify, and enforce
the contracts made between two or more parties on blockchain.”® Sharma et alia defines a smart
contract as “a digital transaction that runs, executes, and records the dynamic operation on the ledger
automatically. ”** Finally, there is the legal definition of a smart contract. According to the Data Act
smart contract means “a computer program used for the automated execution of an agreement or part

%5 ANTONOPOULOS, AM., PH.D, G.W. Mastering Ethereum: Implementing Smart Contracts. 2ND EDITION [s.L]:
O’Reilly Media, Inc., 2025, page 28

% TIKHOMIROV, S.: Ethereum: State of Knowledge and Research Perspectives. In: Imine, A., Fernandez, J., Marion, JY.,
Logrippo, L., Garcia-Alfaro, J. (eds) Foundations and Practice of Security. FPS 2017. Lecture Notes in Computer Science,
vol 10723. Springer, Cham. [online] [Accessed 28.09.2025] https://doi.org/10.1007/978-3-319-75650-9_14

27 KUSHWAHA, S.S. et al.: Ethereum Smart Contract Analysis Tools: A Systematic Review. In: IEEE Access [online]. 2022,
Vol 10. [Accessed 28.09.2025] DOI: 10.1109/ACCESS.2022.3169902

2% QOp.cit. 25

29 JANSEN, M., HDHILI, F., GOUIAA, R., QASEM, Z.: Do Smart Contract Languages Need to Be Turing Complete?. In:
Prieto, J., Das, A., Ferretti, S., Pinto, A., Corchado, J. (eds) Blockchain and Applications. BLOCKCHAIN 2019. Advances
in Intelligent Systems and Computing, VVol. 1010. Springer, Cham. [Accessed 28.09.2025] https://doi.org/10.1007/978-3-
030-23813-1_3

%0 SZABO, N.: Smart Contracts: Building Blocks for Digital Markets. (1996) [online]. [Accessed 28.09.2025]
https://www.fon.hum.uva.nl/rob/Courses/InformationinSpeech/CDROM)/Literature/LOTwinterschool2006/szabo.best.vw
h.net/smart_contracts_2.html

31 WANG, S. et al.: Blockchain-Enabled Smart Contracts: Architecture, Applications, and Future Trends. In: IEEE
Transactions on Systems, Man, and Cybernetics: Systems [online]. 2019, Vol. 49. [Accessed 28.09.2025] DOI:
10.1109/TSMC.2019.2895123

32 SHARMA, P. et al.: A review of smart contract-based platforms, applications, and challenges. In: Cluster Computing
[online]. 2022, Vol. 26. [Accessed 28.09.2025] DOI: 10.1007/s10586-021-03491-1
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thereof, using a sequence of electronic data records and ensuring their integrity and the accuracy of
their chronological ordering”. >

The inclusion of smart contracts in the Data Act has resolved the debate regarding their classification
as contracts for the purposes of contract law.** The common denominator of the above-mentioned
definitions of smart contracts is their automated execution. From the perspective of contract law,
automated execution means loss of agency of the contracting parties in favour of automated system

based on programming code.

Werbach and Cornell emphasise four contentious areas of smart contracts from the perspective of
contract law:

a) expression of the parties’ mutual intent® - for example, if the smart contract refers to good
delivered by a ship named Enterprise, but there are several ships of that name, standard contract
law can hold the agreement unenforceable. The second problem is when the smart contract but
does not represent the intent of the parties, for example, if a party enters into an agreement due to
fraud or duress;

b) consideration®- as consideration distinguishes contracts from unenforceable gifts, Werbach and
Cornell point out that for smart contracts there is no test for consideration.: “there is nothing
stopping someone from encoding a gift promise to the blockchain. Such a promise would execute
irrevocably, in the same manner as any other smart contract”,

c) legal capacity®” — similarly as with consideration, a smart contract doesn’t know whether the
contract has been concluded with a person without legal capacity.

d) legality of smart contracts® - Werbach and Cornell raise the question whether smart contracts are
legally binding and enforceable. To this objection we would like to point out that Werbach and
Cornell published their article in 2017. Since then, this objection has been addressed by the Data
Act. However, there are still jurisdictions where smart contracts are not explicitly recognised and
are either treated in conjunction with other automated electronic contracts®® or within the general
framework of contract law.

3.2. Smart contracts from a technical perspective

From a technical perspective smart contract is a source code, a computer program built on the
fulfilment of “if/when...then...” conditions. An example of a smart contract could be if John decides to
buy something, he sets the following parameters for concluding the purchase: if you provide this contract
with 5 units of X, the contract will return 1 unit of Y.

Smart contracts always produce the same result — they have a deterministic nature. A smart contract
that would not be deterministic, meaning it could produce different outcomes, either cannot be deployed
on blockchain technology at all, or the system will reject it.*° Given that smart contracts are based on
the fulfilment of predetermined conditions, they are self-executing as soon as those conditions are met.*:

Because of their technical nature, smart contracts have certain advantages*, such as:

3 Article 2(39) of the Data Act

3 WERBACH, K., CORNELL, N.: Contracts Ex Machina, 67 Duke Law Journal (2017), page 338 [Accessed 28.09.2025]
DOI: 10.5040/9781509937059.ch-001

% lbid., page 368

% lbid., page 370

87 lbid., page 371

% lbid., page 372

3 Op. cit. 8, page 11

4 Op.cit. 5

4 Ethereum’s Smart Contracts Explained, DELTEC BANK & TRUST LIMITED, https://www.deltecbank.com/news-and-
insights/ethereums-smart-contracts-explained/ [online] [Accessed 30.09.2025]

42 Op.cit.5
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a) the contracting parties can review the code and identify its outcomes before deciding to conclude
the contract,

b) the contracting parties have certainty of contract performance, since the smart contract code is
already deployed on a network that neither party fully controls,

c) he trustworthiness of the entire process, as all interactions are electronically signed.

Despite these advantages, the deterministic nature and self-executing character of smart contracts
could be considered their most significant challenges for which the tools of contract law may provide
effective remedies. Consideration provided under a defective smart contract may be lost permanently.

3.3. The issues with self-execution

Werbach and Cornell note that there is no mechanism to prevent a smart contract from implementing
an unconscionable term or one that incorporates liquidated damages amounting to a penalty. A courts
decision finding contractual terms unenforceable may have no practical effect, because the contract will
be performed regardless.** Contractual terms are encoded in a distrubuted blockchain without any
authority’s power to prevent the execution of the contract.

Van Eck and Agbeko argue that self-executing smart contracts provide no consumer protection. For
instance, in the EU consumers have a right of withdrawal from a distance or off-premises contract
without providing a reason or incurring any costs.** Unless an exception is provided, the self-executing
nature of a smart contract used to provide goods or services precludes a consumer from withdrawing
from the contract. Therefore, if a smart contract is intended to facilitate consumer contracts, the relevant
consumer protection law must be adhered to. This can be addressed by hardcoding a ‘kill-switch’ to
smart contracts which would grant consumers the right to a cooling-off period or the right to terminate
the contract.®® The “kill-switch” would have to be an ex post tool terminating the self-executed
contracted to the moment of its self-execution. As we explain in the next chapter, the Data Act has a
similar requirement for data sharing through smart contracts.

4. THE DATAACT
4.1. What is the Data Act

The Data Act is not a comprehensive regulation on smart contracts. Its purpose is to regulate data
transfers of data generated by businesses and consumers by “laying down a harmonised framework
specifying who is entitled to use product data or related service data, under which conditions and on
what basis. " To be more specific, the Data Act is the European Union’s recognition of the vast volumes
of data generated by digital services and connected electronics such as cars, smart televisions and
industrial machinery.

Because this data is further processed and utilised for commercial purposes, the Data Act brings a
unified set of rules which:

a) ensure connected devices on the EU market are designed to allow data sharing,
b) provide consumers with the ability to choose more services without relying on the manufacturer
of the device,

4 Op. cit. 33, page 373
4 Article 9 of the Directive 2011/83/EU of the European parliament and of the Council of 25 October 2011 on consumer
rights, amending Council Directive 93/13/EEC and Directive 1999/44/EC of the European Parliament and of the Council
and repealing Council Directive 85/577/EEC and Directive 97/7/EC of the European Parliament and of the Council
4 Op. cit. 8, page 15
4 Recital 4 of the Data Act
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c) grant business users in industries such as manufacturing or agriculture access to data about the
performance of industrial equipment, thereby opening opportunities to enhance efficiency and
optimise operations,

d) permit consumers to easily transfer data and switch between cloud providers,

e) prohibit unfair contracts that could prevent data sharing.*’

The Data Act clearly states that users must consider other regulations including consumer law*®,
national contract law, including rules on the formation, validity or effect of contracts, or the
consequences of the termination of a contract.® In other words, smart contracts under The Data Act are
not to replace contract law which continues to provide an ex post system of dispute resolution.

4.2. The Data Act and smart contracts

As previously mentioned, a smart contract is defined under the Data Act as a computer programme
used for the automated execution of an agreement or part thereof. It employs a sequence of electronic
data records to ensure their integrity and chronological accuracy.

The Data Act imposes limitations and protections in data sharing that prevent a smart contract from
being irreversibly executed. It should be considered another regulatory framework, alongside consumer
law, that restricts the finality of self-executed transactions.

Under Article 36 of the Data Act smart contracts are required to:

a) guarantee robustness to avoid functional errors and withstand manipulation by third parties and
access control to offer access control mechanisms,

b) allow safe termination and interruption to prevent continued execution of transactions and the
ability to reset smart contracts.

c) provide data archiving and continuity so that when a smart contract is terminated or deactivated,
there is a possibility to archive the transactional data. For this purpose, smart contracts must be
auditable through their logic and code,

d) access control to ensure a smart contract is protected through rigorous access control mechanisms
at the governance and smart contract layer,

e) be consistent. This requirement should provide consistency with the terms of the data sharing
agreements.

Anyone wishing to deploy smart contracts must perform a conformity assessment in accordance with
the above-mentioned requirements.>! To facilitate the easier deployment of smart contracts under the
Data Act, the EU Commission shall publish common specifications covering any or all of the essential
requirements. 2

As previously mentioned, the Data Act is not intended to be a comprehensive regulation of smart
contracts. On the contrary, the Data Act represents partial regulation covering data exchange. Individuals
whose trade, business or profession involves the deployment of smart contracts in data exchange must
therefore always be aware of specific regulation, primarily consumer law, which is harmonised within
the EU and grants specific rights to consumers. The requirement for safe termination and interruption

47 Data Act | Shaping Europe’s digital future. [online] [Accessed 5.10.2025] https://digital-strategy.ec.europa.eu/en/policies/
data-act

48 Recital 4 of the Data Act

49 Recital 9 of the Data Act

50 Article 2(39) of the Data Act

51 Article 36(2) of the Data Act

52 Article 36(6) of the Data Act
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of smart contracts when implemented in tandem with EU consumer law should be able to satisfy
consumer protections.

However, in instances where the Data Act is not applicable, for example when selling goods or
services to consumers that are not ‘connected products’, harmonised standards for smart contracts
published by the EU Commission under the Data Act could be a useful guide for any business wishing
to deploy them.

CONCLUSION

Smart contracts, as analyzed in the article, represent an evolution how agreements are concluded and
enforced, moving from manual or digitized processes toward autonomous execution via blockchain
technology. However, despite their deterministic technical architecture and promise of increased
efficiency, they do not supplant the necessity for robust contract law, which remains essential for
resolving disputes and providing vital consumer and party protections.

This paper demonstrates that smart contracts can automate and secure contractual transactions, but
their self-executing nature creates novel challenges from a legal perspective, especially regarding
unconscionable terms, duress, illegality, and the possible loss of remedy for defective contracts.
Importantly, the article underscores that core functions of contract law—such as adjudicating ex post
grievances and discerning party intent—cannot be replaced entirely by code or trust in blockchain
technology.

The European Union's Data Act is a crucial step toward integrating smart contracts within established
contract law frameworks. It addresses risks posed by self-execution by imposing requirements for
robustness, the ability to safely terminate contracts, access controls, and auditable logic—all designed
to protect parties. However, the Data Act does not provide a comprehensive regulation for smart
contracts. Those planning to deploy them must consider specific regulatory requirements including
consumer law. When used outside data exchange of connected products the EU Commission’s
harmonised standards for smart contracts can serve as an inspiration.

In conclusion, smart contracts offer unprecedented opportunities for automating agreements and
reducing transactional costs but must be viewed as a complement, not a substitute, to contract law—
especially in light of their technical determinism and risks posed by self-execution. Legal frameworks
like the Data Act provide necessary safeguards, ensuring that decentralized digital agreements remain
just, auditable, and subject to ex post legal remedies. The future of automated contracting will depend
on this dynamic balance between technological innovation and adaptive, robust legal regulation.
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Employer’s civil liability towards third parties for damage caused by an employee in the
light of Directive (EU) 2024/2831 of the European Parliament and of the Council of 23
October 2024 on improving working conditions in platform work?

Obcianskopravna zodpovednost’ zamestnavatela voci tretim osobam za Skodu
spOsobenu zamestnancom v svetle smernice (EU) 2024/2831 Eurdpskeho parlamentu a
Rady zo 23. oktobra 2024 o zlepSovani pracovnych podmienok v platformovej praci

Abstract

The article examines the significance of Directive (EU) 2024/2831 for the employer's civil liability for
damage caused to a third party by an employee performing work through a digital platform with the
involvement of automated monitoring and decision-making systems. Directive (EU) 2024/2831 itself is
not dedicated to the employer’s liability for damage caused to a third party. This Directive aims to
improve working conditions and the protection of personal data in platform work. However, Directive
(EU) 2024/2831 contains important provisions demonstrating the legislative direction adopted by the
EU in respect of so-called automated decisions made using Al systems. Therefore, the legal solutions
contained in Directive (EU) 2024/2831, considering their universal scope, are also relevant to the
analysed employer's liability.

Keywords: employer's civil liability, Directive (EU) 2024/2831, artificial intelligence, automated
monitoring systems, automated decision-making systems, EU legislation.

Abstrakt

Clanok skiima vyznam smernice (EU) 2024/2831 pre obcianskopravnu zodpovednost zamestndvatela
za Skodu sposobenu tretej osobe zamestnancom vykondvajucim pracu prostrednictvom digitdalnej
platformy s vyuZitim automatizovanych monitorovacich a rozhodovacich systémov. Smernica (EU)
2024/2831 sama osebe nie je zamerand na zodpovednost zamestnavatela za Skodu sposobenu tretej
osobe. Jej cielom je zlepSit pracovné podmienky a ochranu osobnych udajov pri platformovej praci.
Smernica viak obsahuje délezité ustanovenia, ktoré naznacujii legislativny smer EU vo vztahu k tzv.
automatizovanym rozhodnutiam prijimanym s vyuZitim systémov umelej inteligencie. Preto sii prdavne
rieSenia obsiahnuté v smernici (EU) 2024/2831, vzhladom na ich vseobecnii povahu, relevantné aj pre
analyzovanu zodpovednost zamestnavatela.

KPucové slovd: obcianskopravna zodpovednost zamestndavatela, smernica (EU) 2024/2831, umeld
inteligencia, automatizované monitorovacie systémy, systémy automatizovaného rozhodovania,
legislativa EU.
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INTRODUCTION

Technological progress, including development of widely understood algorithm-based artificial
intelligence, has led to a dynamic development of a phenomenon unknown so far, that is work performed
through so called digital platforms.® Importantly, this is a worldwide phenomenon and does not relate
to highly developed countries only but also to developing countries, in which digital platforms have
become an opportunity to earn money for persons previously excluded from the labour market. For
example, in Sub-Saharan Africa, over the last 10 years the number of digital platforms has grown by
approximately 150 on a yearly average.*

When making an attempt to define what digital platforms are, attention should de brawn to two
aspects. First, digital (Internet) platforms, in technical sense, can be defined as advanced algorithm-
based technological systems. Digital labour platforms (DLP), in turn, are a concept narrower than the
term ‘digital platforms’ since, as the name suggests, they perform a function of intermediaries in the
rendition of work.> On the other hand, widely understood digital platforms are used to provide different
types of services, such as electronic payments (e.g., PayPal), remote communication (e.g., Skype, Zoom)
or rentals/sharing, for example, Airbnb.® Second, in the economic sense, DLPs are understood as a
business model consisting in the conduct of business activities by providing and coordinating human
work through specialized technological tools.” Under the category of DLP itself, one can distinguish: 1.
web based platforms — platforms offering orders executed on an entirely remote basis (e.g.,
programming, translations, solving specific business problems, design works), 2. location based
platforms — platforms allowing to find physical labour in a specific location (e.g., transport, courier,
nursing services, professional household services).® Such method of conducting business activities has,
in a wide perspective, given rise to the emergence of a new economy segment, referred to as "gig
economy."® According to the World Bank’s data, in 2023, gig economy made up about 12% of the global
labour market.°

This new area of human activity in the labour domain has so far eluded the existing legal framework.
This was the case for various reasons, among which one can point to the cross-border status of operators

3 The emergence of digital platforms dates back to the 90s of the XX century. However, a rapid growth in their number and
significance has only taken place in the recent years due to technological progress (high-speed Internet, access to
smartphones, cloud computing and the growing capacities to extract, utilize and track data). See: International Labour
Organization. Report V(1): Realizing decent work in the platform economy. Geneva: International Labour Office, 2024, p.
11. Available at: https://www.ilo.org/resource/conference-paper/ilc/113/realizing-decent-work-platform-economy, [cited
2025-09-03]. Hereinafter: ILO Report V/(1).

4 CIESIELSKI, M. Platformy cyfrowe kontra nowe przepisy UE. Co czeka Ubera, Glovo i Upwork? Jak Unia zmieni zasady
pracy? Available online at: https://homodigital.pl/rosnie-znaczenie-platform-cyfrowych-na-rynku-pracy-co-to-jest-gig-
economy/, [cited 2025-09-03].

5 See: the ILO Report (1), p. 43-48.

& TUSINSKA, M. The Business Model of Digital Labour Platforms and the Income of Platform Workers in Poland: Theory
and Practice. In Krakow Review of Economics and Management / Zeszyty Naukowe Uniwersytetu Ekonomicznego
w  Krakowie. 2024, iss. 3(1005), p. 86. Available at: https://doi.org/10.15678/krem.9844, [cited 2025-09-03].

7 Ibid., p. 84-85.

8 CIESIELSKI, M., op. cit. Available at: https://homodigital.pl/rosnie-znaczenie-platform-cyfrowych-na-rynku-pracy-co-
to-jest-gig-economy/, [cited 2025-09-03].

9 See: the ILO Report (1), p. 11; COLLIER, R.B. et al. Labor Platforms and Gig Work: The Failure to Regulate. In IRLE
Working Paper. 2017, no. 106-17, 1-23. Available at: https://doi.org/10.2139/ssrn.3039742, [cited 2025-09-03]; DE
STEFANO, V., ALOISI, A. European Legal framework for digital labour platforms. European Commission. Luxembourg:
Publications Office of the European Union, 2018, p. 5-54; HEALY, J. et al. Should we take the gig economy seriously? In
Labour and Industry. Vol. 27, 2017, iss. 3, p. 232-248. Available at: https://doi.org/10.1080/10301763.2017.1377048,
[cited 2025-09-03]; MYHILL, K. et al. Job Quality, Fair Work and Gig Work: The Lived Experience of Gig Workers. In
The International Journal of Human Resource Management. Vol. 32, 2021, no. 19, p. 4110-4135. Available at:
https://doi.org/10.1080/09585192.2020.1867612, [cited 2025-09-03]; VALLAS, S., SCHOR, J.B. What Do Platforms Do?
Understanding the Gig Economy. In Annual Review of Sociology. Vol. 46, 2020, p. 273-288. Available at:
https://doi.org/10.1146/annurev-soc-121919-054857, [cited 2025-09-03].

10 See DATTA, N. et. al. Working Without Borders: The Promise and Peril of Online Gig Work. Washington, DC: The World
Bank Group, 2023, p. 1-31. Available at: https://openknowledge.worldbank.org/handle/10986/40066, [cited 2025-09-03].
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developing their business activities with the involvement of advanced technological tools (digital
platforms), the structure of the adopted model of platform work, and flagrant disproportions — starting
with economic and ending with technological — between the parties organizing platform work and
profiting from such work, on the one hand, and natural persons performing the work, on the other. The
new “platform” working environment, developing in the context of extreme inequivalence between the
parties to legal relationships brought about a lack of adequate legal protection of the persons rendering
work. Moreover, as far as persons performing work through digital platforms are concerned, their labour
rights have not been expressly guaranteed under any directly dedicated piece of legislation. As a result
of the above, there have been real difficulties when it came to invoking or enforcing such rights. The
structure of the adopted model of platform work was also conducive to a blurring of the role of operators
organising and profiting from platform work, who — in the circumstances of a specific case— often should
have been attributed the status of employer. At the same time, problems were observed with identifying
the legal relationship between the parties to a platform work arrangement as an employment relationship.
It is estimated that in the European Union alone approximately 5.5 million of platform workers are
potentially misclassified as self-employed persons.!! The parties organising and profiting from platform
work often define their relationships with the persons performing the work as cooperation with
independent contractors. As a consequence of such model of operation, persons rendering platform work
are left without the protection offered by the provisions of labour law, for example, in the form of
minimum wage, paid annual leave, the right to rest periods or working time restrictions. On the other
hand, however, as made clear in the case-law of national courts in the Member States of the EU, persons
performing work through DLP, in many cases, meet the criteria of an employee. This is the case because
such persons, when rendering work, are actually subject to supervision and control by the platforms, and
specific rules are imposed on them as regards the use of applications or implementation of tasks for DLP
customers.*2

The phenomenon of performing work through digital platforms is related to so called algorithmic
management. This term is defined as “the use of computer-programmed procedures for the coordination
of labour input in an organization. (...) Algorithmic management is associated with many key digital
technologies: big data analytics, machine learning, geolocation, connected mobile devices, wearables,
etc. It should be understood as a specific way of combining and using those technologies to automate or
at least support some of the functions previously carried out by human management for the coordination
of work. In this sense, algorithmic management is a socio-technical process."** Algorithmic
management involves automatic systems that simultaneously direct, evaluate, and discipline employees,
reducing the role of human managers to appropriate responses to system requests for intervention.*

1 TOMASZEWSKA, M. Pracownicy platform internetowych — co zmieni sie w ich statusie i pozycji w zwigzku z nowq unijng
regulacjq. 2024. LEX/el. Available at: https://sip-1lex-1pl-15d274sqk11cf.han.bg.us.edu.pl/#/publication/47028
2378/tomaszewska-monika-pracownicy-platform-internetowych-co-zmieni-sie-w-ich-statusie-i-pozycji-w...?keyword=
Pracownicy%20platform%20internetowych&cm=SFIRST, [cited 2025-09-03].

2 Ibid., TOMASZEWSKA, M. Available at: https://sip-1lex-1pl-15d274sqgk11cf.han.bg.us.edu.pl/#/publication/470282378/
tomaszewska-monika-pracownicy-platform-internetowych-co-zmieni-sie-w-ich-statusie-i-pozycji-w...?keyword=
Pracownicy%20platform%20internetowych&cm=SFIRST, [cited 2025-09-03].

13 BAIOCCO, S. et al. The Algorithmic Management of work and its implications in different contexts: Background Paper
Series of the Joint EU-ILO Project "Building Partnerships on the Future of Work". Brussels: International Labour
Organization, European Commission. 2022, p. 5, 8. Available at: https://www.ilo.org/sites/default/files/wcmsp5/groups/
public/%40ed_emp/documents/publication/wcms_849220.pdf, [cited 2025-09-03].

14 BARANSKI, M., GREDKA-LIGARSKA, 1. Autonomous subordination and technological subordination as new concepts
of subordinate work — in search of a new regulatory model. In Praca i Zabezpieczenie Spoteczne / Labour and Social
Security Journal. 2025, No. 3, p. 23. DOI 10.33226/0032-6186.2025.3.4; WOOD, A.J. Algorithmic Management:
Consequences for Work Organisation and Working Conditions. Seville: European Commission, 2021, JRC124874, no. 7,
p. 12. Available at: https://publications.jrc.ec.europa.eu/repository/handle/JRC124874, [cited 2025-09-03]. See also:
WOOD, AJ. et al. Good Gig, Bad Gig: Autonomy and Algorithmic Control in the Global Gig Economy. In Work,
Employment and Society. Vol. 33, 2019, iss. 1, p. 56-75. Available at: https://doi.org/10.1177/0950017018785616, [cited
2025-09-03]; TODOLI-SIGNES, A. The End of the Subordinate Worker? The On-Demand Economy, the Gig Economy,
and the Need for Protection for Crowdworkers. In International Journal of Comparative Labour Law and Industrial
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In the face of the growing problems and a specific legal loophole, the Union legislator decided to
address the phenomenon of work on digital platforms by introducing provisions granting specific rights
to persons who perform platform work and by imposing obligations on economic operators using this
method of conducting business activity. Appropriate rules were laid down in Directive (EU) 2024/2831
of the European Parliament and of the Council of 23 October 2024 on improving working conditions in
platform work.*® A deadline was imposed on the Member States of the EU to implement the Directive
in their national jurisdictions within 2 December 2026.1¢

Under Directive (EU) 2024/2831, 'digital labour platform' was defined as: "a natural or legal person
providing a service which meets all of the following requirements: (i) it is provided, at least in part, at a
distance by electronic means, such as by means of a website or a mobile application; (ii) it is provided
at the request of a recipient of the service; (iii) it involves, as a necessary and essential component, the
organisation of work performed by individuals in return for payment, irrespective of whether that work
is performed online or in a certain location; (iv) it involves the use of automated monitoring systems or
automated decision-making systems”. At the same time, in the Directive itself, a wide subjective scope
of its application was adopted, so as to cover both 'persons performing platform work' and 'platform
workers'. Person performing platform work means an individual performing platform work, irrespective
of the nature of the contractual relationship or the designation of that relationship by the parties
involved.'” Platform worker, on the other hand, means any person performing platform work who has
or is deemed to have an employment contract or an employment relationship as defined by the law,
collective agreements or practice in force in the Member States with consideration to the case-law of
the Court of Justice.’

The research purpose of this article is to present the legal consequences Directive (EU) 2024/2831
will have for parties organising platform work who, under the provisions of the Directive, will qualify
as employers. Strictly speaking, this refers to consequences in the area of the employer’s civil liability
towards a third party for a damage caused to that third party by a platform worker. As a matter of fact,
until the present day, digital platforms could avoid such liability. However, upon the entry into force of
Directive (EU) 2024/2831, the question of civil liability of digital platforms will fundamentally change.

1. DIGITAL LABOUR PLATFORM AS EMPLOYER - LEGAL PRESUMPTION
ESTABLISHED IN DIRECTIVE (EU) 2024/2831

A crucial legal instrument introduced under Directive (EU) 2024/2831 is a legal presumption that
the contractual relationship between a digital labour platform and a person performing platform work
through that platform is an employment relationship if facts are found pointing to the platform’s
direction and control, in accordance with national law, collective agreements or practice in force in the
Member States and with consideration to the case-law of the Court of Justice.!® The introduction by the
Union legislator of the presumption of an employment relationship deserves special emphasis and
recognition. First, this presumption means that, for the legal qualification of a given contractual
relationship as labour relationship, the decisive factor will be the facts of a given case alone, such as
performance of work by a natural person under the control and direction of a digital platform. As
provided for under Art. 4(2) of Directive (EU) 2024/2831, "[t]he ascertainment of the existence of an
employment relationship shall be guided primarily by the facts relating to the actual performance of

Relations. Vol. 33,2017, iss. 2, p. 241 — 268; BABA, M. Employment With the Use of Artificial Intelligence: Opportunities
and Risks. In Studia z Zakresu Prawa Pracy i Polityki Spotecznej / Studies on Labour Law and Social Policy. Vol. 31,
2024, iss. 3, pp. 195-209. Available at: https://doi.org/10.4467/25444654SPP.24.013.19928, [cited 2025-09-03].

15 Regulation (EU) 2024/2831. Available at: https://eur-lex.europa.eu/eli/dir/2024/2831/0j, [cited 2025-09-03]. Hereinafter:
Directive (EU) 2024/2831.

16 See Art. 29(1) of Directive (EU) 2024/2831.

17 Art. 2(1)(c) of Directive (EU) 2024/2831.

18 Art. 2(1)(d) of Directive (EU) 2024/2831.

19 See Art. 5(1) of Directive (EU) 2024/2831.
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work, including the use of automated monitoring systems or automated decision-making systems in the
organisation of platform work, irrespective of how the relationship is designated in any contractual
arrangement that may have been agreed between the parties involved.” Second, it is extremely important
and practically consequential that the person performing platform work — being definitely the weaker
party to the legal relationship — is relieved from the burden of proving the existence of a labour
relationship. By introducing the presumption of employment relationship, the Union legislator shifted
the burden of proof to digital labour platforms. This presumption is rebuttable. If the digital labour
platform negates the fact of establishing a labour relationship with a person performing platform work
and intends to rebut the legal presumption, the digital labour platform must prove that the given legal
relationship is not an employment relationship as defined by the law, collective agreements or practice
in force in the Member States, with consideration to the case-law of the Court of Justice.?°

The purpose of the legal presumption under Art. 5 of Directive (EU) 2024/2831 is to enhance
protection offered to platform workers and to prevent the phenomenon of improper classification of
employment.? However, apart from implementing that key purpose, the presumption of an employment
relationship between a digital labour platform and a natural person performing platform work will have
yet another essential legal consequence. Namely, unless the discussed presumption is rebutted in a
particular case, it will result in the qualification of a specific DLP as employer in relation to a specific
natural person rendering platform work under a legal relationship concluded between the parties. This
means, in turn, that in case of a damage caused to a third party by such employee in performance of
platform work, the digital labour platform, classified as employer, will incur civil liability. This is an
important reform of the legal framework since, due to the legal presumption of an employment
relationship, legal protection will be enhanced not only in relation to persons performing platform work
but also in relation to third parties that can suffer damage in the course of performance of such work. As
far as the damage is concerned, one can point to a wide spectrum of potential detriments. This can be
both personal injuries or damages to human property, or non-material damages. The type of damage that
can be caused will depend on the character of platform work. In case of entirely virtual work (e.g.,
programming, designing, translating of text, solving business problems) both material damage and non-
material damage can be caused, the latter, e.g., in relation to an infringement of the third party’s personal
interests. If, on the other hand, platform work is rendered in the physical environment (e.g., courier
services, food supply, transport of persons), it inseparably involves a risk of the employee causing a
personal injury or damage to human property.

The injured person can be a random third party unrelated to the DLP by any legal relationship, e.g.,
a random pedestrian in the street who was knocked over by a bicycle/electric scooter/car driven by a
person providing services to the digital labour platform (employer). In such situations, vicarious liability
will apply, which is a type of tortious liability.?? This is the employer’s liability for another person’s act,
i.e. for a damage caused to a third party by an employee in performance of employee duties. Bearing in
mind that tortious law has not been harmonised on the EU level, we cannot talk about a uniform vicarious
liability construction for all Member States of the Union.?® However, in principle, when it comes to
vicarious liability, the basis of the employer’s liability is damage caused to a third party through an
employee’s fault.?* The lack of the employee’s fault exempts the employer from liability.

20 See Art. 5(1), second sentence, of Directive (EU) 2024/2831.

2. TOMASZEWSKA, M., op. cit. Available at: https:/sip-1lex-1pl-15d274sgk11cf.han.bg.us.edu.pl/#/publication/
470282378/tomaszewska-monika-pracownicy-platform-internetowych-co-zmieni-sie-w-ich-statusie-i-pozycji-
w...7keyword=Pracownicy%20platform%20internetowych&cm=SFIRST, [cited 2025-09-03].

22 For more on vicarious liability, see: GREDKA-LIGARSKA, 1. Employer’s Vicarious Liability for Damage Caused by an
Al Worker: Comparative Law Perspective. In Utrecht Law Review. Vol. 21, 2025, iss. 1, p. 36-48. Available at:
https://utrechtlawreview.org/articles/10.36633/ulr.1063, [cited 2025-09-03].

23 TJONG TJIN TAl, E. Liability for Al Decision-Making. In The Cambridge Handbook of Artificial Intelligence: Global
Perspectives on Law and Ethics. DiMatteo L.A. et al. (eds.). Cambridge: Cambridge University Press, 2022, p. 124.

2 BECKERS, A., TEUBNER, G. Three Liability Regimes for Artificial Intelligence: Algorithmic Actants, Hybrids, Crowds.
Oxford, London, New York, New Delhi, Sydney: Hart Publishing, 2021, p. 80.
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The injured party can also be the addressee of services rendered by the platform worker, that is the
customer of the digital platform. If the action performed by the platform worker that led to the
occurrence of damage was a component of the digital platform’s rendition under the obligational
relationship between the platform and the platform’s customer, contractual liability will come to the
fore.? In the Member States of the EU, as a rule, we have to do with fault-based contractual liability.?

2. NEW LEGAL OBLIGATIONS FOR DIGITAL LABOUR PLATFORMS UNDER
DIRECTIVE (EU) 2024/2831

The discussed Directive (EU) 2024/2831 imposes on digital labour platforms requirements that have
a significance not only for the legal protection of persons performing platform work but also from the
perspective of protecting the interests of third parties to whom the platform’s employee caused damage
in performance of his or her employee duties. The obligations that are relevant from the point of view
of liability of a digital labour platform as employer for a damage caused to a third party by a platform
worker were contained in Art. 10 of Directive (EU) 2024/2831. When reading the provisions of Art. 10
of Directive (EU) 2024/2831 and settling merely for the literal wording of the Article, one can reach a
conclusion that its provisions relate only to the rights of persons performing work through platforms and
have nothing to do with the liability of DLPs as employers for damages caused to a third party by a
platform employee. In fact, Article 10 of Directive (EU) 2024/2831 imposes on digital labour platforms
a requirement to exercise human oversight over automated monitoring systems and automated decision-
making systems. This provision obligates the Member States to introduce national legal provisions to
ensure that "digital labour platforms oversee and, with the involvement of workers’ representatives,
regularly and in any event every two years, carry out an evaluation of the impact of individual decisions
taken or supported by automated monitoring systems and automated decision-making systems on
persons performing platform work, including, where applicable, on their working conditions and equal
treatment at work."?” At the same time, digital labour platforms should "ensure sufficient human
resources for the effective oversight and evaluation of the impact of individual decisions taken or
supported by automated monitoring systems or automated decision-making systems. The persons
charged by the digital labour platform with the function of oversight and evaluation shall have the
competence, training and authority necessary to exercise that function, including for overriding
automated decisions.”?® In addition, when as a result of such oversight or evaluation: 1). a high risk is
diagnosed of discrimination at work involving the use of automated monitoring systems or automated
decision-making systems, or 2). it is ascertained that individual decisions made or supported by such
systems violated the rights of a person performing work through the platform, then the digital labour
platform is obliged to take necessary remedial measures. As provided for under Art. 10(3) of Directive
(EU) 2024/2831, such remedial measure can be appropriate modification of the automated monitoring
system or the automated decision-making system, and, where appropriate, even disengagement of those
systems. Special attention should also be drawn to the fact that, under Art. 10(5) of Directive (EU)
2024/2831, the Union legislator introduced a prohibition of making certain decisions exclusively by
algorithm-based systems and, accordingly, a requirement that certain decisions be made exclusively by
a human. Namely, this refers to "[a]ny decision to restrict, suspend or terminate the contractual
relationship or the account of a person performing platform work or any other decision of equivalent
detriment (...)."

%5 MACHNIKOWSKI, P.Odpowiedzialno$¢ za podwtadnego. In Acta Universitatis Wratislaviensis. 2009, No. 3161, p. 362.

% See: JAGIELSKA, M. Odpowiedzialno$¢ za produkt. Warsaw: Oficyna Wolters Kluwer Business, 2009, p. 22. ISBN: 978-
83-7601-772-3; DE CONCA, S. Bridging the Liability Gaps: Why Al Challenges the Existing Rules on Liability and How
to Design Human-empowering Solutions. In Law and Artificial Intelligence: Regulating Al and Applying Al in Legal
Practice. CUSTERS, B., FOSCH-VILLARONGA, E. (eds). The Hague: T.M.C. Asser Press 2022, p. 245.

27 See Art. 10(1) of Directive (EU) 2024/2831.

28 See Art. 10(2) of Directive (EU) 2024/2831.
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At this point, it should also be explained how the Union legislator defines the terms ‘automated
monitoring systems’ and ‘automated decision-making systems’. Namely, the term ‘automated
monitoring systems’ "means systems which are used for or which support monitoring, supervising or
evaluating, by electronic means, the work performance of persons performing platform work or the
activities carried out within the work environment, including by collecting personal data."?® On the other
hand, the expression ‘automated decision-making systems’ "means systems which are used to take or
support, by electronic means, decisions that significantly affect persons performing platform work,
including the working conditions of platform workers, in particular decisions affecting their recruitment,
their access to and the organisation of work assignments, their earnings, including the pricing of
individual assignments, their safety and health, their working time, their access to training, their
promotion or its equivalent, and their contractual status including the restriction, suspension or
termination of their account.”® To sum up, this refers to advanced systems that are based on artificial
intelligence and are not so much automatic as autonomous. This means that the advancement level of
such systems is already high enough that they are designed to independently achieve the prescribed
objectives, including to make autonomous decisions without involvement of a human. Such systems
form a basis for algorithmic management of the labour process, as already mentioned in the introduction.

Bearing in mind the provisions of Art. 10 of Directive (EU) 2024/2831, as discussed above, and
settling only for the linguistic layer of that Article, it would be difficult to search for a meaning of its
provisions other than directly related to persons performing work through the platforms. However, a
broader look at the legal norms under Art. 10 of Directive (EU) 2024/2831 leads to much more far-
reaching conclusions, stepping beyond the regulatory sphere of obligations imposed on digital labour
platforms vis-a-vis persons performing platform work (including employees). Namely, the requirement
introduced in the discussed provision to exercise human oversight over automated monitoring systems
and automated decision-making systems means that the Union legislator is opposed to autonomous
decision-making in the labour process. This refers to decisions made by Al algorithms without human
involvement and — very importantly — without human oversight. The provisions of Art. 10 of Directive
(EU) 2024/2831 preclude a situation in which the labour process, even to a certain limited extent, is
beyond human control. As a result, regardless of how advanced algorithmic systems used in the labour
process are, one way or another, supervision over their operation must be exercised by a human. This
means, in turn, that the liability for decisions made or supported by automated monitoring systems or
automated decision-making systems is incurred by the employer (digital labour platform) alone, and that
the employer cannot avoid that liability. In particular, the employer is not in a position to avoid liability
by invoking the autonomy of processes taking place at work. The legal regime under Art. 10 of Directive
(EV) 2024/2831 is extremely important from the point of view of vicarious liability that — as explained
above — constitutes tortious liability of the employer for a damage caused to a third party by an employee
in performance of his or her employee duties.®! It must be highlighted at this point that although the
legal regimes of vicarious liability in particular Member States of the EU differ from one another, the
common core of the institution is the requirement of supervision exercised by the employer over the
employee. If the employer organises, manages and controls the employee’s work, vicarious liability will
apply in case of adamage caused to a third party.? Therefore, since Art. 10 of Directive (EU) 2024/2831
precludes the employer’s (digital labour platform’s) possibility to invoke automated monitoring of the
employee’s work or automated decision-making and prescribes human oversight also over such

25 Art. 2(1)(h) of Directive (EU) 2024/2831.

30 Art. 2(1)(i) of Directive (EU) 2024/2831.

31 The legal regime under Art. 10 of Directive (EU) 2024/2831 is extensive so as to secure the rights of any persons performing
platform work, irrespective of their employment basis. Under Art. 10 of Directive (EU) 2024/2831, the Union legislator
has not limited itself to employees only. However, for the sake of clarity, it must be stressed and made clear that the impact
of the legal regime under Art. 10 of Directive (EU) 2024/2831, as discussed in this text, on the liability of digital labour
platforms, as employers, relates only to civil liability for damages caused to a third party by a platform worker in
performance of his or her employee duties.

%2 TJONG TIJIN TAI, op. cit. p. 124.
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processes that are carried out automatically by algorithms, the necessary conditions for applying
vicarious liability are met. As a consequence, even automated processes, or, strictly speaking, processes
carried out autonomously by Al, are, in the legal sense — in the light of Art. 10 of Directive (EU)
2024/2831 — treated as acts of the employer. This means, in turn, that the employer incurs full liability
for such acts, both to the employee — as expressly provided under Art. 10 of Directive (EU) 2024/2831
—and to injured third parties if a platform worker causes a damage to the latter in performance of his or
her employee duties. This is highly important as, due to the legal regime under Art. 10 of Directive (EU)
2024/2831, the institution of vicarious liability will still be effectively used also in relation to the most
advanced technologies, including Al systems. Obviously, this refers to the liability of such digital labour
platforms that, having met the conditions laid down in Directive (EU) 2024/2831, qualify as employers.

The Directive (EU) 2024/2831 does not introduce any new rules regarding an employer’s liability
for damage caused to a third party by an employee. However, what is groundbreaking in Directive (EU)
2024/2831 is the explicit determination that the digital labour platform, as an employer, shall also bear
liability for those processes autonomously undertaken by monitoring systems and decision-making
systems. Accordingly, in every Member State of the European Union, concerning digital labour
platforms classified as employers, the principle of vicarious liability established under national law will
continue to apply (due to the absence of harmonised tort law at the level of the European Union). Once
Directive (EU) 2024/283 has been implemented into the national legal orders of all EU Member States,
there will no longer be any doubt about who bears responsibility for damage caused to a third party by
a platform-based worker. The entities bearing such liability will be digital labour platforms recognised
as employers. This outcome will result from the provision contained in Article 10 of Directive (EU)
2024/2831. Without this legal regulation, the issue of civil liability towards third parties on the part of a
digital labour platform, acting as an employer, would not be entirely clear. This stems from the fact that,
as explained earlier, the existence of vicarious liability requires the employer to exercise genuine control
over the employee. However, digital labour platforms (employers) delegate this control to algorithmic
systems that monitor the work of platform workers and make automated decisions based on data
collected about them. Such automation of the work process, even if only partially, has effectively
resulted in excluding human oversight over platform workers. However, Directive (EU) 2024/2831
introduces an obligation of human supervision. This requirement applies to those processes which have
already been automated by digital labour platforms and thereby effectively removed from the
employer’s (human) oversight and delegated to algorithms. As a rule, Directive (EU) 2024/2831 does
not prohibit such processes, except in cases where infringements of workers’ rights occur, necessitating
corrective action. At the same time, Directive (EU) 2024/2831 clearly stipulates that human supervision
of monitoring and decision-making systems is mandatory. That responsibility for any resulting
infringements, including vicarious liability, rests with the employer.

It should also be clarified that this article does not discuss the specific legal regulations concerning
the employer’s vicarious liability in detail. Each Member State of the European Union has its own
national legal framework governing this type of liability. The European Union has not yet opted for
comprehensive harmonisation of tort law. As vicarious liability constitutes a tortious liability, it has
likewise not been harmonised across the EU. An analysis of the national regulations concerning
vicarious liability applicable in individual Member States would significantly exceed the scope of this
article. Moreover, such analysis does not constitute its purpose. From the perspective of the adopted
research objective, it is crucial to emphasise that, owing to Directive (EU) 2024/2831, the existing
principles of an employer’s vicarious liability in the national legal systems of the EU Member States
will be effectively applied to digital labour platforms acting as employers.
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CONCLUSION

The consequences of the legal regime under Directive (EU) 2024/2831 are extensive and cover not
only natural persons performing platform work® and digital labour platforms® but also third parties to
whom a platform worker caused damage in performance of his or her employee duties.®® The
introduction by the Union legislator of a legal presumption of an employment relationship significantly
improves the situation of not only natural persons performing platform work but also third parties who
suffered damage as a result of an act or omission of a platform worker. The reforms introduced in
Directive (EU) 2024/2831 are far-reaching and positive since under the previous legislative framework,
the standard of legal protection afforded to natural persons injured by performers of platform work was
insufficient. This was the case as, in practice, in most situations the legal relationships between platform
contractors and digital labour platforms were not qualified by DLP as employment and, as a result, DLPs
— not having the status of employer — did not incur civil liability for damages caused to a third party by
a person performing platform work. Platform contractors, treated by DLPs as independent service
providers, and not as employees, incurred liability themselves vis-a-vis third parties for any damages
that could occur in performance of platform work. This situation was very favourable to digital labour
platforms that profited from platform work and, at the same time, would not assume any civil liability
towards third parties for damages caused by platform contractors. At the same time, such state of the
law was very unfavourable, or even unjust, both to injured third parties and persons performing platform
work who caused the damage. First, because the financial position of persons performing platform work
was often difficult and would not allow to compensate the damage caused. In fact, in such situations,
the third party suffering damage was deprived of the compensation due. Second, the imposition on a
platform work contractor of liability for a damage caused to a third party additionally worsened their
already unfavourable legal and financial standing. Since, in fact, the person performing platform work
has not been so far, in most cases, qualified by digital labour platforms as employee but as an
independent contractor, that person could not take advantage of any employee rights. In such situation,
the lack of legal protection as afforded to employees in combination with the need to incur full civil
liability for damages caused to a third party gave rise to a flagrant disproportion between the legal
position of persons performing platform work and the legal position of digital labour platforms.
Attribution of the employer status to digital labour platforms, provided that the conditions are met as
laid down in Directive (EU) 2024/2831, will definitely change the unfavourable legal situation discussed
above. Platform work contractors will be granted employee rights and injured third parties will be in a
position to seek damages from DLP (employers), that is parties in much better financial position, capable
of paying due compensations in full.

The second, extremely important consequence of the legal regime under Directive (EU) 2024/2831
is an unambiguous determination by the Union legislator that digital labour platforms, acting as
employers, cannot avoid liability towards their employees, but also towards third parties to whom a
platform worker caused damage, even if the DLPs make use of artificial intelligence systems allowing
to autonomously manage the labour process and to make decisions. Autonomy does not preclude
liability, which, at the end of the day, will still be borne by the employer, that is digital labour platforms
in the analysed situations. The legal provisions of Directive (EU) 2024/2831 are essential also inasmuch
as they set a specific regulatory direction for the future. Presently, the EU legislator does not aspire to
develop new legal constructions, differing from the existing ones, that would lead to granting so called
digital personality to most advanced and autonomous Al systems and, at the same time, allow attribution
to such systems of civil liability for the damage caused.

3 Qualified as employees.

34 Qualified as employers.

3 This can be random natural persons unrelated to a DLP by any legal relationship or customers of the digital labour platform
having a contractual relationship with the platform to whom a platform worker caused a damage in performance of his or
her employee duties, or even other employees of the digital platform, or other persons rendering platform work, irrespective
of their employment basis.
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The debtor’s ordinary business activities as a mechanism for circumventing the pari
passu principle?

BeZna podnikatel’ska ¢innost’ dlZznika ako mechanizmus obchadzania zasady pari passu

Abstract

The upcoming amendment to insolvency rules has caused a discussion on the Slovak bankruptcy scene
about the relationship between the pari passu principle and the performance of normal business
activities by a debtor in bankruptcy. The amendment is intended to allow debtors to give priority to
satisfying the claims of unrelated creditors without respecting the pari passu principle in the case of
obligations necessary to maintain the operation of their business (“exception™). As the legislator did not
specify in detail the category of claims that are key to maintaining the business, there is a risk that in
practice this provision will cause legal uncertainty for entities that will be directly affected by the legal
acts of the bankrupt debtor. In connection with the issue raised, the author aims to assess whether the
pari passu principle takes precedence over the performance of the normal business activities of the
debtor in bankruptcy and whether the category of claims necessary for the maintenance of the business
is defined in such a way as to avoid doubts in practice. At the same time, the author focuses on the
question of whether the amended provision works in favor of protecting the property interests of
creditors or rather to their detriment. In conclusion, the author emphasizes that it is not possible to
interpret the provisions of bankruptcy law in contradiction to the fundamental principles on which
bankruptcy law is based.

Keywords: pari passu principle, business activity, bankruptcy.

Abstrakt
Pripravovana novela pravidiel konkurzného konania vyvolala na slovenskej konkurznej scéne diskusiu
o vztahu medzi principom pari passu a vykondavanim beznej podnikatelskej cinnosti diznika v konkurze.
Novela ma diznikom umoznit' uprednostnit’ uspokojenie pohladavok nespriaznenych veritelov bez
respektovania principu pari passu v pripade zavdzkov nevyhnutnych na udrzanie prevadzky ich podniku
(,,vynimka ). KedZe zdkonodarca blizsie nespecifikoval kategoriu pohladavok, ktoré su klucove pre
udrzanie podnikania, existuje riziko, Ze toto ustanovenie sposobi v praxi pravau neistotu subjektom
priamo dotknutym pravnymi konmi Upadcu.
V nadviznosti na uvedeny problém sa autor zameriava na posudenie, ¢i ma princip pari passu prednost
pred vykondvanim beznej podnikatelskej cinnosti diznika v konkurze a ¢i je kategoria pohladavok
nevyhnutmych na udrZanie previdzky podniku definovana tak, aby sa predislo pochybnostiam v
aplikacnej praxi. Zaroven sa autor venuje otdazke, ¢i novelizované ustanovenie posobi v prospech
ochrany majetkovych zaujmov veritelov alebo skor v ich neprospech.
V zavere autor zdoraziuje, Ze ustanovenia konkurzného prdava nie je mozné vykladat' v rozpore so
z&kladnymi principmi, na ktorych je konkurzné pravo postavené.
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INTRODUCTION

Since the adoption of amendment No. 7/2005 Coll. to the Act on Bankruptcy and Restructuring and
on Amendments to Certain Acts (hereinafter "the Bankruptcy Act"),® which came into effect on July 17,
2022, the Slovak bankruptcy area has been developing in a direction that weakens the principle of pari
passu (the principle of proportional satisfaction of bankruptcy creditors) as a fundamental principle of
bankruptcy law.

Currently, a government bill amending Act No. 7/2005 Coll. on Bankruptcy and Restructuring and
on Amendments to Certain Acts, as amended, and amending certain acts (hereinafter "the Proposal')
submitted by the Ministry of Justice of the Slovak Republic,* which shifts the "direction” of weakening
the pari passu principle to a "trend.” This shift is also reflected in the amended wording of Section 3(4)
of the Bankruptcy Act ("the Amended Provision™), where the replacement of the conjunction "and" with
the conjunction "or" will allow a debtor in bankruptcy to satisfy a creditor's claim necessary to maintain
the operation of its business, even without undergoing a recovery process in the form of public
preventive restructuring.®

The wording of the Amended Provision causes legal uncertainty, particularly from the perspective
of creditors, in terms of the protection of their property interests by maintaining their right to
proportional satisfaction, but also from the perspective of the trustee as an entity actively entitled to file
an action to contest the validity of legal acts. Another area that may raise significant doubts in practice
is the relationship between the Amended Provision and the contestability of legal acts of a debtor in
bankruptcy, particularly in the context of the conflict between the pari passu principle and the limits of
the so-called "normal business relations" in the form of the fulfilment of those claims that the legislator
qualifies as necessary for the preservation of the operation of the enterprise.

In this paper, we focus on assessing whether the pari passu principle takes precedence over the
normal business activities of a debtor in bankruptcy, and therefore whether it should be applied
preferentially. At the same time, the aim of the author is to verify whether the Amended Provision is (or
is not) capable of raising any doubts in its interpretation in practice. Through scientific research, we
would also like to assess whether the Amended Provision works in favour of protecting the property
interests of creditors or rather to their detriment.

Given the above, we set out to verify the following hypothesis: ,,It is not possible to interpret the
amended provision (Section 3(4) of the Bankruptcy Act) in such a manner as to suppress the fundamental
principle of pari passu.

In writing this paper, we used the methods of analysis, analogy, comparison, induction, and
deduction. The individual scientific methods helped us to focus more closely on the question of the
relationship between the Amendment and the pari passu principle, thereby verifying the defined
hypothesis and fulfilling the scientific objective.

The paper builds on previous research in this area, which, however, focuses more on selected partial
issues of the researched topic — for example, the contestability of legal acts. However, no attention has
been paid to the conflict between the pari passu principle and the conduct of normal business activities,
probably because the proposed legislation has not yet entered into force. For this reason, we consider
the research topic to be of significant value to scientific research.

In closing, we note that the focus of this paper is an analysis of the Amended Provision, focusing
primarily on the "exception” referred to in letter b), i.e., the exception to the application of the pari passu

3 Act No. 7/2005 Coll. on Bankruptcy and Restructuring and on Amendments to Certain Acts.

4 The Proposal was discussed at the 39th session of the National Council of the Slovak Republic on 10 September 2025 and
was forwarded to the editorial office.

5 For more information on public preventive restructuring — a comparison of selected institutions of Slovak and Czech
legislation, see HRABANKOVA, K. Verejna preventivna restrukturalizicia ako sanaény proces podnikatel'a v komparacii
s Ceskou pravnou tpravou. In STUDIA IURIDICA Cassoviensia [online], vol., 22, 2024, no. 2, pp. 51-68. Available at:
doi:10.33542/S1C2024-2-04, [cited 2025-09-12].
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principle in connection with the debtor's ordinary business activities in the form of payment of claims
necessary to maintain the debtor's business operations.

1. THE PARI PASSU PRINCIPLE IN EFFECT EVEN BEFORE THE FORMAL
DECLARATION ON BANKRUPTCY

Section 3(4) of the Bankruptcy Act contains a rule according to which proportional satisfaction of
creditors should be applied at the time when the debtor learned/could have learned about their
bankruptcy while exercising professional care. The debtor must therefore act in such a way that each of
its creditors receives only what they would be entitled to in the event of bankruptcy® — the limit of the
claim satisfaction. It is irrelevant whether bankruptcy has been formally declared on the debtor's assets
— the application of the pari passu principle is linked to the moment of bankruptcy.

In connection with the above, the importance of the duty of care of the statutory body becomes
paramount. Acting with professional care in conjunction with acting in accordance with the interests of
the company and its shareholders is one of the fundamental duties of the statutory body, which (among
other things) includes making a decision only after obtaining and considering all available information
relating to the subject matter of the decision, and not giving priority to their own interests, the interests
of certain shareholders or third parties over the interests of the company, which is key for the purposes
of performing a legal act consisting in satisfying the claim of a specific creditor. In defining professional
care, Duracinska also applies the definition of the ZKR, concluding that “professional care means acting
with care appropriate to the function or position of the person acting, taking into account all available
information that relates to or may affect their actions.”’

The judicial authorities also comment on the requirement of duty care. In a resolution of the Supreme
Court of the Slovak Republic dated May 19, 2022, No. 40bdo/106/2020, the court expressed the legal
conclusion that a statutory body acts with professional care if it performs its function with the necessary
knowledge and, when making a specific decision, makes appropriate efforts to use all reasonably
available sources of information,® on the basis of which it considers its possible advantages and
recognizable risks (with the aim of minimizing them). Others perceive acting with professional care as
the duty of a statutory body to exercise its powers as a professional in the field of its administration and
management. However, this does not mean that professionalism is understood as a duty of expertise in
all aspects of a commercial company in which the company operates (e.g., law, accounting, economics,
etc.).?

The debtor applies the above-mentioned obligation to satisfy creditors' claims in accordance with the
pari passu principle from the moment it becomes insolvent and learns or could have learned of this fact,
if duty care had been exercised. From an application perspective, bankruptcy!® is most often
demonstrated by the financial instability of a company, manifested in negative equity, which is a basic
economic indicator and can be read from the financial statements. The second case is the debtor's

6 The proportional satisfaction of creditors is justified primarily by the fair satisfaction of all creditors and not only of
individually selected creditors. (DOLNY, J. Uspokojovanie pohPadévok spriaznenych o0séb v konkurznom konani.
In Justi¢na revue [online], vol. 72, 2020, no. 3, pp. 361-369. Available at: https://www.legalis.sk/clanky/1890/
uspokojovanie-pohladavok-spriaznenych-osob-v-konkurznom-konani), [cited 2025-09-18]).

7 DURACINSKA, J. Povinnost’ starostlivosti riadneho hospodara alebo povinnost’ odbornej starostlivosti z hl'adiska pravnej
komparatistiky. In Dny prava 2012 - Days of law [online]. Brno: Masarykova univerzita, 2013, p. 1792. Available
at: https://www.law.muni.cz/sborniky/dny_ prava_2012/files/Bermudskytrojuhelnik/Bermudskytrojuhelnik.pdf,

[cited 2025-09-11].

8  RAKOVSKY, P. Dafiovy podvod a zneuzitie prava v oblasti dani. Pravne nasledky. Bratislava: C. H. Beck, 2021, pp. 43-
54.

9 LUKACKA, P. § 135a [Zodpovednost’ konatel'a]. In LUKACKA, P., HUCKOVA, R., KUBINEC, M. a kol. Obchodny
zakonnik. Komentéar. Praha: C. H. Beck, 2025, p. 657; BARKOCI, S., BLAHA, M., GRAMBLICKOVA, B. § 135a
[Zodpovednost pri vykone funkcie]. In PATAKYOVA, M. a kol. Obchodny zakonnik. Komentar. Bratislava: C. H. Beck,
2022, pp. 671-679.

10 Section 3(1) — (3) of the Bankruptcy Act.
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inability to pay its debts after a maturity period of at least 90 days to more than one creditor, which is
not a classic financial indicator, but more of a legal indicator, manifested by an insolvency test. 1! In
both cases, these are indicators that primarily reflect the economic vitality*? of the company, which the
statutory body is required to monitor and evaluate in order to make specific decisions. In practice, this
means that the statutory body is obliged, in accordance with its duty of care, to continuously evaluate
indicators signalling the financial vitality of the company and its ability to meet its obligations.®?

After assessing that a commercial company has gone bankrupt, there is an obligation, under threat of
contestability, to satisfy creditors' claims only up to the amount that would have been satisfied in the
event of hypothetical bankruptcy (limit on the extent of satisfaction of claims). In practice, this means
that any performance in favour of creditors exceeding the specified limit is classified as a preferential
legal act.™

In the Proposal, the legislator establishes one of two exceptions to this obligation, whereby the limit
in question does not apply, namely the fulfilment of claims that are necessary to maintain the debtor's
business operations, but only on condition that the creditor of the claim is an unrelated entity. The
intention was to effectively ensure the continuity of the debtor's business activities, thereby enabling the
debtor to continue to generate resources from which creditors can be satisfied. In all circumstances,
however, it is necessary to take into account the performance itself, which should not result in a reduction
of the debtor's assets greater than would have been the case if the performance had not been provided,
or (in the best-case scenario) the debtor's assets are preserved or increased by the performance
provided.®®

We believe that such an extensively conceived exemption creates room for interpretation risks,
particularly in connection with the concept of "claims necessary to maintain the debtor's business
operations,"” the boundaries of which are not specified by the legislature. The lack of specification of
this category of claims will most likely lead to subjective interpretation, which will vary depending on
the interests pursued by the entity providing the interpretation (creditors, debtor, partners, bankruptcy
trustee). However, differences in interpretation may also arise in the decision-making practice of courts,
causing legal uncertainty for the debtor or bankruptcy trustee as entities bearing the risk of liability for
incorrect decisions, or the creditors themselves who have entered a legal relationship with a commercial
company experiencing economic difficulties.

However, we expect that the practical application will show that it will indeed be necessary to
consider establishing a more precise framework for the category of claims necessarily related to the
operation of the business. So far, we can imagine various categories of receivables under this term that
could be classified as necessary for maintaining business operations, for example:

(i) receivables necessary to secure the company's infrastructure (receivables from energy suppliers,
receivables related to the rental of real estate, telecommunications services, etc.);

11 For more details on testing for insolvency, see e.g. DOLNY, J. Testovanie ipadku a hroziaceho upadku dlznika z pohladu

slovenského pravneho poriadku. In STUDIA IURIDICA Cassoviensia [online], vol. 11, 2023, no. 2, pp. 3-13. Available
at: doi:10.33542/S1C2023-2-01, [cited 2025-09-15].

12 See also HRABANKOVA, K. Verejna preventivna retrukturalizicia ako sanaény proces podnikatela v komparécii s

&eskou pravnou Upravou. In STUDIA IURIDICA Cassoviensia [online], vol., 22, 2024, no. 2, pp. 51-68. Available at:

doi:10.33542/S1C2024-2-04, [cited 2025-09-12].

LIt is clear that executives are responsible for the state of accounting and prescribed records, regardless of whether they

perform these activities personally or through other legal entities or individuals.” (Supreme Court of the Slovak Republic:

30b0/106/2007; District Court in Trnava: 6T0/49/2023).

14 In bankruptcy terminology, creditor preference relates to a violation of the rule of absolute priority, i.e., a situation in which,
within the hierarchical structure of protected property interests of creditors, there is an improvement (preference) in the
right of a creditor to be satisfied over other creditors with a comparable substantive legal position. (MALIAR, M.
Odporovatelnost dohodou o zapogitani pohladavok. In  Sukromné pravo [online], vol. 4, 2021. Available
at: https://www.legalis.sk/clanky/2522/odporovatelnost-dohodou-o-zapocitani-pohladavok), [cited 2025-09-18].

15 Explanatory memorandum to the Proposal.
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(ii) receivables necessary to secure human capital (receivables from employees, receivables from
health or social insurance, etc.);

(iii) receivables necessary to ensure the continuity of production or sale of goods and provision of
services (e.g., receivables from suppliers);

(iv) receivables related to the fulfilment of obligations towards the state (e.g., tax receivables);

(v) claims necessary for the preservation and maintenance of the value of the debtor's assets (claims
related to asset maintenance, claims related to physical protection of assets, claims against
insurance companies); and

(vi) other.

Such an extensive definition of receivables necessarily related to the operation of the business would
apparently circumvent the purpose of the Amended Provision. However, we do not believe it is
appropriate to exhaustively define the exact calculation of receivables that fall into this category. It is
understandable that the business environment offers entrepreneurs a wide range of activities that differ
from one another. We believe that the legislator should define a basic framework for this category
(consisting of the calculation of specific types of receivables), but at the same time should define the
concept of "necessity," which is a key concept that is currently questionable and unspecified.

2. THE FUTURE OF THE PARI PASSU PRINCIPLE

The current wording of the Bankruptcy Act requires cumulative fulfilment of the following
conditions for the application of the "exception" to the pari passu principle contained in Section 3(4):

(i) the debtor's bankruptcy;

(ii) the debtor's ongoing restructuring process; and

(iii) the fulfilment of a claim by an unrelated entity necessary to maintain the debtor's business
operations.

Under the Amended Provision, it is sufficient to meet the condition set out in point (i) while
cumulatively fulfilling the condition set out in point (ii) or, alternatively, the condition set out in point
(iii).

For a more detailed explanation of the changes to the Amended Provision, Table 1 below provides
an overview of the conditions that must be met for the debtor to circumvent the obligation to satisfy
creditors proportionally.

Table 1 Comparison of Section 3(4) of the Bankruptcy Act in its current wording and in its amended wording

Section 3(4) of the Section 3(4) according to the
Bankruptcy Act, as currently | Proposal:
amended: "A debtor who has learned or

"A debtor who has learned or | could have learned about his
could have learned about his | bankruptcy while exercising
bankruptcy while exercising duty care may not satisfy a

L egislative wordin duty care may not satisfy a due monetary claim to an
g g due monetary claim to an extent greater than the
extent greater than the amount that would be due to

amount that would be due to the creditor in the satisfaction
the creditor in the satisfaction | of creditors in the event of

of creditors in the event of bankruptcy; this shall not
bankruptcy; this shall not apply if the debtor's
apply if the debtor's insolvency occurred during
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insolvency occurred during public preventive

public preventive restructuring or the claim is
restructuring and the claim is | necessary to maintain the
necessary to maintain the debtor's business operations

debtor's business operations | against an unrelated party."
against an unrelated party."

Bankruptcy ) V] o
The course of the preventive
restructuring process (public | & () )

preventive restructuring)
Satisfaction of a claim of an
unrelated entity necessary for

maintaining the debtor's © ® ©
business operations

The Amended Provision was intended to clarify the conditions for property transactions by a
company (transfer of assets from the company) during the interim period between the bankruptcy and
its finding. The state of bankruptcy declared ex post by a court decision creates a situation in relation to
the debtor's asset structure where the economic interests of creditors prevail over the debtor's assets.
During this interim period, the debtor should restrict the disposal of assets, as its actions may result in
unjustified preferential treatment of creditors, which may have consequences, including criminal ones.*®
At the moment of bankruptcy, the debtor is obliged to act in accordance with the pari passu principle,
i.e. to minimize the risk of preferential payments, regardless of whether bankruptcy has been formally
declared on their assets.'’

In connection with the purpose pursued by the legislator in changing the Amended Provision, in our
opinion it is desirable to recall the intention of the legislator in including Section 3(4) of the Bankruptcy
Act as a novel provision. Section 3(4) of the Bankruptcy Act was included in the Bankruptcy Act
because of the adoption of Act No. 111/2022 Coll. on the resolution of imminent insolvency and on
amendments to certain acts (hereinafter referred to as the "Act on Imminent Insolvency”).® The
explanatory memorandum to the Act on Impending Insolvency states that a hierarchical structure of
mutual relations between individual creditors arises for the debtor in relation to the debtor's assets at the
moment of its insolvency — even before the insolvency was determined by the court by declaring
bankruptcy. The existence of such quasi-contractual relationships between creditors prevents the debtor
from freely deciding on the satisfaction of creditors' claims.!® However, insolvency regulation should
be precise regarding the possibility of certain claims being satisfied by the debtor itself and should reflect
the existence of the rules of (absolute) priority and pari passu as two rules governing the existence of
the debtor's hierarchical structure. The pari passu rule (horizontal rule) is a rule that is enforced in the
satisfaction of unsecured obligations. The absolute priority rule (vertical rule) governs the satisfaction
of secured creditors. If the debtor is bankrupt, it is reasonable to enforce that the debtor fulfils its debt
as if the debtor's bankruptcy had already been determined by the court and bankruptcy proceedings had
been declared on its assets, including the rules for satisfying related debt. The horizontal pari passu rule
prevents the claims of persons (typically creditors) with comparable substantive legal status from being
satisfied arbitrarily differently. The application of the vertical rule of absolute priority, on the other hand,

16 Explanatory memorandum to the Proposal.

17 Supreme Court of the Slovak Republic: 6Tdo/62/2011: ,(...) if a company finds itself in a situation where, as a debtor, it
does not have sufficient funds to pay all its due liabilities, it is obliged to satisfy all its creditors (...) proportionally and
equally (...), it must adjust the management of the company so that it can fulfil all its obligations or, if necessary, terminate
its business activities.".

18 Act No. 111/2022 Coll. on the resolution of imminent insolvency and on amendments to certain acts.

19 Arbitrariness is also prevented by the formulation of certain criminal offenses (e.g., the offense of favouring a creditor
within the meaning of Section 240 of Act No. 300/2005 Coll. Criminal Code).
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ensures that creditors with different substantive legal positions are not satisfied arbitrarily equally or
arbitrarily differently. The consequence of this rule is also that the claims of creditors with "better"
priority must be satisfied in full before the satisfaction of claims with "worse" priority can begin.?

The purpose of adopting the provision of Section 3(4) of the Bankruptcy Act was therefore to ensure
that a debtor in bankruptcy respects the pari passu principle and the principle of absolute priority when
satisfying the claims of its creditors, and thus to prevent selective satisfaction of creditors, circumvention
of the basic rules of bankruptcy proceedings, and damage to creditors.

The conjunctive arrangement of conditions in the Amended Provision, though, brings a whole new
dimension to the actions of a debtor in bankruptcy. While Section 3(4) of the Bankruptcy Act, as
currently worded, stipulates that a debtor in bankruptcy is entitled to satisfy creditors' claims that are
key to the operation of the business without respecting the proportional satisfaction of creditors only if
the debtor's bankruptcy occurred during an ongoing restructuring process (public preventive
restructuring), i.e. when the debtor has actually taken steps to restore the economic vitality of the
company and has an interest in eliminating unfavourable economic indicators, while continuing to
operate in accordance with the restructuring plan (it would be virtually impossible for the company to
operate without the payment of the claims necessary for its operation, and allowing them to be contested
would be illogical), the Amended Provision allows a debtor in bankruptcy who, in addition to apparently
violating the obligation to file a petition for bankruptcy in accordance with Section 11(2) of the
Bankruptcy Act? and has not initiated any other process aimed at restoring the viability of the business,
to satisfy selectively chosen unrelated creditors whose claims are necessary for the debtor's operation.

By enshrining this exception in other words, the legislator has established that the satisfaction of a
claim of an unrelated creditor is not a contestable legal act if it concerns the performance of the debtor's
ordinary business activities. However, as we mentioned above, the limits of the performance of ordinary
business activities are not yet legally defined.

In our opinion, such a conclusion is also in direct conflict with Section 59(1) of the Bankruptcy Act,??
according to which a preferential legal act is, inter alia, a legal act by which the debtor has otherwise
unjustifiably favoured his creditor over other creditors. A preferential legal act consisting in the
unjustified preferential treatment of a creditor over other creditors can undoubtedly also be subsumed
under the satisfaction of the claim? of a selectively chosen creditor while simultaneously failing to
satisfy the claims of other creditors in the same proportion. It is precisely because of the successful
contestability of the debtor's legal acts, which reduce the debtor's assets or change their structure,?* that

20 Constitutional Court of the Slovak Republic: I. US 417/2020.

2L Section 11(2) of the Bankruptcy Act: ,,A debtor who is a legal entity is obliged to file a petition for bankruptcy within 30
days of becoming aware or, with due professional care, could have become aware of its insolvency. This obligation on
behalf of the debtor is also incumbent on the statutory body or member of the statutory body of the debtor, the liquidator
of the debtor, and the legal representative of the debtor.; For further information on liability for failure to file a petition
for bankruptcy in a timely manner, see MAJERNICEK, O. Uplatiiovanie zodpovednosti &lenov 3tatutarnych organov za
nepodanie ndvrhu na vyhldsenie konkurzu véas. In Sdkromné pravo [online], vol. 6, 2020. Available
at: https://www.legalis.sk/clanky/2224/uplatnovanie-zodpovednosti-clenov-statutarnych-organov-za-nepodanie-navrhu-
na-vyhlasenie-konkurzu-vcas, [cited 2025-09-18] or LUKACKA, P. Perspektivy ochrany veritelov v kontexte aktualnych
zmien Obchodného zakonnika. In BURDA, E., MIHALIK, S. (eds.) Pravna ochrana veritel'ov. Bratislava: Univerzita
Komenského v Bratislave, Pravnicka fakulta, 2017, p. 22.

2 Section 59(1) of the Bankruptcy Act: ,(...) a preferential legal act is a legal act by which the debtor has fulfilled, in whole
or in part, a monetary claim otherwise due only upon the declaration of bankruptcy, secured its obligation later than the
obligation arose, agreed to modify or replace his obligation to his disadvantage, or otherwise unjustifiably favoured his
creditor over his other creditors.*.

2 By paying it, offsetting it, or by any other means whereby the claim of a selectively chosen creditor is extinguished.

24 Supreme Court of the Slovak Republic: 50bdo/84/2020: ,,Although the transformation of the debtor's assets cannot in itself
cause the creditor to be deprived of their rights, the change in the structure of the assets as a result of the set-off of claims
is capable of depriving the creditor of their rights as a result of the actual non-acquisition of consideration from which the
creditors of the bankrupt could subsequently be satisfied. If the set-off agreement had not been concluded, the purchase
price that the defendant was obliged to pay to the bankrupt would belong to the bankruptcy estate, from which it would be
possible to (partially) satisfy the claims of the other creditors of the bankrupt, while the defendant would be obliged to file
his claim against the bankrupt in bankruptcy. (...) It is inadmissible for a debtor to give priority to the full satisfaction of
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the performance provided to the favoured creditor should be returned to the bankruptcy estate and
subsequently redistributed proportionally among the bankruptcy creditors in accordance with the pari
passu principle.

The Amended Provision, though, gives the impression of suppressing the pari passu principle with
the vigilantibus iura scripta sun principle. The result of the clash between these two fundamental
principles is that a creditor who actively takes steps to enforce their claim and at the same time proves
that their claim can be subsumed under the (currently) unlimited category of claims necessary to
maintain the operation of the business has, let's say, certainty of success in any legal proceedings to
determine the ineffectiveness of a legal act. We consider this approach to be untenable.

Not only the debtor's creditors who failed to take active steps to satisfy their claims in a timely manner
find themselves in a state of legal uncertainty, but also the bankruptcy trustee himself as an entity
actively entitled to file contestation actions. Pursuant to Section 3(2) of Act No. 8/2005 Coll. on trustees
and on amendments and supplements to certain acts, the trustee is obliged to perform his activities with
professional care, using his previous experience and acquired professional knowledge, which in practice
is also reflected in the evaluation and subsequent contestation of the debtor's legal acts. The trustee's
task is to effectively protect the bankruptcy estate and the interests of creditors, which means that we
perceive contesting the debtor's legal acts not only as a right (optional possibility), but also as an
obligation of the trustee.?> On the other hand, the trustee should properly assess the likelihood of success
of the claim, as each court proceeding prolongs the bankruptcy proceedings (time factor), which is also
reflected in an increase in the expenses of the trustee related to the conduct of the bankruptcy
proceedings (financial factor), which means an increase in claims against the estate.?® We would like to
express our conviction that, based on the wording of the Amended Provision, the trustee is unable to
proceed objectively in order to avoid the risk of breaching the duty to act with professional care. ?” The
reason lies in the fact that the legislator does not specify the category of claims that it designates as
necessarily related to the operation of the business. In application practice, a scenario may arise where
the administrator does not file an action to set aside, even though he could be successful at the end of
the day, or, conversely, where the administrator initiates proceedings but, due to the inability to bear the
burden of proof, only causes an unreasonable prolongation of the bankruptcy proceedings and an
increase in the associated costs.

Leaving the Amended Provision without a further legislative definition gives a big role to the courts,
which will have to consider the specific legal acts of the bankrupt debtor and decide whether a certain
type of claim can be subsumed under the category of obligations related to the debtor's ordinary business
activities. Although case law can be considered a quasi-source of bankruptcy law and the role of the
courts in interpreting legal provisions is natural, in this case there is no clear legislative framework to
guide their decision-making, which may lead to discrepancies in the interpretation of the Amended
Provision, differing judicial interpretations, thereby contributing to legal uncertainty. Furthermore, we
believe that leaving the scope of application of the provision in question to the individual discretion of
the courts may create room for unpredictability in decisions and make it difficult to predict the legal
consequences of the debtor's actions in bankruptcy.

one creditor and not satisfy the other creditors at all. If the debtor proceeds in this manner, it will favour one creditor at the
expense of the other creditors, who will be deprived by such action of the debtor. In this context, it is legally irrelevant that
the debtor, who was unable to meet all his due obligations, fulfilled by his actions what the (favoured) creditor would have
been legally entitled to, since it was the debtor's obligation to take into account the interests of all his creditors.*.

% Section 86(2) of the Bankruptcy Act; The contestability of the debtor's legal acts by the trustee in bankruptcy is intended
to ensure that creditors' claims are satisfied in the manner and to the extent that would have been the case if the contestable
legal act had not been performed. (DURICA, M. Zakon o konkurze a restrukturalizacii. Komentar. 4th ed. Praha: C. H.
Beck, 2021, pp. 509-526.)

% Section 87(2)(c) of the Bankruptcy Act.

21 For more information on the responsibilities of the trustee in bankruptcy, see MORAVCIKOVA, A. Zodpovednost spravcu
konkurznej podstaty - pravny rezim naroku.In Sukromné préavo [online], vol. 10-11, 2015. Available
at: https://www.legalis.sk/clanky/135/zodpovednost-spravcu-konkurznej-podstaty-pravny-rezim-naroku, [cited 2025-09-
18].
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CONCLUSION

The satisfaction of selected creditors' claims before the commencement of bankruptcy proceedings
in fact disadvantages the satisfaction of other creditors.?® The main purpose of bankruptcy proceedings
should be to preserve the pari passu principle in satisfying creditors, and for this reason, satisfying the
claims of one or some preferential creditors in full effectively disadvantages other creditors whose
satisfaction is threatened or even thwarted after the formal declaration of bankruptcy on the debtor's
assets precisely as a result of the removal of assets from the commercial company.?® Such preferential
treatment should be excluded under the Amended Provision if the debtor performs a (preferential) legal
act in the course of its ordinary business activities.

The absence of a definition of claims necessarily related to the continuation of business operations
raises the question of the limits of ordinary business activities, which we perceive as a risk of subjective
interpretation.

This is undoubtedly linked to the legal uncertainty that we perceive in two dimensions. Firstly, there
is the legal uncertainty of those creditors whose claims have not been satisfied and who have therefore
been deprived of their property interests. It is questionable whether the legislator will contribute to or
harm the protection of creditors' property interests with the Amended Provision. The answer to this
guestion depends on which side of the river the creditor stands. The protection of creditors' property
interests is strengthened if the creditor's claim has been satisfied by the bankrupt debtor (it is irrelevant
whether the creditor actively took steps to enforce its claim or whether the debtor did so voluntarily)
and the creditor is able to argue that its claim was necessary to maintain the debtor's business operations.
In such a case, the favoured creditor will not be obliged to return the performance received. However,
this results in damage to the property interests of other creditors, as the satisfaction of selected creditors
leads to a reduction in the debtor's assets, from which creditors will be satisfied after the formal
declaration of bankruptcy. Secondly, there is legal uncertainty regarding the trustee in bankruptcy as an
entity actively entitled to file an action to contest the validity of legal acts. The trustee in bankruptcy,
while respecting the obligation to act with professional care, must effectively contribute to the protection
of the property interests of creditors, and this obligation is reflected (among other things) in the initiation
of litigation to determine the invalidity of the debtor's legal acts. However, the Amendment Provision is
precisely the loophole in successful contestability.

Furthermore, the Amended Provision is in direct conflict with the purpose for which Section 3(4) of
the Bankruptcy Act was adopted. The primary purpose was to establish a rule according to which a
debtor in bankruptcy should respect the principles of absolute priority and pari passu when performing
legal acts. However, the Amended Provision deviates from this purpose, as it approves legal acts of the
debtor which, although carried out in the ordinary course of business, in fact unjustifiably favoured a
selectively chosen creditor of an unfavourable claim.

We believe that, particularly in times of bankruptcy, the protection of creditors' property interests
(the right to proportional satisfaction of claims) must take precedence over the debtor's ordinary business
activities. If we were to allow the opposite interpretation, the contestability of legal acts would lose its

28 The prohibition of preferential treatment of creditors is also stated in Section 6 of the Bankruptcy Act, which states:
,.Creditors with equal rights have equal status in the resolution of the debtor's bankruptcy; preferential treatment of certain
creditors is not permitted.” (CSACH, K. Priame naroky tretich 0s6b voci ¢lenom organov alebo spolo¢nikom spolo¢nosti
(deliktna ochrana veritel'a obchodnej spolognosti). In HUSAR, J., CSACH, K. Konflikty zaujmov v prave obchodnych
spolo¢nosti. Bratislava: Wolters Kluwer, 2018, p. 124).

29 DOLNY, J. Odporovatelnost’ pravnych tikonov v konkurznom prave. Bratislava: C. H. Beck, 2021, p. 34; Supreme Court
of the Slovak Republic: 30bdo/31/2020: ,,If a debtor who is unable to meet their due obligations does not have sufficient
assets to satisfy them in full, they are obliged to satisfy their creditors proportionally. It is unacceptable for a debtor to give
priority to the full satisfaction of one creditor and not satisfy the other creditors at all. If the debtor does so, they will favour
one creditor at the expense of other creditors, who will be deprived by such action of the debtor. In this context, it is legally
irrelevant that the debtor, who was unable to meet all their due obligations, fulfilled by their action what the - the (favoured)
creditor had a legal claim, since the debtor's obligation was to take into account the interests of all its creditors, regardless
of whether or not bankruptcy proceedings had been initiated against it.*.
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meaning, as every debtor could claim that the satisfaction of claims was necessary, thereby
circumventing the purpose of Section 57 in conjunction with Section 59 of the Bankruptcy Act. For this
reason, too, it is necessary to uncritically accept the conclusion that even the payment of a liability
arising from normal business relations can cause prejudice to other creditors. The mere fact that the
debtor satisfied the claims of creditors during business cannot justify the selective satisfaction of selected
creditors at the expense of others.

According to the Proposal, the interpretation of the amended Section 3(4) of the Bankruptcy Act
cannot be applied in such a way that would place the amendment above the fundamental principles on
which bankruptcy law is based. One of these principles is the pari passu principle, which is the
fundamental pillar of satisfying creditors with comparable legal status in equal proportion. If the
Amendment were allowed to take precedence over this principle, the very purpose of bankruptcy law
would be undermined. The changes adopted as a result of the amendments to the Bankruptcy Act must
therefore be interpreted in accordance with the fundamental principles on which bankruptcy law is
based.

In conclusion, we would like to highlight Radbruch's formula:* "The conflict between justice and
legal certainty can only be resolved by giving priority to positive law, secured by regulations and power,
even when its content is unjust and ineffective, except in cases where the conflict between positive law
and justice reaches such an intolerable degree that the law as "inappropriate law" (unrichtiges Recht)
must give way to justice."*! Per analogiam, an intolerable level of conflict between justice (in the form
of the claim to uphold the pari passu principle) and positive law (the Amended Provision) means that
the law must give way as inappropriate law in favour of justice.
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Corporate mergers and demergers
and the principle of actual coverage of share capital — insights from Polish law, in a
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Zlucenia a rozdelenia spolo¢nosti a zasada realneho krytia zakladného imania — pohl’ad
pol'ského prava v komparativnom pravnom kontexte

Abstract
One of the key events inherent to corporate mergers and demergers carried out “by acquisition” is —in
typical cases — the increase in the share capital of the acquiring company. By contrast, when a merger
or demerger is carried out through “the establishment of a new company”, the key event is the formation
of that company’s share capital. In certain cases, when mergers or demergers involve over-leveraged
businesses, the admissibility of increasing the share capital of the acquiring company or the issuing and
covering the share capital of the newly established company, may be called into question. The crucial
issue is whether — to provide creditors of the companies being reorganised with adequate protection —
it is possible to apply general rules mandating the actual coverage of the share capital alongside the
merger- and demerger-specific creditor protection measures.
This article aims to provide a cross-sectional and comparative overview of the approach to this issue in
the legislation and doctrine of several European countries.
Keywords: corporate mergers, demergers, principle of actual coverage of share capital.

Abstrakt

Jednou z klucovych udalosti typickych pre zlucenia a rozdelenia spolocnosti uskutociiované formou
prevzatia je — vo vSeobecnych pripadoch — zvysSenie zdkladného imania nastupnickej spolocnosti.
Naopak, pri zluceniach alebo rozdeleniach uskutociiovanych zaloZenim novej spolocnosti je
rozhodujucou udalostou vytvorenie zakladného imaniatejto novej spolocnosti. V niektorych pripadoch,
ked sa zlucenia alebo rozdelenia tykaju nadmerne zadlZenych podnikov, moze byt spochybnend
pripustnost zvySenia zakladného imania nastupnickej spolocnosti alebo vydania a splatenia zakladného
imania novo zaloZenej spolocnosti. Kliicovou otazkou je, ¢i — na zabezpecenie primeranej ochrany
veritelov reorganizovanych spolocnosti — je mozné uplatnit vSeobecné pravidla vyzZadujice redalne krytie
zakladného imania, a to popri osobitnych opatreniach ochrany veritelov pri zluceniach a rozdeleniach.
Cielom tohto c¢lanku je poskytnut prierezovy a komparativny prehlad pristupu k tejto problematike v
pravnej Uprave a pravnej doktrine viacerych eurdpskych krajin.

KPucové slova: zlucenia spolocnosti, rozdelenia spolocnosti, zasada redlneho krytia zdkladného
Imania.

JEL Classification: K220

INTRODUCTION

One of the key issues inherent to corporate mergers and demergers is how to ensure adequate
protection to the creditors of companies undergoing reorganisation. Obviously, there are also other

1 PhD, Assistant Professor at the Chair of Civil, Commercial and Insurance Law at the Faculty of Law and Administration
of Adam Mickiewicz University in Poznan, jedrzej.jerzmanowski@amu.edu.pl.
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actors at play, such as shareholders or even stakeholders of the companies, since — as legal scholars are
right to notice — the company structure involves a somewhat “built-in” conflict of interests between
creditors and shareholders? (or, potentially, other stakeholders).

The key task for the legislator is to reconcile the conflicting interests of creditors and shareholders
and to develop the most efficient corporate reorganisation model. The difficulty lies in the fact that the
actual circumstances of companies involved in reorganisations, in particular their financial standing,
may vary drastically. The creditor protection system developed by the legislator should, on the one hand,
allow for flexible merger and demerger transactions when the risk of harm to creditors is low, and on
the other hand, realistically protect creditors when they are truly at risk of being harmed.

The basic rules on the protection of creditors of companies involved in mergers and demergers have
been outlined in UE law, with Directive 2017/1132 being particularly relevant®. Most notably, the EU
legislator mandates that national legislators create “adequate” systems to protect creditors of companies
involved in mergers and demergers, providing them, however, with a fairly extensive discretion as to
what that system should look like (See Article 99 and Article 146 of the Directive)*. As a result, national
law makers are opting for range of different solutions, and we see a variety of creditor protection models
across different countries. As a rule, the protective mechanisms may be divided into two groups; those
applicable ex ante or ex post®. A model is assigned into one of the those categories based on whether
creditors can exercise their rights to safeguard their interests before or after the relevant merger or
demerger has been registered. Additionally, ex ante models may be divided into those that enable the
creditors to suspend the merger or division procedure and those which extend protection to creditors
before a merger or demerger procedure is finalised without giving them the power to suspend it. Models
from the first group (among those classified into ex ante category) can be found for example in Italian
and British law, while the examples from the second group can be found in French and Belgian law. On
the other hand, ex post models can be found in German and Swiss law®. A classic example of an ex ante
mechanism is the right to object to a merger (Italian I'opposizione — see p. 4.4.4 below), while a classic
example of an ex post mechanism is the right to request security for claims, triggered after a merger or
demerger.

Regardless of the form of specific protection mechanisms adopted by national legislators in the laws
governing corporate mergers and demergers, legal scholars increasingly often debate the possibility or
need for additional application of more general provisions — not only the general company law rules
governing the operation of particular types of commercial companies, but even broader rules of civil
law.

It has been further suggested to distinguish between individual creditor protection measures,
applicable to specific creditors and their claims existing during reorganisation, and the institutional
protection measures protecting the interest of creditors as such (including future ones). The latter include
in particular the provisions mandating that the share capital be actually covered, the main focus of this
article. There are a number of doubts regarding the necessity, manner as well as the scope and effects of
applying such measures to corporate mergers and demergers.

2 See e.g. FLISZKIEWICZ, K. Ochrona wierzycieli tgczqcych sie spotek kapitatowych. Warszawa: C.H. Beck, 2016, p. 29
and KEDZIERSKI, D. V., Transakcje lewarowane a ochrona wierzycieli. Warszawa: C.H. Beck, 2020, p. 118-121; more
on the conflict of interests between creditors and shareholders see RADWAN A., Sens i nonsens kapitatu zaktadowego —
przyczynek do ekonomicznej analizy ustawowej ochrony wierzycieli spotek kapitatowych. In CEIMER M., NAPIERALA
J., SOJKA T. (eds.), Europejskie prawo spolek, t. II. Krakow: Zakamycze, 2005, p. 27-43.

3 Directive of the European Parliament and of the Council (EU) 2017/1132 of 14.06.2017 relating to certain aspects of
company law (EU OJ L 169 of 30.06.2017 p. 46 as amended).

4 To read more on this topic, see JERZMANOWSKI, J., Creditor protection models in the context of corporate mergers and
divisions — a comparative analysis of Polish, EU and Slovakian regulations. In SUCHOZA, J., HUSAR, J., HUCKOVA,
R. (eds.) Pravo, obchod, ekonomika IX. Kosice: Univerzita P. J. Safarika v Kogiciach, 2019, p. 164-165.

5 JERZMANOWSKI, J., Creditor protection models in the context of corporate mergers and divisions — a comparative
analysis of Polish, EU and Slovakian regulations. In SUCHOZA, J., HUSAR, J., HUCKOVA, R. (eds.) Préavo, obchod,
ekonomika IX. Kosice: Univerzita P. J. Safarika v Kogiciach, 2019, s. 165.

6 FLISZKIEWICZ, K. Ochrona wierzycieli lgczqcych sie spolek kapitatowych. Warszawa: C.H. Beck, 2016, p. 9-27.
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Therefore, this article aims to provide a cross-sectional and comparative legal overview of such
issues. First, it presents in more detail the difference between individual and institutional creditor
protection measures applicable during merger and demerger processes. It explains why individual
protection mechanisms are sometimes insufficient in those processes and why there is a need to resort
to more general regulations concerning, in particular, the actual coverage of share capital and the
protection of companies' assets. Subsequently, the article focuses on the former, i.e. the regulations
concerning the actual coverage of share capital, and in particular the prohibition of the so-called Unter-
pari-Emission and the scope of its application in merger and demerger processes. This issue is presented
with a discussion of Polish, German, Austrian, Swiss and Italian law. The author pays particular
attention to the effectiveness of these mechanisms in individual countries and the risk of creating
companies (in merger and demerger processes) that do not have their share capitals fully covered.
Finally, the author indicates the mechanisms that national legislators can use to strengthen the protection,
currently appearing sometimes to be insufficient.

The research methodology selected for this paper relies mostly on the dogmatic law analysis and
comparative law analysis.

1. INDIVIDUAL AND INSTITUTIONAL PROTECTION OF CREDITORS OF COMPANIES
UNDER REORGANISATION

The distinction between individual and institutional creditor protection measures originates from
German doctrine’. It can be said that both types of measures co-exist side by side®. In German doctrine,
the former include instruments that enable creditors to request security for the claims (8§22 and §125
UmwG)?® and give them an option to pursue compensation for damages suffered during reorganisation
(825 et seq. UmwG)™°. Their subject-specific nature arises from the fact that they require creditors to
take specific action (demand security for their claim, submit a claim). As far as the latter group
(institutional protection measures) is concerned, one could mention the rules regarding the actual
coverage of share capital (DE: Kapitalaufbringung) and the protection of that capital (DE:
Kapitalerhaltung). These measures are classified as institutional since, first of all, they do not require
any activity on the part of individual creditors to be triggered, and, secondly, they provide protection
during reorganisation not only to the existing creditors of companies being reorganised (in contrast to
individual measures), but also to future ones. They simply create a certain institutional framework
protecting current and future creditors of companies involved in reorganisation against insufficient
satisfaction of their claims?!, while improving the trust of market participants in such reorganisations*?.

An analogous approach (and categorisation) should be applied to the analysis of other protection
instruments available to creditors of companies being reorganised in other countries.

2. ACTUAL SHARE CAPITAL COVERAGE AND THE PROTECTION OF COMPANIES’
ASSETS

De lege lata, share capital is one of the central constructs for the protection of assets, and thus also
(but not only) for the protection of creditors of companies (especially in continental Europe)®. Its key

7 SCHMIDT, K., Glaubigerschutz bei Umstrukturierungen — Zum Referentenentwurf eines Umwandlungsgesetzes. In
Zeitschrift fur Unternehmens- und Gesellschaftsrecht. 1993, no. 3, p. 367-383.

8 PETERSEN, J., Der Glaubigerschutz im Umwandlungsrecht. Miinchen: C.H. Beck, 2001, p. 315.

9 German act on conversions (Umwandlungsgesetz) of 28.10.1994 (BGBI | S. 3210, 1995 | S. 428 et seq. as amended).

10 GONTSCHAR, N., UmwandlungsmaRnahmen im Insolvenzplanverfahren. Baden-Baden: Nomos, 2017, p. 39-43; see also
SCHMIDT, K., Glaubigerschutz bei Umstrukturierungen — Zum Referentenentwurf eines Umwandlungsgesetzes. In
Zeitschrift fir Unternehmens- und Gesellschaftsrecht, 1993, no. 3, p. 367.

' PETERSEN, J., Der Glaubigerschutz im Umwandlungsrecht. Munich: C.H. Beck, 2001, p. 10-12, 17.

12 GONTSCHAR, N., UmwandlungsmaBnahmen im Insolvenzplanverfahren. Baden-Baden: Nomos, 2017, p. 38.

13 One should however, emphasize the gradual erosion of this system and the gradual loosening of capital requirements,
especially for companies to which Directive 2017/1132 does not apply.
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function is to limit the impact of losses incurred by companies on their capacity to satisfy their
obligations. Though this view is being currently questioned, one may assume that it functions as a kind
of a guarantee'®. Although the contributions made to cover share capital are not an inviolable deposit
(the company can use them), and the system based on share capital relies solely on balance sheet criteria
without addressing the problem of liquidity, it nevertheless increases the solvency margin of
companies®®. This is primarily due to restrictions regarding the use of the company assets for the benefit
of shareholders, which is of paramount importance in case of a crisis.

The guarantee function of the share capital relies on two types of legal rules. The first group includes
rules aiming to ensure that the share capital becomes actually covered, while the second group focuses
on maintaining such coverage®. This traditional division, emphasized in particular in German legal
doctrine, reflects the aforementioned issue of capital coverage (Kapitalaufbringung) and its maintenance
(Kapitalerhaltung).

The rules from the former group are to ensure that the actual economic value of assets contributed to
the company to pay for the shares is at least equal to the amount of the declared share capital. This
applies both to the establishment of a company and the potential share capital increase at a later date.
The system of such rules is in itself quite extensive. It comprises, in particular, the rules on taking up
shares, making contributions and the effects or sanctions for non-performance or improper performance
of obligations to make contributions. Its crucial norms and the foundations for the rules on the actual
coverage of share capital are provisions prohibiting taking up shares for less than their nominal value
(for instance, in Poland, such rules are codified in the first sentence of Article 154(3) and Article 309(1)
CCCY). They are supplemented by prohibitions on taking up own shares (in Poland: sentence 1 of
Article 200(1) and sentence 1 of Article 366(1) CCC)*.

The function of the rules protecting company assets is to prevent unjustified asset transfers that
reduce solvency, which is crucial from creditors’ perspective’®, and the investment potential of the
companies, and thus their capacity to generate profits, which is of interest to shareholders. The system
of provisions aimed at protection of company assets is no less extensive than the system of rules aimed
at ensuring full coverage of share capital. It consists, in particular, of provisions defining the basic
principles of protection of companies’ assets, worded mostly as prohibitions, provisions on the
distribution of profit or coverage of losses, regulations on the acquisition by companies of their own
shares and their redemption, provisions creating mechanisms for the protection of creditors in
connection with the reduction of share capital, and provisions on so-called financial assistance?. In
Poland, crucial company asset protection rules include: in private limited liability companies — the ban
on the return of contributions (article 189(1) CCC), while in joint-stock companies — the ban on
reimbursement of payments made in exchange for shares (Article 344(1) CCC)?. The remaining
company asset protection system provisions supplement these bans.

14 OPALSKI, A., Prawo zgrupowan spétek. Warszawa: C.H. Beck, 2012, p. 384 and 386.

15 OPALSKI, A. In SOLTYSINSKI S. (ed.), System Prawa Prywatnego, vol. 17B, Prawo spélek kapitatowych. \Warszawa:
C.H. Beck, 2016, p. 103, mn 3, p. 112, mn 10, p. 82, mn 3.

16 OPALSKI, A., Prawo zgrupowar spétek. Warszawa: C.H. Beck, 2012, p. 384-385.

17 polish Code of Commercial Companies of 15.9.2000 (Journal of Laws of 2017, item 1577 as amended).

18 HERBET, A. In SOLTYSINSKI S. (ed.), System Prawa Prywatnego, vol. 174, Prawo spélek kapitatowych, \Warszawa:
C.H. Beck, 2015, p. 229-231, mn 21-24, OPALSKI, A. In SOLTYSINSKI S. (ed.), System Prawa Prywatnego, vol. 17B,
Prawo spolek kapitalowych. Warszawa: C.H. Beck, 2016, p. 125-127, mn 1-2.

19 OPALSKI, A. In SOLTYSINSKI S. (ed.), System Prawa Prywatnego, vol. 17B, Prawo spélek kapitatowych. \Warszawa:
C.H. Beck, 2016, p. 167, mn 1.

20 See a collective classification of these mechanisms applicable to private limited liability companies and joint-stock
companies in HERBET, A. In SOLTYSINSKI S. (ed.), System Prawa Prywatnego, vol. 174, Prawo spélek kapitatowych.
Warszawa: C.H. Beck, 2015, p. 241, mn 36, OPALSKI, A. In SOLTYSINSKI S. (ed.), System Prawa Prywatnego, vol.
17B, Prawo spélek kapitatowych. Warszawa: C.H. Beck, 2016, p. 167-168, mn 1.

2l OPALSKI, A., Prawo zgrupowan spétek. Warszawa: C.H. Beck, 2012, p. 388.
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3. TOWARDS THE APPLICATION OF PROVISIONS ON ACTUAL COVERAGE AND
PROTECTION COMPANIES’ ASSETS IN MERGER AND DEMERGER PROCEDURES

The feasibility and necessity of applying provisions on the actual coverage of share capital and the
protection of company’s assets to merger and demerger procedures is not obvious at all. In fact,
European legal scholars have been debating these matters for years. To a large extent, this is linked to
the assessment of the actual effectiveness of the basic creditor protection mechanisms enshrined in the
merger and demerger rules. The inadequacies of such protection directly support the view that one
should rely on more general provisions on company law that could offer a broader institutional
protection, including in particular the rules on share capital.

For instance, there has been a long-standing debate in foreign, mostly German and Austrian doctrine
on whether the individual protection mechanisms ensure sufficiently high level of protection to creditors
during reorganisation that would make it unnecessary to rely on the general rules governing the actual
coverage and protection of share capital. Legal scholars and courts are divided on these issues.
According to the prevailing (though not unanimous) view in the Austrian doctrine, individual creditor
protection mechanisms (in particular §226 et seq. 6AktG)?? cannot be perceived as a sufficient and
comprehensive regulation that would preclude the reliance on the general laws on the actual coverage
and protection of share capital?®. The Austrian Supreme Court also decisively agrees with this view. In
Germany, the situation is more complex. It must be said that a large part of German doctrine takes the
position that the protective mechanisms of the Umwandlungsgesetz (especially §22, 825 and §26 of the
UmwG) are entirely sufficient, and finds an auxiliary reliance on the provisions on the actual coverage
and protection of capital, in order to strengthen creditor protection, inadmissible?*. German courts have
expressed the same view a number of times?®.

In fact, this issue is part of a broader discussion on the effectiveness of ex ante and ex post creditor
protection models. Foreign doctrine points out that in legal systems providing for ex ante protection, the
level of creditor protection is higher than in systems based on ex post solutions. On the other hand, an
important disadvantage of ex ante measures is that they extend the duration of reorganisation
proceedings, which can be problematic, especially when the shareholders of the companies involved are
unanimous as to the desirability of the reorganisation and want to proceed quickly?. In contrast, in
systems relying on ex post solutions, creditor protection can sometimes be completely inadequate. In
particular, as soon as the reorganisation is registered, the companies involved may take actions (dispose
of assets, pay off the merged company’s liabilities or incur new ones) rendering the subsequent use of
ex post protection instruments (e.g., the right to demand security for claims) by creditors much less
effective. The doctrine points out that, especially where individual creditor protection is based solely on
ex post solutions, this protection must be boosted by solutions of institutional nature?’. Attention is
drawn to the need to ensure an appropriate balance between all solutions in question, i.e. ex ante and ex
post individual protection and institutional protection measures. One should agree with this view.

22 Austrian act on joint-stock companies (Aktiengesetz) of 31.3.1966 (BGBI No. 1965/98 as amended).

2 See a review of doctrinal positions in SZEP, CH. In JABORNEGG P., STRASSER R. (eds.), Aktiengesetz. Kommentar,
vol. 2. Wien: Manz Verlag, 2010, §224, p. 922-924, mn 6-7.

2 In support of this view see e.g. RODEWALD J., Vereinfachte ,, Kapitalherabsetzung  durch Verschmelzung von GmbH.
In GmbHRundschau. 1997, no. 1, p. 21, see also THALHEIMER J., Kapitalerhaltung und Gléaubigerschutz beim Down-
Stream-Merger. Hamburg: Verlag Dr. Kovaé, 2011, p. 108-115; Contra e.g. KOPPENSTEINER, H.-G., Zum
Glaubigerschutz bei der Verschmelzung von Aktiengesellschaften. In ADERHOLD, R., GRUNEWALD, B,
KLINGBERG, D., PAEFGEN, W.A. (eds.), Festschrift fur Harm Peter Westermann zum 70. Geburtstag. KéIn: Dr. Otto
Schmidt, 2008, s. 1160-1161, PETERSEN, J., Der Glaubigerschutz im Umwandlungsrecht. Munich: C.H. Beck, 2001, p.
195-196 and NARASCHEWSKI, A., Glaubigerschutz bei der Verschmelzung von GmbH. In GmbHRundschau.1998, no.
8, p. 358-359.

% See e.g. OLG Stuttgart judgement of 4.10.2005, case No. 8 W 426/05, DStR 2006, 338.

% KALSS, S., ECKERT, G., Glaubigerverfahren bei Umgriindungen von Kapitalgesellschaften: Uberlegungen zur
Zielrichtung und Wirkungsweise glaubigerschiitzender Vorschriften. In Der Gesellschafter. 2008, no. 1, p. 90.

27 KALSS, S., ECKERT, G., Glaubigerverfahren bei Umgriindungen von Kapitalgesellschaften: Uberlegungen zur
Zielrichtung und Wirkungsweise glaubigerschitzender Vorschriften. In Der Gesellschafter. 2008, no. 1, p. 91.
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The fact is that, under many legislations, individual protection afforded to creditors under merger
and demerger regulations appears insufficient. This may apply not only to the aforementioned Austria
or Germany, but to other countries as well. For example, the same conclusions can be drawn on the basis
of Polish merger and demerger regulations, the weakness of which is most apparent at the interface with
regulations governing the enforcement of claims and bankruptcy law?. Not only is there a clear lack of
correlation between corporate law, enforcement and bankruptcy law, which primarily govern the order
in which the claims of the creditors of the various companies involved in the reorganisation are satisfied,
but, to make things worse, the bankruptcy of a company after the registration of a merger or demerger
may completely nullify the protection of creditors under the reorganisation provisions of the Code of
Commercial Companies.

This highlights the real need to rely on additional mechanisms in merger and demerger processes, in
particular the provisions on real share capital coverage, as well as the protection of capital company
assets.

4. CORPORATE MERGERS AND DEMERGERS AND THE PRINCIPLE OF ACTUAL
COVERAGE OF SHARE CAPITAL
4.1. Preliminary remarks

Corporate mergers and divisions are peculiar procedures insofar as, in the course of their
implementation, the need to apply provisions on the actual coverage of share capital and on the
protection of corporate assets may be intertwined. In particular, in case of acquisitions of over-leveraged
companies (in mergers) or over-leveraged parts of establishments (in demergers), we may be confronted
with the question about the compliance of a specific procedure with the prohibition on taking up shares
in the acquiring or newly established company below their nominal value by the shareholders of the
merged or demerged company. On the other hand, a question may arise if the prohibition of returning
contributions is not being breached. It is not possible to discuss both of these aspects within one short
article. For this reason, further discussion focuses solely on the application of rules mandating actual
share capital coverage to merger and demerger procedures.

4.2. Inadmissible Unter-pari-Emission — the case of Polish law: general remarks

The prohibition on taking up company shares below their nominal value (so-called Unter-pari-
Emission) is expressly included in sentence 1 of Article 154(3) and Article 309(1) of Polish CCC. They
are applicable both at the stage of establishing private limited liability and joint-stock companies and
when their share capital is being increased (see Article 261 and Article 431(7) CCC). Generally
speaking, the legislator requires that shares be taken up at least at their nominal value. Taking up shares
below this value is not permitted. On the other hand, if the shares are taken up above this value (with
the so-called share premium), the surplus is transferred to the supplementary fund (sentence 2 of Article
154(3) and Article 396(2) CCC).

The feasibility and necessity, as well as the correct manner of application of these provisions to
merger and demerger processes raise many questions. References to the application of these provisions
can be found in Article 497(1) and Article 532(1) CCC. In general, they require that the provisions on
the establishment of acquiring or newly established companies be applied accordingly to mergers and

28 See JERZMANOWSKI, J., Creditor protection models in the context of corporate mergers and divisions — a comparative
analysis of Polish, EU and Slovakian regulations. In SUCHOZA, J., HUSAR, J., HUCKOVA, R. (eds.) Pravo, obchod,
ekonomika IX. Kogice: Univerzita P. J. Safarika v Kogiciach, 2019, p. 169-170 and JERZMANOWSKI, J. Finansowanie
przez spotke akcyjng nabycia lub objecia emitowanych przez nig akcji w procesie wykupu menedzerskiego. \Warszawa:
C.H. Beck, 2016, p. 138-140.
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demergers, save for the provisions on in-kind contributions. These provisions are laid down in Articles
151-173 CCC (with regard to private limited liability companies ) and Articles 301-327 CCC (governing
joint-stock companies).

Though these provisions undoubtedly include sentence 1 of Article 154(3) and Article 309(1) CCC,
this does not determine in itself that the assets acquired under merger or demerger must cover at least
the value of shares allocated in exchange for them. This is because of the question whether in merger
and demerger processes shares are “taken up” at all in the sense referred to in sentence 1 of Article
154(3) and Article 309(1) CCC. This is somewhat debatable since a shareholder of a company being
acquired, a company merging by incorporation of a new company or a company being demerged does
not transfer directly — to the acquiring or newly incorporated company — any assets (which, after all,
pass to the beneficiary company under universal succession). What is more, the shareholder makes no
additional declaration on taking up shares in the acquiring or newly established company, but rather
becomes a shareholder of that company by operation of law, once the merger (or demerger) takes effect,
in accordance with Article 494(4) and Article 531(5) CCC.

Nonetheless, the situation in question should be qualified as a “taking up” of shares within the
meaning of sentence 1 of Article 154(3) or Article 309(1) CCC. The term “taking up shares” means,
after all, simply the original acquisition of them. The fact that persons to whom new shares in acquiring
or newly incorporated companies are allotted make no declarations is irrelevant. Consequently, also the
very requirement to take up shares at least at their nominal value (arising from sentence 1 of Article
154(3) and Article 309(1) CCC) must be observed to the largest extent possible also in merger and
demerger processes?. This applies both to mergers and demergers by establishing a new company and
by acquisition.

4.3. Share coverage in the accounting and legal sense

The mere fact that regulations prohibiting the acquisition of shares below their nominal value apply
to merger or demerger processes in itself explains very little. We should also study the implications of
such applicability.

First of all, a distinction should be made between a situation where a merging company (acquired or
merging by incorporation of a new company), or an organized part of an establishment transferred via
demerger to an acquiring or newly incorporated company, has negative net assets, but can nevertheless
have a positive valuation, and a situation in which both the net assets and the real value of that company
or an organised part of an establishment are at or below zero®. In the former case, i.e. when the market
value of the acquired assets is positive, the problem of adequate coverage of the newly created shares
does not arise at all. In the latter case, the situation may be quite different.

At this point we must make a clear distinction between two issues, namely the coverage of newly
issued shares from an accounting perspective and the coverage of share capital in the legal sense. In the
first case, the issue is whether, after the share capital of the acquiring company is increased or the share
capital of the newly incorporated company is issued and all required accounting operations are
performed, the assets of the acquiring or newly incorporated company equal its liabilities (there will be
a “balancing” of the two). When it comes to the second question, however, the issue is whether the
acquiring or newly incorporated company would receive from the company being acquired, the company
merging by the incorporation of a new company or the demerged company, a “contribution” with a value
not less than the nominal value of the newly created shares®.

2 In support of this view see RODZYNKIEWICZ, M. In OPALSKI, A. (ed.) Kodeks spétek handlowych, vol. IV. Warszawa:
C.H. Beck, 2016, art. 497, mn 5 and art. 532, mn 3.

30 In support of this view, e.g. in Italian doctrine, see e.g. GELOSA, G., INSALACO, M., Fusioni e scissioni di societa —

profili civilistici e tributari. Milano: Dott. A. Giuffré Editore, 2002, p. 220-223, DINI, R., Scissioni. Strutture, forme e

funzioni. Torino: G. Giappichelli, 2008, p. 374.

REJMER, D., £gczenie spotek kapitatowych. Regulacje prawnorachunkowe w Kodeksie spotek handlowych i innych

ustawach. Warszawa: Wolters Kluwer, 2023, p. 277-278.
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Under Polish law, regardless of how the merger or demerger is settled from accounting perspective
(with two methods being available: the so-called “acquisition method” and the so-called “pooling of
interests method”)*?, the newly created shares will be always covered from the balance sheet perspective.
Without going into details, this is due to the possibility of recognising the so-called “goodwill” (positive
or negative) in the balance sheet of the acquiring or newly incorporated company, or identifying the so-
called “positive or negative capital from the merger” or demerger, which allow to compensate for
balance sheet shortfalls. In both cases, we are dealing with self-balancing mechanisms?3,

The coverage of share capital in the legal sense is yet another matter. Although, unlike in German or
Austrian law®4, Polish law assumes that the coverage or increase of share capital of a newly established
or acquiring company in a merger or demerger process is not treated as a contribution in kind*® and we
are not dealing with “contributions” in a strict sense of the word, we should still speak of covering the
share capital of the acquiring or newly established company with the property (net assets) or, potentially,
the value of the establishment, establishments (or their parts) of the company being acquired, the
companies merging by establishing a new company or the demerging company?¢,

In some merger or demerger procedures, i.e. specifically when the market value of the assets
transferred between companies is at or below zero, a merger or demerger — at least in certain specific
configurations — may not be permissible. These are situations in which even the minimum share values
— required by law — would not be covered?.

4.4. Doctrinal positions in selected countries

Legal scholars in various countries have recognized the issue of the compatibility of merger and
demerger procedures with regulations prohibiting so-called Unter-pari-Emission. In order to discuss the
matter in the broadest terms, it is worth making a handful of comparative legal remarks. Of particular
relevance are the comments on the legal regulations in Germany and Austria, where, traditionally, the
issue of coverage and protection of share capital has been studied at great length. One should also include
Switzerland and Italy, with extensive scholarship abounding in interesting studies.

4.4.1. Germany

First of all, according to the prevailing view in German doctrine, share capital in mergers or
demergers is covered by a contribution in kind. The transfer of assets between companies involved in a
reorganisation is seen as a contribution®. Additionally, in merger and demerger processes, scholars
speak of the dogma of the obligation to allocate the shares (Dogma der Anteilsgewahrungspflicht)® of
the acquiring or newly established company to the shareholders of the company being acquired, the
company merging by the establishment of a new company or the demerged company (or, potentially,
allocating the shares to the demerged company itself — in the case of a demerger by spin-off — DE:
Ausgliederung). A reorganization without the allocation of these shares is, in principle, invalid.

32 More on these methods in REJMER, D., £gczenie spéiek kapitatowych. Regulacje prawnorachunkowe w Kodeksie spotek

handlowych i innych ustawach. Warszawa: Wolters Kluwer, 2023, p. 191-233.

REIJMER, D., £gczenie spolek kapitalowych. Regulacje prawnorachunkowe w Kodeksie spotek handlowych i innych

ustawach. Warszawa: Wolters Kluwer, 2023, p. 233-234, p. 278-279, p. 281-282 and p. 310.

34 See further comments.

3 Zob. np. RODZYNKIEWICZ, M. In OPALSKI, A. (ed.), Kodeks spétek handlowych, vol. IV. Warszawa: C.H. Beck, 2016,

art. 497, mn 3 and art. 532, mn 4.

REJMER, D., Lgczenie spotek kapitatowych. Regulacje prawnorachunkowe w Kodeksie spotek handlowych i innych

ustawach. Warszawa: Wolters Kluwer, 2023, p. 275-276.

87 Cf. in German doctrine e.g. LIMMER, P. In LIMMER, P. (ed.), Handbuch der Unternehmensumwandlung. Miinchen: Carl
Heymanns Verlag, 2019, p. 1174, mn 51; see also HECKSCHEN, H., Umstrukturierung von Kapitalgesellschaften vor und
wahrend der Krise: Umwandlungsmafnahmen vor dem Insolvenzeréffnungsantrag. In Der Betrieb. 2005, no. 42, p. 2288.

% See e.g. HECKSCHEN, H., Die Entwicklung des Umwandlungsrechts aus Sicht der Rechtsprechung und Praxis. In Der
Betrieb. 1998, no. 27-28, p. 1386 and LIMMER, P. In LIMMER, P. (ed.), Handbuch der Unternehmensumwandlung.
Miinchen: Carl Heymanns Verlag, 2019, p. 1173, mn 51 and p. 1188, mn 84.

39 OLMS, F., Die Sanierungsverschmelzung der GmbH im Konzern. Hamburg: Verlag Dr. Kovag, 2013, p. 2.
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As the coverage of the share capital of the acquiring or newly established company is viewed as a
contribution in kind, there is no doubt in German doctrine that the obligation to comply with the Unter-
pari-Emission prohibition applies. Its violation, in the case of a reorganisation involving an over-
leveraged company, can in principle only be avoided if it is preceded by additional remedies®, or if it is
carried out in an appropriate configuration. Specifically, this refers to mergers or demergers “by
acquisition”, carried out without an increase in the acquiring company’s share capital. Such an increase,
for example, is precluded in the case of a takeover of a wholly owned subsidiary by its parent company.
What is more, German law contains a rule allowing a merger or demerger to proceed without an increase
in the acquiring company’s share capital if all shareholders of the acquired or demerged company waive
their right to “receive” new shares in the acquiring company before a notary (see sentence 3 of §54 (1)
and sentence 3 of §68(1) UmwG, also in conjunction with 8125(1) UmwG)*.

4.4.2. Austria

Austrian law governing mergers, i.e. Aktiengesetz and Gesetz tiber Gesellschaften mit beschrankter
Haftung (referring to Aktiengesetz), does not provide directly that the assets of a company involved in a
merger must have a positive value*?. However, similarly to German doctrine, relevant restrictions are
derived from the general provisions on the actual coverage and protection of capital (as well as e.g. from
provisions on invalidity of legal transactions conflicting with good conduct)*. Of relevance here is the
aforementioned view (decisively expressed by the Austrian Supreme Court) that §226 6AktG, which
establishes the basic mechanism for the protection of creditors of merging companies, cannot be seen as
a sufficient and comprehensive regulation that eliminates the need to resort to the provisions of the
capital regulatory regime*. Unlike in Germany, Austrian scholars do not devote as much attention to
the issue of actual coverage of the share capital of acquiring or newly established companies. However,
taking up new shares below their nominal value (Unter-pari-Emisssion) is also deemed inadmissible. In
this regard, as in German doctrine, it is generally accepted that the value of assets transferred in a merger
must be positive if the merger is carried out with an increase in the share capital of the acquiring
company, requiring relevant capital coverage®. Analogous comments are made with regard to
demergers*.

4.4.3. Switzerland
Swiss law offers ample material for many interesting conclusions. The Swiss situation is quite
peculiar: given the specific regulation, i.e. Article 6 FusG*’ on mergers of companies disclosing capital

40 Seee.g. LIMMER, P. In LIMMER, P. (ed.), Handbuch der Unternehmensumwandlung. Miinchen: Carl Heymanns Verlag,
2019, p. 1173, mn 51 and p. 1188, mn 84.

4 See e.g. HECKSCHEN, H., Die Pflicht zur Anteilsgewdhrung im Umwandlungsrecht. In Der Betrieb. 2008, no. 25, p.
1365-1366, 1368, PRIESTER H.-J., Anteilsgewdhrung und sonstige Leistungen bei Verschmelzung und Spaltung, In
Zeitschrift fir Wirtschaftsrecht. 2013, no. 43, p. 2034, WICKE, H., Der Grundsatz der Anteilsgewdhrung bei der
Verschmelzung und seine Ausnahmen. In Zeitschrift fir Unternehmens- und Gesellschaftsrecht. 2017, no. 4, p. 527 et seq.

4 BREISCH, M., Upstream-Verschmelzung bei negativem Verkehrswert der (ibertragenden Gesellschaft? In Der
Gesellschafter. 2021, no. 3, p. 191; See also e.g. KALSS, S. In KALSS, S. (ed.), Verschmelzung — Spaltung — Umwandlung.
Kommentar. Wien: Manzsche Verlags- und Universitatsbuchhandlung, 2021, §224 AktG, p. 206, mn 69.

4 Cf. KALSS, S. In KALSS, S. (ed.), Verschmelzung — Spaltung — Umwandlung. Kommentar. Wien: Manzsche Verlags-
und Universitatsbuchhandlung, 2021, 8224 AktG, p. 209, mn 76 and p. 214-215, mn 92.

4 SCHARL, N., Die Zulassigkeit von Side-Stream-Verschmelzungen bei Vorliegen eines negativen Verkehrswerts — Exposé
zum Dissertationsvorhaben, Wien 2022, p. 3.

4% See e.g. SCHARL, N., Die Zulassigkeit von Side-Stream-Verschmelzungen bei Vorliegen eines negativen Verkehrswerts —
Exposé zum Dissertationsvorhaben, Wien 2022, p. 4, BREISCH, M., Upstream-Verschmelzung bei negativem
Verkehrswert der (ibertragenden Gesellschaft? In Der Gesellschafter. 2021, no. 3, p. 192; importantly, some scholars claim
that it refers to the positive value of property net of any potential synergy effects — see SZEP, CH. In JABORNEGG P.,
STRASSER R. (eds.), Aktiengesetz. Kommentar, vol. 2. Wien: Manz Verlag, 2010, §224, p. 924, mn 8.

46 Cf. KALSS, S. In KALSS, S. (ed.), Verschmelzung — Spaltung — Umwandlung. Kommentar. Wien: Manzsche Verlags-
und Universitatsbuchhandlung, 2021, 8§17 SpaltG, p. 1233, mn 132.

47 Swiss Act on mergers (Fusionsgesetz) of 3.10.2003 (Systematische Sammlung des Bundesrechts 221.301, AS 2004 S. 2617
et seg. as amended).

105



loss or excessive debt, Swiss doctrine devotes far less space to analyses of the compliance of
reorganisations with the rules on the actual coverage or protection of assets of companies. According to
Article 6(1) FusG, a company whose net assets fail to cover at least a half of the share capital and non-
distributable mandatory reserves, as well as a company that is over-leveraged, may, as a rule, merge
with another company only when the latter has enough “free” equity to cover the shortfall in the former.
Additionally, such merger is possible only when some of the creditors of the merging companies agree
to give priority in satisfaction to others and their claims correspond at least to the shortfall identified in
the merging company in poor financial standing (see Article 6(1) FusG).

Nevertheless, it should be noted that, just like the German and Austrian doctrine, Swiss legal
scholarship recognises the problem of compatibility of mergers and demergers with the Unter-pari-
Emission prohibition. Pursuant to Article 624 OR, new shares in the share capital of a company must be
taken up at least at their nominal value (zu pari). Legal scholars note that, if new shares in the increased
share capital of the acquiring company were not covered by the assets of the company being acquired,
transferred to it, we could deal with an inadmissible Unter-pari-Emission*®. The same applies to
demergers. Also in this case it is assumed that the value of assets carved out from a company to be
transferred to another one should, as a rule, be higher that the value of simultaneously transferred
liabilities*. In principle, the shareholders of the company being acquired or a demerged company must
receive new shares in the acquiring company. After all, the so-called principle of continuity of
membership — mitgliedschaftsliche Kontinuitat (Article 31 FusG) — applies, constituting the primary
mechanism for protecting shareholders of companies involved in reorganisations. The new shares, as a
rule, must be covered with assets with a value equivalent to at least their nominal value (with reservation
that in determining the value of the transferred assets, the so-called goodwill may also be taken into
account)®,

The reorganisations where the share capital of the acquiring company is not increased at all form an
exception. In such cases, one cannot speak of any Unter-pari-Emission in the acquiring company, since
no new shares are issued.

4.4.4. Italy

The Italian doctrine represents a fundamentally different approach to protecting creditors of
companies under reorganisation. This is due to a number of reasons, most notably the basic protective
mechanism available under Italian law (the right of creditors to file a so-called “objection” — IT:
["opposizione), which is of ex ante rather than ex post nature. As a result, it is not necessary to extensively
seek out other solutions, as it is the case e.g. in the Germanic law countries. In addition, Italy has
introduced a special regulation for mergers carried out after a financed acquisition (IT: la fusione a
seguito di acquisizione con indebitamento), which additionally strengthens creditor protection.

Unlike the doctrine of German-speaking countries, the Italian scholars dedicate far less attention to
the issue of the compatibility of merger and demerger operations with the principle of full coverage of
share capital and the provisions of the share capital protection system. Key analysis in this field focus
on the general admissibility of the involvement of companies disclosing loss in mergers and demergers,
as referred to in Article 2446 and 2447 c.c.5%

Nevertheless, legal scholars also note that the acquisition of a company characterised by negative
equity, or a portion of a demerging company with zero or below zero asset value, can be problematic
from the point of view of the principle of full coverage of share capital. In this regard, in line with the

4 VVON DER CRONE, H.C., GERSBACH, A., KESSLER, F.J., VON DER CRONE, B., INGBER, K., Das Fusionsgesetz.
Zurich — Basel — Genf: Schulthess Juristische Medien, 2017, p. 121, mn 257.

4% VON DER CRONE, H.C. et al. Das Fusionsgesetz. Zirich — Basel — Genf: Schulthess Juristische Medien, 2017, p. 479,
mn 1058.

%0 VON DER CRONE, H.C. et al. Das Fusionsgesetz. Zirich — Basel — Genf: Schulthess Juristische Medien, 2017, p. 479,
mn 1058.

51 Codice Civile — Italian Civil Code — Il Codice Civile of 16.3.1942 (Gazzetta Ufficiale no 79 of 4.4.1942 r., Serie Generale
as amended).
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above reasoning, scholars emphasize the need to distinguish between a situation in which a company
(or a specific, separable portion of its property) is characterized by negative net assets, but nevertheless
can still be valued positively (e.g., due to high goodwill) and a situation in which both the net assets and
the real value of the company or a portion of its property is worth zero or below zero. In the former case,
it is simply possible to establish a share exchange ratio providing for shareholders of the acquired or
demerged company to take up new shares of the acquiring company and cover the increased share capital
of that company with the assets of the company being acquired or demerged®?. In the latter, i.e., when
the company being acquired or the demerged portion of property do not have any positive value, since
the increased capital in the acquiring company could not be covered, the merger or demerger are de
facto possible only when no such increase takes place at all®. This, of course, refers to cases similar to
those already discussed, i.e. upstream or sidestream reorganisations in particular®.

4.5. Mergers not in conflict with the principle of actual coverage of share capital and additional
remedies

Not all merger or demerger procedures must be examined for compliance with the principle of actual
coverage of share capital. Such examination is needed only when a new company with new share capital
is formed (and hence whenever a merger by establishment of a new company takes place) or when the
share capital of the acquiring company is increased in the process of merger by acquisition. If specific
legal rules prevent the increase of the share capital of the acquiring company or allow for abstaining for
such an increase, the problem of insufficient coverage of the share capital of the acquiring company
with the assets of the company being acquired does not occur®,

Typical cases where the allocation of the acquiring company’s shares to the sharcholders of the
acquired or demerged company is not permitted include upstream operations, i.e. (1) the acquisition by
the parent company of a wholly owned subsidiary, and (2) the acquisition by the parent company of a
certain portion of assets of the demerged company being a wholly owned subsidiary. Under Polish law,
these cases are covered by Articles 514(1) and 550(1) CCC. The general rule is that the acquiring
company cannot simply take up its own shares in exchange for the shares it holds in the company being
acquired or the demerged company. A similar situation may apply to so-called sidestream mergers — if
the law of the country so provides. This is the case, for example, in Poland, where Article 515'(1) CCC
allows a merger to be carried out without allocating shares of the acquiring company to the shareholders
of the company being acquired in a situation where one shareholder holds directly or indirectly all the
shares in the merging companies, or the shareholders of the merging companies hold shares in the same
proportion in all the merging companies.

From the point of view of the principle of actual coverage of share capital, the problem also does not
arise if the shareholders of the company being acquired are granted already existing shares of the
acquiring company held by the acquiring company (for example, in Polish law this is allowed by Article
515 CCC). Also in such a case, the share capital of the acquiring company is not increased, and hence
there is no basis for applying the regulation mandating full coverage of the acquired shares.

Yet another case when a merger of companies does not conflict with the principle of actual coverage
of share capital is the example, cited in the doctrine, when new shareholders of the acquiring company
are allotted so-called nondenominational shares. Obviously, this applies to those countries where the

52 See e.g. GELOSA, G., INSALACO, M., Fusioni e scissioni di societa — profili civilistici e tributari. Milano: Dott. A.
Giuffre Editore, 2002, p. 219-220, DINI, R., Scissioni. Strutture, forme e funzioni. Torino: G. Giappichelli, 2008, p. 374.

% GELOSA, G., INSALACO, M., Fusioni e scissioni di societa — profili civilistici e tributari. Milano: Dott. A. Giuffré
Editore, 2002, p. 220, 222-223, DINI, R., Scissioni. Strutture, forme e funzioni. Torino: G. Giappichelli, 2008, p. 373.

5 See e.g. DINI, R., Scissioni. Strutture, forme e funzioni. Torino: G. Giappichelli, 2008, p. 373-374, BUSANI, A.,
MONTINARI, CH., La scissione con apporto di valore patrimoniale negative alla societa beneficiaria. In Le Societa.
2011, no. 6, p. 653-654.

% See, in German doctrine, See e.g. LIMMER, P. In LIMMER, P. (ed.), Handbuch der Unternehmensumwandlung. Miinchen:
Carl Heymans Verlag, 2019, p. 1173, mn 51 and p. 1177, mn 59.
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law provides for such structures at all*®. For example, under Polish law, pursuant to Article 300%(3)
CCC, such shares can be issued by so-called “simple joint stock companies” (PL: prosta spétka
akcyjna). On the other hand, sentence 1 of Article 515(1) CCC provides that the acquiring company
may allocate shares without nominal value to the shareholders of the company being acquired.

In fact, as demonstrated above, a number of mechanisms avoiding conflict with the rules on the actual
coverage of share capital can be found across various legal systems. Since in all of the cases discussed
above the share capital of the acquiring company is not increased and thus the provisions on the actual
coverage of share capital need not be triggered, the use one of such options could be applied to reorganise
(acquire or demerge) an over-leveraged company that would otherwise be impossible®. In practice,
there have been cases where certain structures (e.g. parent — subsidiary) involving over-leveraged
companies were first established, or certain conversions were carried out (e.g. into companies authorized
to issue nondenominational shares) with the sole objective to be later used to reorganise over-leveraged
businesses. Alternatively, other remedies allowed by national law may be used at the stages preceding
mergers or demergers. They may involve, for instance, additional contributions to the over-leveraged
company, already mentioned above, which are made by existing shareholders, “remedial” decrease of
the share capital along with its appropriate increase, as well as other mechanisms, e.g. the submission
of declarations by certain creditors (in particular shareholders) consenting to have their claims
subordinated with respect to others.

4.6. The issue of effectiveness of protection

Since accounting mechanisms applied to settle mergers and demergers always ensure full coverage
of newly issued shares from the perspective of balance sheet, incomplete coverage of these shares in the
legal sense can sometimes go unnoticed. There is no denying that in mergers or demergers the acquiring
or newly incorporated companies may not have their share capitals (in the legal sense) fully covered®,

This problem can be illustrated using the example of Polish law. In practice, frequently the
enforcement of any claims arising from a violation of Article 154(3) or Article 309(1) CCC in a
reorganisation process is de lege lata very difficult, if not impossible. The mechanisms Polish law offers
in this regard are very scarce. In particular, it should be noted that — unlike in some EU member states®
—in Poland, the examination of a merger or demerger plan by an expert does not include the verification
of the coverage of the share capital issued or increased in connection with the merger or demerger®.
Save for some special cases provided for in Article 503*(2) or 538%(3) in conjunction with Article 312
CCC*®, merger and demerger procedures do not involve any verification of share capital coverage in the
newly established company or its increase in the acquiring company.

Likewise, no such verification, and thus the confirmation (by way of relevant certificate) that the
share capital of the acquiring or newly established company has been duly covered is required from the

5%  See, e.g. in the context of Polish law GRZESKOW, M., Polgczenie odwrotne (downstream merger). Warszawa: C.H. Beck,
2023, p. 209; see also in the context of Italian law art. 2346(3) c.c. and MAGLIULO, F., La scissione delle societa. Milano:
Ipsoa, 2012, p. 617.

5 In doing so, one must also ensure compliance with all the remaining legal requirements.

% REJMER, D., £gczenie spélek kapitatowych. Regulacje prawnorachunkowe w Kodeksie spotek handlowych i innych

ustawach. Warszawa: Wolters Kluwer, 2023, p. 310.

See REJMER, D., Lgczenie spotek kapitatowych. Regulacje prawnorachunkowe w Kodeksie spotek handlowych i innych

ustawach. Warszawa: Wolters Kluwer, 2023, p. 150-153.

REIJMER, D., £gczenie spotek kapitalowych. Regulacje prawnorachunkowe w Kodeksie spotek handlowych i innych

ustawach. Warszawa: Wolters Kluwer, 2023, p. 150.

61 Pursuant to these provisions, in exceptional cases, i.e. primarily when the acquiring or newly established company is a
joint-stock company and all the shareholders of companies involved in merger or demerger consented to abstain from
having the merger plan examined by an expert and commissioning relevant expert opinion (as well as in other cases referred
to in Article 538%(2) and 538%(3) CCC), the provisions of Articles 311-312! CCC apply accordingly (in particular with
respect to the audit of contributions in kind).
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members of management boards of such companies, which releases them from the standard liability
referred to in Article 291 and 479 CCC®2,

It has been proposed in the Polish legal doctrine to oblige the management board members of the
acquiring or newly established company to verify whether, following merger (demerger), the capital
issued or increased in the reorganisation process has been covered by the value of the enterprise of the
acquired or demerged company or the value of enterprises or companies merging by the establishment
of a new company. The management board members would be required to confirm such coverage by a
relevant certificate submitted to the registry court, being liable for relevant penalty for failing to do so.
If the capital was found to be insufficiently covered, the registry court would enter a note in the business
register disclosing the lack of full coverage.

Without a doubt, such a solution would be useful but it would not eliminate the problem of
insufficient coverage of share capital of the acquiring or newly established company as a result of a
merger or demerger. On top of this, a question would arise whether the shareholders of the company
being acquired, a company merging by the establishment of a new company or a demerging company
could be required to make up for the shortfall. Unfortunately, de lege lata one could hardly find such an
option on the grounds of Polish law. This is because, unlike provisions on company formation, merger
and demerger rules do not provide for any obligation of the shareholders of the acquired company, a
company merging by the establishment of a new company or a demerging company to make any
contributions. In consequence, de lege lata there are no grounds for the acquiring or the newly
established company to raise such claims®. As a result, this aspect would also need to be addressed.

Polish law is not unique in terms of not ensuring adequate level of protection against the violation of
the prohibition against taking up new shares below their nominal value in merger and demerger
procedures. The situation is similar in many European states, especially if the courts are not tasked with
verifying the actual coverage of share capital of the acquiring or newly established companies. In fact,
many countries are facing the need of developing real defence mechanisms in this respect, appropriately
correlated with their existing national creditor protection frameworks. Examples of changes may
include, in particular, the increased role of auditors examining merger or demerger plans (by requiring
them to verify the coverage of share capital in the acquiring or newly incorporated company), or
expanding the responsibilities of managers leading the reorganisation. Some inspiration in this regard
can be found, for example, in the regulations adopted in Spain, the Netherlands and Sweden®. Different
approaches are possible in this area. Namely, an expert may be obliged, for example, to examine whether
the sum of the equity of the companies participating in the merger covers at least the share capital of the
acquiring or the newly established company (or whether the share capital of all companies existing after
the division is fully covered). The expert may also be required to examine whether, in his or her opinion,
the merger or division may jeopardise the ability of the companies participating in the reorganisation to
settle their payable liabilities®.

Important inspirations can be also provided by the earlier 869(11)(a) and 869(14) of the Slovak
Commercial Code (Obchodny zakonnik). Those regulations stipulated that on the date of the merger or
demerger, the value of the acquiring company's liabilities (except for subordinated liabilities) could not
exceed the value of its assets, which required confirmation by an expert®®. These provisions have not
been directly transferred to the new law (Act No. 309/2023 Coll. on Transformations of Companies and

62 REJMER, D., £gczenie spélek kapitatowych. Regulacje prawnorachunkowe w Kodeksie spotek handlowych i innych

ustawach. Warszawa: Wolters Kluwer, 2023, p. 310 and p. 284.

REJMER, D., Lgczenie spotek kapitatowych. Regulacje prawnorachunkowe w Kodeksie spotek handlowych i innych

ustawach. Warszawa: Wolters Kluwer, 2023, p. 286.

REJMER, D., Lgczenie spotek kapitatowych. Regulacje prawnorachunkowe w Kodeksie spotek handlowych i innych

ustawach. Warszawa: Wolters Kluwer, 2023, p. 150-152.

See REJMER, D., Lgczenie spolek kapitatowych. Regulacje prawnorachunkowe w Kodeksie spotek handlowych i innych

ustawach. Warszawa: Wolters Kluwer, 2023, p. 150-152.

86 BARTOVA, Z. P. In PATAKYOVA, M. (et al.), Commercial Code. Commentary. Bratislava: C.H. Beck, 2022, p. 384-
385.
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Cooperatives®’), but this may be treated as a legislative omission. In fact, it is still postulated that the
expert should examine whether, as a result of the reorganization, the assets of the acquiring company
will exceed its liabilities®®.

CONCLUSION

The analysis has demonstrated that the approach to the protection of creditors of companies involved
in mergers or demergers varies greatly in legal doctrine from country to country, and often depends on
whether the system in question is based primarily on ex ante or ex post mechanisms. Representatives of
the doctrine (even those commenting on the regulations of the same countries) do not agree whether, in
addition to the typical reorganization mechanisms of creditor protection, it is necessary to apply to
mergers and divisions regulations of institutional nature, in particular provisions on the actual coverage
of share capital. As it turns out, the views depend to the large extent on the assessed effectiveness of the
protective mechanisms under mergers and demergers law.

Nevertheless, the analysis has revealed that, according to the prevailing view, general mechanisms
of the system ensuring actual coverage of share capital in mergers and demergers need to be applied.
This approach is correct. It means, in practice, that in order for the reorganisations to be effective, the
increased share capital of the acquiring companies or the newly issued share capital of the newly
established companies must be covered by the assets of the companies being acquired, merged by the
establishment of a new company or the companies being demerged. Otherwise, we would be dealing
with unauthorized Unter-pari emissions.

Naturally, the risk of violating the provisions on the actual coverage of share capital is not inherent
to all transaction models. In particular, it does not exist in intra-corporate operations, such as upstream
(or sidestream) transactions, among 100% parent and subsidiary companies, as well as in other cases
where the share capital of the acquiring company is not increased or specific remedies have been put in
place. However, where this risk does exists, unfortunately, the sanction mechanisms offered by the law
do not provide creditors with sufficient protection against violations of the principle of actual coverage
of share capital in the reorganisation process. This applies in particular to such countries where the
verification of share capital coverage of acquiring or newly incorporated companies in a merger or
demerger process falls beyond judicial control. This highlights the need for viable protection
mechanisms in such countries, coordinated with their existing creditor protection models. They may
include, in particular, the increased the role of auditors examining merger or demerger plans (by
requiring them to verify the coverage of share capital in the acquiring or newly incorporated company),
or, potentially, expanding the responsibilities of managers leading the reorganisation.
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Potenciial mimosudneho rieSenia sporov z obchodného tajomstva

The potential for out-of-court settlement of trade secret disputes

Abstrakt

Vyznam obchodného tajomstva v sucasnosti narastd. ,, Neviditelnost* obchodného tajomstva je
dovodom, preco si ho podniky v hospodarskej sutazi cenia viac ako iné prava dusevného vlastnictva.
Logicky mozno predpokiladat, Ze spolu s narastom vyuzZivania obchodného tajomstva na ochranu
cennych a tajnych informdcii by mali priamo timerne narastat’ aj Spory z obchodného tajomstva. Autorka
V tej suvislosti skuma skutocny pocet sudnych sporov a, paradoxne, podla prieskumu zistuje relativne
nizky pocet vedenych sudnych sporov z obchodného tajomstva. Autorka uvadza klucové dovody, preco
sa majitelia obchodnych tajomstiev zdrahaju viest spor siidnou cestou. Hladaju sa preto alternativne
sposoby riesenia sporov z obchodného tajomstva. V tej suvislosti autorka analyzuje najdoleZitejsie
vyhody mimosudneho riesenia sporov z obchodného tajomstva so zameranim na arbitraz (rozhodcovské
konanie). Pokial' ide o spory s medzinarodnym prvkom, vyzdvihuje sa vyuZitie moznosti vyuzitia
Arbitrazneho a mediacného centra WIPO.

KUrucové slova: obchodné tajomstvo, porusenie obchodného tajomstva, sudna ochrana pri poruseni
obchodného tajomstva, mimosiudne riesenie sporov pri poruseni obchodného tajomstva, arbitraz
(rozhodcovské konanie), zachovanie dévernosti.

I

Abstract

The importance of trade secrets is currently increasing. The "invisibility" of trade secrets is the reason
why businesses value them more than other intellectual property rights in the competitive environment.
It can be logically assumed that as the use of trade secrets to protect valuable and confidential
information increases, so should the number of trade secret infringement disputes. The author therefore
examines the "real” volume of disputes regarding trade secret infringement. Paradoxically, the study
finds a relatively low number of lawsuits from the causally competent court. The author presents the key
reasons why trade secret owners are reluctant to pursue a dispute through court. Therefore, she is
looking for alternative ways to resolve trade secret disputes. In this context, the author analyzes the
most important advantages of out-of-court resolution of trade secret disputes with a focus on arbitration.
As for disputes with an international element, the possibility of using the WIPO Arbitration and
Mediation Center is highlighted.

Keywords: trade secrets, unlawful acquisition, use and disclosure of trade secret, trade secret lawsuits,
judicial protection of trade secret, out-of-court dispute resolution in trade secret matters, arbitration,
confidentiality.

JEL Classification: K220

UvoD

Obchodné tajomstvo patri historicky medzi najvyznamnejsie sukromnopravne instituty, ktorym sa
chrania tajné a cenné informacie. Prave informacie sa v sui¢asnom modernom svete povazuji za suroviny

1 Odborna asistentka na Ustave sukromného prava Fakulty prava Paneurdpskej vysokej $koly v Bratislave so zameranim na

pravo dusevného vlastnictva a obchodné pravo.
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novodobej ekonomiky. Tie informacie, ktoré su tajné, mavaju pre ich majitel'a Casto nevycislitel'na
hodnotu améze od nich zavisiet' celd existencia podniku.? Obchodné tajomstvo ako vyznamny
obchodnopravny instituf®, ktory mozno zaradit’ zaroven do systému prdva dusevného vlastnictva®, si
vyzaduje in ochranu nez maju ostatné, v porovnani s obchodnym tajomstvom registrované, prava
duSevného vlastnictva, ako st napriklad patenty, dizajny ¢i ochranné zndmky. Ochrana obchodného
tajomstva spociva predovsetkym v jeho faktickom utajeni. Vo vSeobecnosti sa preto kladie doraz najma
na prevenciu a zabezpecenie obchodnych tajomstiev internymi bezpe¢nostnymi mechanizmami zo
strany os6b, ktoré s tymito informéaciami opravnene nakladajd.®

Ak vsak napriek snahe a prijatiu adekvatnych krokov na utajenie obchodného tajomstva dojde k jeho
poruseniu alebo ohrozeniu, pravna Uprava umoznuje majitelovi obchodného tajomstva domahat’ sa
pravnej ochrany.® Podl'a § 20 OBZ: ,,Proti poruseniu alebo ohrozeniu prava na obchodné tajomstvo
prislicha majitelovi obchodného tajomstva pravna ochrana.” V praxi ide o ur€ité opatrenia, postupy
a prostriedky napravy s cielom zamedzit’ poruSeniu a ohrozeniu obchodného tajomstva zo strany tretich
0s0b, a v pripade porusenia prava dosiahnut’ ur¢ita formu kompenzacie. Standardnou moznostou, ktort
maju majitelia obchodného tajomstva k dispozicii v pripade porusenia obchodného tajomstva vo forme
jeho neopravneného ziskania, vyuzitia alebo spristupnenia, je vedenie sudneho sporu na ziskanie
pravnych prostriedkov napravy. Na rieSenie potencialnych sporov z obchodného tajomstva mézu strany
okrem stidov vyuzit’ aj rozne d’alSie metoddy, vratane vyjednavania, mediécie a arbitraze (rozhodcovské
konanie). Tieto metddy, oznaCované aj ako mimosudne spOsoby rieSenia sporov (ADR), ponukaju
alternativy k sudnym sporom aj vo veciach obchodného tajomstva.

V predlozenom prispevku poukazujeme na vyznam obchodného tajomstva v sGcasnosti. V tej
stvislosti skimame Coraz CastejSie vyuzivanie obchodného tajomstva v podnikoch, s ¢im objektivne
stvisi aj narast sporov z obchodného tajomstva. Jadrom prispevku je analyza jednotlivych spésobov
pravnej ochrany, ktoré ma majitel obchodného tajomstva k dispozicii pri poruseni obchodného
tajomstva. Kriticky hodnotime sudne rieSenie sporov z obchodného tajomstva. Pomocou metody
vyskumu zistujeme, ze sudne spory vo veciach obchodného tajomstva su (nie len) na Slovensku

2 Obchodné tajomstvo sa nemusi vztahovat bezprostredne na podnik a ani na podnikatel'ski alebo infi zarobkovi ¢innost.
Potvrdzuje to dikcia Smernice Eurépskeho parlamentu a Rady (EU) 2016/943 z 8. jina 2016 o ochrane nespristupneného
know-how a obchodnych informécii (obchodného tajomstva), d’alej len ,,smernica o obchodnom tajomstve*; pozri k tomu
napr.: odovodnenie ¢. 1, v ktorom prvej vete je uvedené: ,,Podniky a neziskové vyskumné institucie (...)*; (porovnaj: § 17
ods. 1 aods. 2 OBZ).

3 Zakladna pravna Uprava obchodného tajomstva na Slovensku je v sucasnosti obsiahnutd v Zakone ¢. 513/1991 Zb.
Obchodny zakonnik v zneni neskorsich predpisov (d’alej len ,,OBZ*). Obchodné tajomstvo medzi instituty obchodného
préava zarad'uje aj odborné literattra. Pozri k tomu napr.: VOIJCIK, P. a kol. Pravo dusevného vlastnictva. Plzeii: Ale§
Cengk, 2012, 5. 411.

4 Tento nazor opierame o vyklad prava EU: , Hoci obchodné tajomstvo nie je chranené ako klasické pravo dusevného
viastnictva, napriek tomu je hlavnym doplnkovym nastrojom pre poZadované priviastnenie si dusevného majetku, ktory je
hnacou silou znalostnej ekonomiky 21. storocia.” (Dovodova sprava k smernici o obchodnom tajomstve, bod 1); ako aj
0 vyklad medzinarodného prava: ochrana ,,nezverejnenych informacii“ (z angl. undisclosed information) je zakotvena v ¢l.
39 ods. 2 dohody TRIPS. Na§ nazor potvrdzuje aj vyklad Ustavného sadu SR, podra ktorého: ,,Obchodné tajomstvo je
Jjedno z prav, ktoré sa zaraduje medzi prava k nehmotnym statkom, (...).* a d’alej: ,,Pravna Uprava obchodného tajomstva
obsiahnuta v § 17 Obch. zak. priradila obchodné tajomstvo k tzv. priemyslovym pravam.« (Uznesenie Ustavného sudu SR
7 18. septembra 2014, sp. zn. 1l. US 559/2014-9). Pozri k tomu aj: KUBICEK, P., SKRINAR, A., NEVOLNA, Z.,
KOPCOVA, R., DURICA, M. Obchodné pravo. 4. vyd. Plzeii: Ales Cengk, 2025, s. 60.

5 Takouto osobou je predovsetkym majitel’ obchodného tajomstva, ktorym je podl'a § 17 ods. 2 OBZ ,,fyzicka osoba alebo

pravnicka osoba, ktord opravnene naklada s obchodnym tajomstvom, ktoré sa vztahuje na podnik prevadzkovany touto

osobou pri vykone podnikania.© Definiéné vymedzenie subjektu ,,majitela obchodného tajomstva“ do samostatného
ustanovenia zakotvila aZ novela zékona &. 264/2017 Z. z., ktorym sa meni a doplia zékon & 513/1991 Zb. Obchodny

zékonnik v zneni neskorich predpisov a ktorym sa menia a dopliajii niektoré zakony (,,novela) transpoziciou &l. 2 ods. 2

smernice 0 obchodnom tajomstve. Do prijatia novely samostatna legéalna definicia osoby, ktora opravnene naklada

s obchodnym tajomstvom, v slovenskom pravnom poriadku absentovala.

Zabezpecovanie tajnych a cennych informacii ,tomu zodpovedajicim spdsobom‘ predstavuje jeden zo zakladnych

zakonnych predpokladov na ochranu obchodného tajomstva (pozri: § 17 ods. 1 OBZ). Pokial’ tento predpoklad nebude

naplneny, takéto informacie nemozno v zmysle § 20 OBZ chréanit, pretoZe ich nemozno za obchodné tajomstvo vébec
povazovat’.
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ojedinelé. Hladdme preto priciny, preco je tomu tak. Pomocou metddy komparacie upriamujeme
pozornost’ na nedavne legislativne zmeny v nemeckom pravnom systéme, pokial’ ide o zachovanie
utajenia informécii tvoriacich obchodné tajomstvo v civilnom procese, ktoré maju za ciel’ zvysit’ zaujem
0 sudnu ochranu pri poruseni obchodného tajomstva. Poukazujeme pritom na potencial mimostudneho
rieSenia sporov z obchodného tajomstva, najma pokial’ ide o na arbitraz (rozhodcovské konanie), a
uvadzame najdodlezitejSie vyhody rozhodcovského konania so Specifickym zamerom na podstatu
ochrany cennych atajnych informécii tvoriacich obchodné tajomstvo, ato aj Vv kontexte
medzinarodnych sporov.

Vychadzame z nasledovnej hypotézy: ,.Vyznam obchodného tajomstva v sucasnosti celosvetovo
narasta, a rovnako tak narasta pocet sudnych sporov tykajucich sa porusenia obchodného tajomstva.*

Za ciel’ si kladieme zistit", ¢i narasta vyuZivanie obchodného tajomstva na ochranu cennych a tajnych
informécii v podnikoch, a v tej stvislosti zistit, ¢i skuto¢ne narasta aj pocet sudnych sporov tykajtcich
sa porusenia obchodného tajomstva za posledné roky tak, ako uvadza, najméd zahrani¢na, odborna
literatlra. V tej suvislosti je cielom analyzovat’ hlavné pri¢iny nezaujmu vedenia stdnych sporov z
obchodného tajomstva, skimat’ potencial mimosudneho rieSenia tychto sporov, a to SO zameranim na
arbitraz (rozhodcovské konanie) a zhodnotit’ jeho vyhody oproti Standardnému, stdnemu, rieSeniu
sporov z obchodného tajomstva. Z dbvodu obmedzeného rozsahu prispevku ne$pecifikujeme a
neuvadzame zvlast’ aj vyhody litigacie a mediacie v sporoch z obchodného tajomstva.

Pri dosahovani vyty¢eného ciel’a vychadzame najmé zo zahrani¢nej a slovenskej odbornej literatary,
vnitrostatnych pravnych predpisov, predpisov prava EU a medzinarodného prava, komentarov
k zdkonom, pokial’ ide o prdvnu regulaciu problematiky obchodného tajomstva, a zo suvisiacej
slovenskej a zahrani¢nej judikatiry. Vyuzivame najmé deskriptivnhu metdédu, metodu analyzy objemu
sudnych sporov tykajucich sa porusenia obchodného tajomstva, metodu komparacie, najma pokial ide
0 porovnanie sudneho a mimosudneho rieSenia sporov. Pre Gcely Statistiky objemu sudnych sporov vo
veciach porusenia obchodného tajomstva sme oslovili Okresny sud v Banskej Bystrici, ako kauzalne
prislusny sud na rieSenie sporov vo veciach porusenia obchodného tajomstva. Nezavisle sme oslovili aj
advokatske kancelarie, ktoré poskytuju pravne poradenstvo vo veciach obchodného prava a prava
dusevného vlastnictva, s cielom zistit, ¢i ma pocet pripadov porusenia obchodného tajomstva na
Slovensku stlpajucu tendenciu.

K. Linton vo svojom vyskume dospela k zaveru, Ze zo vSetkych foriem dusevného vlastnictva sa
podniky Vv sugasnosti najviac zaujimaji o obchodné tajomstvo.” Na rastlci vyznam obchodného
tajomstva reaguje aj pravo EU: ,,Obchodné tajomstvo zohrdva délezitii vilohu pri ochrane vymeny
znalosti (...)" a ,,Obchodné tajomstvo je jednou z najcastejsie pouzivanych foriem ochrany duSevnej
tvorby a inovacného know-how zo strany podnikov(...).“® Podl'a odbornej literatiry s narastom zaujmu
0 obchodné tajomstvo priamo umerne narastajil aj spory vo veciach poruSenia obchodného tajomstva:
,Narast dolezitosti obchodného tajomstva spustil nebyvaly boom v sudnych sporoch, v legislative a v
pozornosti médii a akademikov.“®; dalej: ,,Zaujimavy je aj neustaly narast sporov z obchodného
tajomstva.“!® Vyznamna americka pravnicka firma, Jones Day, v roku 2023 dospela k zaveru, Ze ,,vsetko
naznacuje, ze rok 2024 prinesie vicsie spoliehanie sa na obchodné tajomstvo ako preferovanu formu
ochrany duSevného vlastnictva a rastiici pocet sporov tykajicich sa obchodného tajomstva.“'* Zo
slovenskych autorov sa tejto problematike zatial’ nikto bliz§ie nevenoval.

7 LINTON, K. The Importance of Trade Secrets: New Directions in International Trade Policy Making and Empirical
Research. In: Journal of International Commerce and Economics. 2016. s. 1-17.

8 oddvodnenie ¢&. 3 a 5 smernice o obchodnom tajomstve.

9 ALMELING, S. D. Seven Reasons Why Trade Secrets Are Increasingly Important. In: Berkeley Technology Law Journal,
roc. 27, ¢. 2 (2012),s. 1091-1117.

10 VAN CAENEGEM, W., DESAUNETTES-BARBERO, L. Trade Secrets and Intellectual Property: Policy, Theory and
Comparative Analysis, 2025, Holandsko: Wolters Kluwer. (ISBN 978-90-4118-671-3. 296 s.)

1 Ibid.
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1. VYZNAM OBCHODNEHO TAJOMSTVA V SUCASNOSTI

Vseobecna sukromnopravna uprava obchodného tajomstva na Slovensku je obsiahnuta
v Obchodnom zékonniku, v ktorom zakonodarca vymedzuje obchodné tajomstvo ako jeden z
predmetov prav patriacich k podniku.'? Podl’a § 17 ods. 1 OBZ: ,,Predmetom prav patriacich k podniku
je aj obchodné tajomstvo. Obchodné tajomstvo tvoria vsetky skutocnosti obchodnej, vyrobnej alebo
technickej povahy suvisiace s podnikom, ktoré maju skutocnu alebo aspon potencialnu materialnu alebo
nematerialnu hodnotu, nie st v prislusnych obchodnych kruhoch bezne dostupné, maju byt podla véle
majitela obchodného tajomstva utajené a majitel’ obchodného tajomstva zodpovedajucim spésobom ich
utajenie zabezpecuje.”“ Vo vSeobecnosti mozno obchodné tajomstvo definovat’ ako vsetky skutocnosti
(informacie), ktoré su tajné, ktoré maju svoju ekonomicku (komerént) hodnotu, pretoze su tajné, ktoré
ich drzitel' uchovava v tajnosti, a robi tak tomu zodpovedajicim spésobom.*®

Pokial' ide o vyznam institdtu obchodného tajomstva v sicCasnej ére informacénej spolocnosti,
Svetova organizacia dusevného vlastnictva (WIPO) uvadza nasledovné: ,,V dynamickom a coraz viac
prepojenom svete inovdcii a obchodu zohrava ochrana duSevného vlastnictva klucovu ulohu pri
podpore hospodarskeho rastu, podpore hospodarskej sutaze a technologického pokroku. Spomedzi
roznych foriem ochrany dusevného vlastnictva sa obchodné tajomstvo stalo klucovym ndstrojom pre
podniky na ochranu ich cennych dovernych informacii a udrzanie si konkurencnej vyhody na coraz
globdlnejsom trhu.“* Podla smernice o obchodnom tajomstve: ,,Obchodné tajomstvo zohrdva déleziti
ulohu pri ochrane vymeny znalosti (...)" a ,,Obchodné tajomstvo je jednou z najcastejsie pouzZivanych
foriem ochrany duSevnej tvorby a inovacného know-how zo strany podnikov,(...).“*® Na Sympéziu
Svetovej organizacie dusevného vlastnictva (WIPO) o obchodnych tajomstve a inovacidch, ktoré sa
konalo v roku 2019 v Zeneve, podl'a generalneho riaditel'a F. Gurryho: ,,Obchodné tajomstvo je coraz
dolezitejSou oblastou dusevného vlastnictva, ale na medzinarodnej scéne je do istej miery
zanedbdvané.« ¥ Zahrani¢nd odborna literatira sa vo vSeobecnosti zhoduje v tom, Ze obchodné
tajomstvo tvori v sucasnosti kI'iCova rolu, pokial ide o ochranu cennych informacii, ktoré majt
v podniku zostat’ utajené.!” ,,Obchodné tajomstva teraz tvoria klicovii sucast obchodnych stratégii a
portfolii dusevného viastnictva mnohych spoloc¢nosti.“*8; podla S. Almelinga: ,,Ked%e technolégie menia
sposob, akym Zijeme a pracujeme, (...), obchodné tajomstva su dolezitejsie ako kedykolvek predtym.”,
atiez ,,obchodné tajomstvd budi v nasledujiicich rokoch nadobudat’ len vicsi vyznam.“'® Skupina

12 K podniku patria veci, prava a iné majetkové hodnoty (§ 5 OBZ), pricom podl'a zauZivaného pravneho nazoru sa obchodné
tajomstvo zarad’'uje medzi zlozky nehmotnej povahy, ktoré tvoria prava a iné majetkové hodnoty. Pozri k tomu napr.:
KOUKAL, P.: Obchodni tajemstvi v novém obéanském zakoniku. In: Casopis pro pravni védu a praxi, Brno, &. 21 (2013),
s. 467-475; OVECKOVA, O. a kol.: Obchodny zakonnik. Velky komentar, II. zvdzok, druhé vydanie. Bratislava: Wolters
Kluwer, 2022, s. 234.

18 Zovseobecnent definiciu opierame o vyklad obchodného tajomstva podl’a €l. 2 ods. 1 smernice 0 obchodnom tajomstve.
Rovnako ,,len“ s troma pojmovymi znakmi ,,nezverejnenych informacii* pocita aj medzinarodna pravna tprava (¢l. 39
dohody TRIPS).

14 World Intellectual Property Organization: WIPO Guide to Trade Secrets and Innovation. Geneva: WIPO, 2024. DOI:
10.34667/tind.49735.

15 Odovodnenie €. 3 a 5 smernice 0 obchodnom tajomstve.

16 Summary of discussion: WIPO SYMPOSIUM ON TRADE SECRETS AND INNOVATION organized by the World
Intellectual Property Organization), 2020. International Bureau of WIPO: Zeneva (dalej len ,,Summary WIPO
Symposium* ) bod 3.

¥ NIRWAN, P. Trade Secrets: The Hidden [IP Right. WIPO: Magazine right, 2017 (online)
https://www.wipo.int/wipo_magazine/en/2017/06/article_0006.html.

18 VAN CAENEGEM, W., DESAUNETTES-BARBERO, L. Trade Secrets and Intellectual Property: Policy, Theory and
Comparative Analysis, 2025, Holandsko: Wolters Kluwer. (ISBN 978-90-4118-671-3. 296 s.)

19 ALMELING, S. D. Seven Reasons Why Trade Secrets Are Increasingly Important. In: Berkeley Technology Law Journal,
ro¢. 27, ¢. 2 (2012), s. 1091-1117
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zahrani¢nych autorov ponukla aj empirické dokazy o stiCasnom ekonomickom vyzname obchodného
tajomstva.?

Potvrdzujeme tak prva ¢ast’ naSej hypotézy a tvrdime, Ze obchodné tajomstva st skuto¢ne vyznamné,
a to najma v sucasnej dobe, pre ktoru je prizna¢ny technologicky pokrok, digitalizacia a informatizacia.
Na zvySujuce sa riziko neopravneného nadobudania, vyuzivania a zverejiiovania nezverejnené¢ho know-
how a obchodnych informécii (obchodného tajomstva) prostrednictvom kybernetickych utokov
upozoriuje aj Europska Komisia: ,,KedZe globdalne hospoddrstvo sa coraz viac digitalizuje, riziko
neopravneného nadobudania, vyuZivania a zverejnovania nezverejneného know-how a obchodnych
informacii (obchodného tajomstva) prostrednictvom kybernetickych Gtokov narastlo. Takéto
kyberneticke utoky zahrnaju vykondavanie hospodarskej cinnosti zameranej na ziskanie obchodnych
tajomstiev, ktoré by neskor mohli byt opravnené na ochranu dusevného viastnictva. “*

Cenné a tajné informacie mozu mat’ vel’ky hospodarsky vyznam pre podnik a jeho prosperitu. V
niektorych pripadoch mézu byt obchodné tajomstva pre podnik va¢$im prinosom ako patenty alebo iné
prava duSevného a priemyselného vlastnictva. Napriklad, pokial’ ide o patenty, na ziskanie patentovej
ochrany na vynalez je potrebné, vo vicsine pripadov, znacné tUsilie spocivajuce v ¢asovo a finan¢ne
naro¢nych vyskumnych pracach, ktoré nemusia zaruéenie viest’ k nejakému ciel'u. Obchodné tajomstva
a tiez know-how, tvoriace subor praktickych informacii a skusenosti, ktor¢é méze tvorit obchodné
tajomstvo a ktoré nie je potrebné nikde registrovat’, preto zohrava pre podniky dolezit ulohu (napriklad
v oblasti vedy a vyskumu) a jeho vyznam v hospodarskej stitazi ma v sti¢asnosti narastajicu tendenciu.
Prijatie zadkonov upravujucich pravne vztahy stvisiace so ziskanim, vyuzivanim a ochranou
obchodného tajomstva najsilnej$imi ekonomikami sveta v poslednych rokoch len akcentuje rastuci
vyznam obchodného tajomstva v su¢asnom modernom, najmé podnikatel'skom, prostredi.??

2. ANALYZA: SUDNE RIESENIE SPOROV VO VECIACH OBCHODNEHO TAJOMSTVA

V pripade neopravneného zasahu do préva k obchodnému tajomstvu, pokial’ ned6jde k dohode
ucastnikov sporu, resp. k inej naprave (napr. v rozhodcovskom konani), na rieSenie sporov vo veciach
porusenia obchodného tajomstva, ako premetu priemyselného vlastnictva, je podla § 25 ods. 1 CSP
kauzalne prislusny Okresny siud Banska Bystrica, jeho Gzemnym obvodom je celé Gzemie Slovenskej
republiky. Odvolacim sidom je Krajsky sid v Banskej Bystrici. Rovnaka prislusnost’ sudu sa uplatni aj
v pripade, ak ma spor z priemyselného vlastnictva sucasne povahu sporu z nekalého sut'azného konania
alebo autorskopravneho sporu.

Logicky mozno predpokladat’, Ze spolu s narastom vyuzivania obchodného tajomstva na ochranu
cennych atajnych informécii v podnikoch by mali priamo Gmerne narastat’ aj spory vo veciach
porusenia obchodného tajomstva, ¢o bolo konstatované v predchédzajucej kapitole.

Pre ucely Statistiky objemu sudnych sporov vo veciach porusenia obchodného tajomstva sme preto
oslovili kauzalne prislusny Okresny sid v Banskej Bystrici. Pocet sporov, pokial’ ide o poruSenie
obchodného tajomstva vo forme jeho neopravneného ziskania, vyuZitia a spristupnenia inou osobou je
podla vyjadrenia sudu velmi nizky, spravidla ide o maximalne 5 az 10 pripadov za kalendarny rok
(pricom tomu bolo tak aj v roku 2024). Pokial’ ide o Zaloby vo veciach porusenia obchodného tajomstva,
podla vyjadrenia sudu, vo vel’kej miere sa snazi vyuzivat’ institit predbezného prejednania sporu. Ako

2 APLIN, T., RADAUER, A., BADER, M.A. a kol. The Role of EU Trade Secrets Law in the Data Economy: An Empirical
Analysis. In: International Review of Intellectual Property and Competition Law, ¢. 54, 2023, s. 826-858.
https://doi.org/10.1007/540319-023-01325-8.

Odportcanie Komisie (EU) 2024/915 z 19. marca 2024 tykajlice sa opatreni na boj proti falSovaniu a na posilnenie
presadzovania prav dusevného vlastnictva (odporu¢anie EU 2024/915), oddvodnenie 39. Otazkou bezpeénosti obchodného
tajomstva v digitdlnom prostredi sa zaoberame v samostatnom prispevku, preto ju blizsie v prispevku nebudeme skumat’.
KOPCOVA, R: Trade secret: a significant legal institution in business and its legal regulation across selected European
countries (including case law). In: Central and Eastern European Legal Studies. Atény: European Public Law Organization,
¢.2(2024), s. 241-277. ISSN 2310-2705.

Predbezné prejednanie sporu (§ 168 az § 172 CSP) je fakultativnym tkonom stdu a v pripade ziadneho druhu konania
podl'a CSP nie je zdkonom uloZena povinnost’ spor predbezne prejednat’. Ide o pomerne prakticky institat, ktory méze
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sud dalej uvadza, povécsine sa strany dohodnu a pripad je ukonceny spat’ vzatim Zzaloby, ¢im ani
nedochadza k vytyceniu samotného pojednavania. Podl'a doterajSicho stavu ma Okresny sud v Banskej
Bystrici v plane v roku 2025 riesit’ 2 spory vo veciach porusenia obchodného tajomstva, pricom v oboch
pripadoch ide zaroven o dopustenie sa nekalej sutaze.

Pre G¢ely nasho vyskumu sme oslovili tiez advokatske kancelarie®®, ktoré sa vyslovili, ze podl'a ich
nédzoru pocet pripadov tykajtcich sa poruSenia obchodného tajomstva ma v poslednych rokoch mierne
stipajucu tendenciu. Vo viésine pripadov vSak klienti spravidla zvolia cestu internej dohody medzi
majitelom obchodného tajomstva ajeho ruSitelom. Pomerne znacny pocet pripadov sa tyka len
»domnelého* porusenia obchodného tajomstva, kedy informacie, ktoré boli neoprdvnene ziskané,
spristupnené alebo zverejnené, nemozno povazovat za obchodné tajomstvo. V tomto kontexte je
potrebné upozornit, Ze nie kazdé poruSenie dbvernych informacii mozno zaroven klasifikovat’ ako
porusenie obchodného tajomstva. Doverné informdcie su také informacie, ktoré nie su verejne dostupné,
mozu, ale nemusia mat’ komeréni hodnotu, st medzi stranami komunikované déverne a su primerane
chrénené. Za doverné si strany pri rokovani o uzavreti zmluvy mézu oznacit' akékol'vek navzajom
poskytnuté informacie, ktoré mozu ale nemusia byt obchodnym tajomstvom (alebo inymi slovami,
doverné informacie nemusia nevyhnutne napliiiat’ pojmové znaky obchodného tajomstva).?> Len pokial
st doverné informacie zéroveni obchodnym tajomstvom (to znamena, kumulativne napinaji zakonné
predpoklady obchodného tajomstva)?®, je mozné v pripade porusenia obchodného tajomstva uplatnit’
pravne prostriedky ochrany obchodného tajomstva podla prislusnych stkromnopravnych a
verejnopravnych predpisov. ,, Najvyssi sud v tejto suvislosti zdoraziuje, ze dojednanie zmluvnych strdn
o tom, ze urcité naleZitosti zmluvy tvoria predmet obchodného tajomstva, nepostacuje na to, aby sa tieto
skutocnosti stali obchodnym tajomstvom, pokial nenapliajii pojmové znaky vymedzené ustanovenim §
17 Obchodného zdkonnika. “*’

Z vykonaného prieskumu konstatujeme, ze v pripade porusenia obchodného tajomstva sa majitelia
obchodnych tajomstiev len zriedkavo obracaju na sud. Stdne spory vo veciach obchodného tajomstva
st podla nas ojedinelé kvoli Specifickym pravnym, dokaznym, a najma strategickym dévodom
spojenymi s predmetom ochrany, ktorymi st tajné a cenné informacie, ktoré maji ostat’ utajené.
Konstatujeme v tej stvislosti nasledovné priciny, preco sa v sporoch z obchodného tajomstva majitelia
len zriedka obracaju na sud:

a) Podniky ¢asto nemaju vedomost’ o tom, ¢o tvori ich obchodné tajomstvo, a preto si povicSine ani
nie st vedomé toho, ¢i skuto¢ne doslo alebo nedoslo K jeho poruseniu alebo ohrozeniu. Ide podla
nas o celosvetovy trend, ktory sa netyka len Slovenskej republiky. Na nedostato¢né pochopenie
toho, ¢o predstavuje ,,obchodné tajomstvo* poukazuju aj viaceri autori v zahrani¢nej literatare:
,»Z Udajov vyplyva jasny bod neistoty, ktory sa tyka vyznamu pojmu ,,obchodné tajomstvo “ a toho,

zasadnym sposobom zefektivnit' a zjednodusit' procesny postup smerujici k rozhodnutiu, ktorym sa konanie
konéi. Predbezné prejednanie sporu moze sud nariadit’ a uskutocnit’ vzdy iba pred prvym pojednavanim. Viac k procesnému
institatu predbezného prejednania sporu pozri: FILOVA, A., SEDLACKO, F., KOTRECOVA, A. Rekodifikacia civilného
procesného prava: Predbezné prejednanie sporu a pojednavanie. In: Bulletin slovenskej advokacie, ¢. 9, 2016.
24 QOslovili sme 6 advokatskych kanceldrii, z ktorych Styri pdsobia v Bratislave a dve v Kosiciach. Dve z oslovenych
advokatskych kancelarii zaroven posobi v Ceskej republike.
%5 Podra slovenskej pravnej tpravy dovernych informacii v obchodnych zaviizkovych vztahoch (§ 271 ods. 1 OBZ): ,,Ak si
strany pri rokovani o uzavreti zmluvy navzajom poskytni informdcie oznacené ako déverné, nesmie strana, ktorej sa tieto
informacie poskytli, prezradit ich tretej osobe a ani ich pouzit' v rozpore s ich ucelom pre svoje potreby, a to bez ohladu
na to, ¢i dojde k uzavretiu zmluvy, alebo nie. Kto porusi tuto povinnost, je povinny na nahradu skody, obdobne podla
ustanoveni § 373 a nasl.
Vseobecnd legalna definicia obchodného tajomstva na Slovensku je zakotvena v § 17 ods. 1 OBZ. Podl’a tohto ustanovenia:
~Predmetom prav patriacich k podniku je aj obchodné tajomstvo. Obchodné tajomstvo tvoria vSetky skutocnosti obchodnej,
vyrobnej alebo technickej povahy slvisiace s podnikom, ktoré majui skutocnii alebo aspon potencidlnu materidlnu alebo
nemateridlnu hodnotu, nie su v prislusnych obchodnych kruhoch bezne dostupné, maju byt podl'a véle majitela obchodného
tajomstva utajené a majitel’ obchodného tajomstva zodpovedajicim spésobom ich utajenie zabezpecuje.*
27 Rozsudok Najvyssieho stdu SR z 27. januara 2015, sp. zn. 5S70/41/2013.

118

26



¢o by sa mohlo kvalifikovat ako ,,obchodné tajomstvo“.?® Aj WIPO vo svojej sprave konstatuje
Casté ,,mylné predpoklady* podnikov, Ze ,,informacie, ktoré vlastnia, st obchodnym tajomstvom,*
a tak ,,zbytocne vynakladajii svoje zdroje na zachovanie ich utajenia. “* KIi¢ové je preto v prvom
rade pochopit, ktoré informacie st sposobilé tvorit’ obchodné tajomstvo, a ktoré informacie mézu
byt ako obchodné tajomstvo aj pravne chranené. Tato nevedomost” podnikov 0 moznostiach
ochrany tajnych a cennych informécii vedie nésledne k pochybnostiam, ¢i sa v pripade ich
neopravnen¢ho ziskania moézu nejakej pravnej ochrany vobec domahat. Racionalnou tivahou
potom povicsine majitelia, ktorych obchodné tajomstvo je porusené alebo ohrozené, inklinuju
k tomu, Ze ,,zober veci do vlastnych rik* alebo sa s rusitelom dohodni mimostdne.

b) Zastavame nazor, Ze majitelia obchodnych tajomstiev maji obavu, ze sudne konanie spdsobi este
vécsie riziko Uniku informacii nez jeho samotné porusenie (napriklad obava, Ze pocas sudneho
konania moze dojst’ k zverejneniu obchodného tajomstva v rdmci dokazovania alebo vypovedi
svedkov, nahliadania do spisov a pod.). Nasa uvaha je podporena aj stavom, ktory bol pritomny
v Nemecku pred prijatim samostatného zakona o ochrane obchodného tajomstva.®® V tej
suvislosti bolo uvedené: ,,Spolocnosti sa zdrahali obratit’ sa na sud zo strachu, ze stratia svoje
obchodné tajomstvo, ale ocakava sa, ze novy zakon na ochranu obchodného tajomstva v ramci
nemeckého siudneho systému bude toto vihanie riesit a povedie k ndrastu sudnych sporov
tykajlcich sa obchodného tajomstva v Nemecku.“®* Napriek prijatiu samostatného zékona
o0 ochrane obchodného tajomstva v roku 2019 vsak boli v Nemecku aj nad’alej stidne spory
z poruSenia obchodného tajomstva vel'mi ojedinelé. Po piatich rokoch sa preto nemecky
zékonodarca rozhodol v civilnom konani posilnit’ zachovanie utajenia informacii, ktoré su
chranené ako obchodné tajomstvo. Od 1. aprila 2025 v Nemecku nadobudlo platnost nové
ustanovenie § 273a Obcianskeho stidneho poriadku (z nem. Zivilprozessordnung, skr. ,,ZPO%),
ktorym sa v sidnom konani, vo vSetkych instanciach, posiliiuje ochrana potencialne tajnych
informacii na ziadost’ sporovej strany (spravidla ide o majitel'a obchodného tajomstva). Medzi
ochranné opatrenia patri obmedzenie pristupu, vylucenie verejnosti z pojednavani a znemoznenie
pristupu k informaciam pre tretie strany pocas nahliadania do spisov.

Pokial’ ide o slovensku pravnu Upravu, v CSP nie je explicitne zakotvené obdobné ustanovenie,
ktor¢ by strane pocas celého sudneho konania zaru¢ovalo zachovanie utajenia informacii, ktoré
st obchodnym tajomstvom.* Takéto zachovanie utajenia informacii nevyplyva ani z osobitnych
ustanoveni k pravnym prostriedkom ochrany obchodného tajomstva podla Obchodného
zékonnika.3* Zastdvame preto nazor, Ze nedostato¢né legalne zakotvenie zabezpecenia dovernosti
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APLIN, T., RADAUER, A., BADER, M.A. et al. The Role of EU Trade Secrets Law in the Data Economy: An Empirical
Analysis. 11C 54, 826-858 (2023). https://doi.org/10.1007/s40319-023-01325-8.

World Intellectual Property Organization: WIPO Guide to Trade Secrets and Innovation. Geneva: WIPO, 2024. DOI:
10.34667/tind.49735.

V Nemecku v roku 2019 prijali samostatny zakon o ochrane obchodného tajomstva, ktory bol vysledkom transpozicie
smernice o obchodnom tajomstve (Gesetz zum Schutz von Geschéftsgeheimnissen vom 18. April 2019, BGBI. | S. 466).
Summary of discussion: WIPO SYMPOSIUM ON TRADE SECRETS AND INNOVATION organized by the World
Intellectual Property Organization), 2020. International Bureau of WIPO: Zeneva (dalej len ,,Summary WIPO
Symposium*) bod ¢. 10.

Podla § 273a ZPO ,,Zachovanie dovernosti“ (z nem. ,,Geheimhaltung™) strana musi ,,déveryhodne preukazat, ze
informacie mézu byt obchodnym tajomstvom. Ak std ziadosti vyhovie, sporné informacie budi chranené komplexne pocas
celého konania a aj po jeho skonceni.

Porovnaj: Podla § 176 CSP: ,,Verejnost mozno na celé pojednavanie alebo na jeho cast vylucit, len ak by verejné
prejednanie sporu ohrozilo ochranu utajovanych skutocnosti, citlivych informdcii a skutocnosti chranenych podla
osobitného predpisu (dalej len "udaje chranené podla osobitného predpisu”) alebo dolezity zaujem strany alebo svedka.
Vylicenie verejnosti sud vhodnym spdsobom oznami.“ Toto ustanovenie ohrozenie obchodného tajomstva ako dévod na
vylicenie verejnosti na celé pojednavanie alebo na jeho Cast’ explicitne nezakotvuje.

Do urcitej miery je zachovanie utajenia informacii, ktoré si obchodnym tajomstvom, zakotvené v § 55d OBZ, avsak len
pokial’ ide o zverejiovanie sidnych rozhodnuti. Podl'a § 55d ods. 2 OBZ: ,,Pri rozhodovani o zverejneni rozhodnutia std
prihliada na hodnotu obchodného tajomstva, konanie rusitela obchodného tajomstva, vplyv porusenia obchodného
tajomstva a pravdepodobnost dalsieho neoprdvneného vyuZitia alebo spristupnenia obchodného tajomstva.*, a podla ods.
3 tohto ustanovenia: ,,V rozhodnuti, ktoré ma byt zverejnené, sa musia pred zverejnenim udaje umoznujuce identifikaciu

119



obchodného tajomstva v rdmci civilného sporu méze byt jednym z dévodov, preco sa majitel
v pripade neopravneného ziskania, vyuzitia a spristupnenia jeho obchodného tajomstva inou
osobou nebude spolichat’ na sidnu ochranu.

c) Na mieste je tieZ potrebné konStatovat’ zloZitost' a ndakladnost celého sudneho konania, pretoze
konania vo veciach porusenia alebo ohrozenia obchodného tajomstva st spravidla technicky a aj
pravne zlozité (najméd pokial’ ide o informécie, u ktorych je technicky alebo inak naro¢né
preukazat, 7e napliaju vietky znaky obchodného tajomstva — napriklad postupy vyvoja liekov,
algoritmy, a i.).* V sporoch sa ¢asto vyzaduju znalecké posudky roznych expertov podl'a druhu
obchodného tajomstva ¢i kyberneticka forenzné analyza, o je samo osebe finan¢ne nékladné,
zdihavé a prinasa pre majitel'a obchodného tajomstva len neisty pozitivny vysledok. Na§ nazor
podporuje aj L. Lundstedt, podl'a ktorej: ,,Sudne spory o obchodné tajomstvo su nakladné a neisté
(...)*, a ktora d’alej argumentuje: ,,dostupnost’ velkorysych ndpravnych opatreni na ochranu
obchodného tajomstva moze viest' k neopodstatnenym sudnym sporom a mat odradzajuci vplyv
(...). %8

d) V suvislosti s moznymi d’al§imi zasahmi do obchodného tajomstva je pre majitela dolezity aj
samotny cas do zacatia sudneho konania. Priemerny ¢as od podania zaloby po zacatie sidneho
konania je podl'a vykonaného prieskumu priblizne rok, a tento pomerne dlhy priestor je potrebné,
najma s ohladom na povahu obchodného tajomstva, ktorym su tajné a cenné informacie, vnimat’
tiez ako nevyhodu stdneho riesenia tychto sporov. V obdobi medzi samotnym podanim zaloby
a zaCatim sudneho konania sa zvySuje riziko d’alSieho neopravneného zdsahu do obchodného
tajomstva zo strany rusSitel’a a tiez riziko jeho spristupnenia d’alSim osobam.

e) Za naro¢né povazujeme aj dokazovanie vo sporoch z poruSenia obchodného tajomstva. Dokazné
bremeno v spore spoéiva plne na Zzalobcovi. Porusenie obchodného tajomstva je vSak
»heviditené®, a tak ziskat' dokaz, ze ruSitel’ neopravnene ziskal alebo pouzil tajné informacie
chranené ako obchodné tajomstvo, moze byt v praxi vel'mi zlozité. Dokazovanie porusenia
obchodného tajomstva stazuje tiez obmedzeny pristup k dokazom a technicka alebo abstraktna
povaha obchodného tajomstva (napriklad vyrobné postupy, zloZenia liekov alebo algoritmy).
V sporoch je tiez Casto naroc¢né objektivne posudit’ hranicu medzi obchodnym tajomstvom
majitel'a (napriklad zamestnavatel’a) a zruénost'ami a skusenostami zamestnanca (know-how).

Na zaklade tychto objektivnych kritérii tvrdime, ze majitelia obchodného tajomstva racionalnou
Uvahou dospeju k tomu, aby zvazili pouzitie inych ako sudnych, menej riskantnych, viac dovernych a
pripadne aj rychlejsich, prostriedkov ochrany obchodného tajomstva. Stidna ochrana proti poruseniu
obchodného tajomstva tak byva v praxi az akymsi ,,poslednym ato¢iskom* pre poskodeného majitel'a a
stidne spory vo veciach obchodného tajomstva st vel'mi zriedkavé. Nemyslime si vSak, ze v praxi
k porusovaniu obchodného tajomstva nedochadza. Prave naopak, myslime si, ze tak ako narasta vyznam
obchodného tajomstva a jeho vyuzivanie v podnikoch, logicky sa musia zvySovat’ aj spory suvisiace
sjeho poruSenim alebo ohrozenim. V tej sUvislosti dokonca zastavame nazor, Ze riziko ,,aniku‘
informacii tvoriacich obchodné tajomstvo a prekraovanie pravomoci z opravneni na jeho vyuzivanie
sa oproti minulosti zvySuje. Spdsobuje to sucasny trend digitalizacie informacii. Obchodné tajomstva
byvaju v stcasnosti ukladané a prenasané predovSetkym v digitalnej forme, ¢o kladie na ich ochranu
nové naroky v porovnani s minulostou. V digitalnom veku predstavuje ochrana digitdlneho obchodného

113

osoby, ktora je odlisna od rusitela obchodného tajomstva, anonymizovat.” (Toto ustanovenie bolo prijaté ako
transpozicia &l. 15 smernice o obchodnom tajomstve, podla ktorého ods. 1: ,,Clenské staty zabezpecia, aby v stdnych
konaniach zacatych vo veci neopravneného ziskania, vyuzitia alebo spristupnenia obchodného tajomstva mohli prislusné
sudne organy na navrh navrhovatela a na naklady porusovatel'a nariadit vhodné opatrenia na Sirenie informacii tykajucich
sa rozhodnutia vratane zverejnenia celého rozhodnutia alebo jeho casti.*)

Pozri k tomu: KOPCOVA, R. Obchodné tajomstvo ako najlepsi spésob pravnej ochrany pre algoritmy v podnikani? In:
Kogické dni sikromného prava V. Kogice: Univerzita Pavla Jozefa Saférika v Kogiciach, (2024), s. 432 — 446.

3% LUNDSTEDT, L. Cross-Border Trade Secret Disputes in the European Union Jurisdiction and Applicable Law. London:

Edward Elgar Publishing Limited, 2023. s. 20.
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tajomstva vyzvy, najméd pokial’ ide o zranitelnost’ voci kybernetickej kraddezi, kybernetickym utokom a
Unikom Gdajov, a to nie len zo strany tretich oséb, ale aj z radu vlastnych zamestnancov, obchodnych
partnerov, spolo¢nikov a d’alsich 0sob.*

3. POTENCIAL MIMOSUDNEHO RIESENIA SPOROV VO VECIACH PORUSENIA
OBCHODNEHO TAJOMSTVA?

Tak, ako sme v predchadzajlcej kapitole poukazali jednak na zvysenu mieru pripadov poruSenia
obchodného tajomstva a jednak na nezaujem majitel’'ov riesit” takéto spory sudnou cestou z uvedenych
objektivnych pri¢in, je namieste hl'adat’ iné moznosti, ktoré maju poskodeni majitelia k dispozicii
V pripade porusenia alebo ohrozenia ich obchodného tajomstva. Na rieSenie potencidlnych sporov z
obchodného tajomstva mézu strany okrem stidov vyuzit’ r6zne metoddy, vratane vyjednavania, medidcie,
a arbitraze (rozhodcovské konanie). Tieto metddy, oznaCované aj ako mimosudne sposoby rieSenia
sporov (ADR), pontikaj vo v8eobecnosti alternativy k sidnym sporom, ktoré spravidla byvaju pre obe
zmluvné strany ¢asovo a aj finanéne naro¢ne;jsie.®

Zastavame nazor, ze pokial’ d6jde k poruseniu obchodného tajomstva ,,vo vnutri podniku (najma
pri neopravnenom ziskani obchodného tajomstva zo strany zamestnanca alebo spolo¢nika), majitelia
obchodnych tajomstiev v prvom rade prijimaju urcité vnatorné opatrenia v ramci podniku, z dévodu
spolo¢nika a pod.). Avsak nie vSetky pripady porusenia obchodného tajomstva je mozné riesit’ len vo
forme vnutornych opatreni. Medzi naj¢astejSie pripady porusenia obchodného tajomstva patri zneuzitie
informacii zdiel'anych pocas obchodnych vzt'ahov, prekrocCenie rozsahu udelenej licencie na vyuZzivanie
obchodného tajomstva zo strany nadobudatela licencie (¢i uz z titulu licenénej zmluvy na predmety
priemyselného vlastnictva podl'a § 508 az 515 OBZ, z titulu inej nepomenovanej zmluvy, napriklad vo
franchisingu).®® Prave v takychto pripadoch vidime velky potencial mimosiidneho rieSenia sporov Vo
veciach obchodného tajomstva. Ako alternativu k siGdnemu sporu sa strany sporu mézu pokusit’ o ich
zmierlivé rieSenie, ¢i uz priamym rokovanim alebo mézu vyuzit' zauzivané mechanizmy alternativneho
rieSenia sporov (ADR), ako su, uz spominané, rozhodcovské konanie alebo mediacia, v ktorych tretia
strana pomaha pri rieSeni sporu alebo ho riadi.

Ked’ze na Slovensku neexistuje verejna, konzistentna Statistika, ktora by déveryhodne porovnala
objem sudnych vs. mimostdnych rieSeni sporov o obchodnom tajomstve, a celkovo st Statistiky
mimosudnych vyrovnani (nie len vo veciach porusenia obchodného tajomstva) spravidla neverejné,
mozno len predpokladat’ zna¢ny potencial mimostudneho rieSenia sporov z obchodného tajomstva. V
medzinarodnom meradle sa mediacia a arbitraz Coraz CastejSie pouzivaju ako uspesné metody
mimosudneho rieSenia sporov, a to v oblasti vSetkych prav dusevného vlastnictva. Rastici zaujem o
medidciu a arbitrdz je podla niektorych autorov tiez ddsledkom rasticeho poctu medzinarodnych
transakcii a sporov v oblasti dusevného vlastnictva, vratane obchodného tajomstva, ako aj potencialnych
rizik spojenych so sGdnymi spormi.”® Za najdéleZitejsi prinos mimosudneho rieSenia sporov
Z obchodného tajomstva povazujeme ich vwhodu zachovania ,,dévernosti“, a to pocas celého priebehu
konania, vratane vysledkov, ktoré toto rieSenie sporov pre strany prinesie, a tiez vratane zverejnenia

87 Problematike bezpec¢nosti obchodného tajomstva v digitdlom prostredi sa venujeme v samostatnom prispevku. K
dal§im dévodom sudasného zvySujuceho rizika zdsahom do prava k obchodnému tajomstvu pozri aj napr.:
KORYCINSKA-RZADCA, P. Trade Secrets in the Digital Age: How Do the Measures Provided for in EU Law Face the
Challenges of Protecting an Employer’s Trade Secrets against Unauthorised Acquisition, Use and Disclosure by Its
Employees? In: Biatostockie Studia Prawnicze, roc. 29, ¢. 2 (2024), s. 163-176.

% K teoretickym a praktickym otdzkam ADR, k vyhodam ADR a k samotnému pojmu pozri napr.. RABAN, P. Alternativni
feseni sport, arbitrdZ a rozhodci v Ceské a Slovenské republice a zahrani¢i. Praha: C. H. Beck, 2004, s. 42 a nasl.

39 Pozri napr.: Rozsudok Krajského sidu v Banskej Bystrici z 24. aprila 2013, sp. zn. 43Cob/185/2012 (v tomto spore
zalovana porusila obchodné tajomstvo sposobom, Ze po ukonceni obchodného zastupenia nad’alej vyuzivala databazu
zastlpeného — zalobcu, ktora tvorila jeho obchodné tajomstvo).

40 Pozri k tomu: WOLLER, M., POHL, M. IP Arbitration on the Rise. In: Kluwer Arbitration Blog, 2019 (dostupné online:
https://legalblogs.wolterskluwer.com/arbitration-blog/ip-arbitration-on-the-rise/).
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informacie, ze k samotnému sporu medzi stranami vobec doSlo. V praxi povaZujeme prave tato
,,dovernost™ ako kl"i¢ovy faktor v sporoch z obchodného tajomstva (pripadne aj v kombinacii s d’al$imi
inymi pravami dusevné vlastnictvo), o zarovein umozni stranam sustredit’ sa na podstatu sporu bez obav
0 verejny dopad sporu, bez obav o d’alSie zverejnenie tajnych a cennych informacii podniku, a bez obav
0 ohrozenie jeho dobrej povesti. Tato vlastnost’ je mimoriadne dolezitd najméd v kontexte sporov
0 obchodné tajomstvo, kde méze dochadzat’ k vymene obchodnych tajomstiev, ako aj d’alSich dévernych
technickych alebo obchodnych informécii.

3.1. Arbitraz (rozhodcovské konanie) vo veciach obchodného tajomstva

Arbitrdz (rozhodcovské konanie) je tradicnym spdsobom rieSenia obchodnych sporov na tzemi
Slovenskej republiky. Podl'a P. Kubicka: ,,0 rozhodcovskom konani hovorime vsade tam, kde sukromnda
vola stran zveruje spornu vec na prerokovanie a rozhodovanie urcitym osobam alebo laickym
institiicidm a odnima ich takto Statnym sidom. “** Zakladom rozhodcovského konania je tak dobrovolny
presun pravomoci z dispozicie Statnych sidov na rozhodcu (rozhodcov), ktori st opravneni spor
rozhodnut’ bez toho, aby im bol zvereny vykon verejnej moci. Pokial’ ide o organizaciu rozhodovacieho
subjektu, rozliSujeme dva zakladné typy arbitraze — stale rozhodcovské sudy a ad hoc arbitraz (sudy ,,ad
hoc*).#? Zakladnym predpokladom arbitraze je, Ze sa strany sporu dohodnil, Ze zveria kompetenciu
rozhodnut’ ich spor rozhodcovskému sudu, resp. ur¢enému rozhodcovi. Pravnym titulom rozhodovania
sporu z obchodného tajomstva pred rozhodcovskym siudom je rozhodcovskd zmluva alebo
rozhodcovska dolozka. Na rozdiel od mediacie, akonahle sa strany platne dohodnt na predlozeni sporu
na arbitraz, ziadna zo stran nemdze jednostranne odstipit’ od konania a kone¢né rozhodnutie rozhodcu
(rozhodcov) je zavazné.*

Zamerajuc sa na vyhody arbitraze (rozhodcovského konania) na rieSenie sporov z obchodného
tajomstva, jeho potencial vnimame z dévodu nasledovnych skutocnosti**:

a) Rozhodcovské konanie je na rozdiel od sudneho konania neverejné, ¢im sa zabezpeluje
diskrétnost’ nie len celého konania, ale aj jeho vysledku. Zabranuje sa tym pripadnému tniku
dovernych informacii podniku, ktoré mézu byt chranené ako obchodné tajomstvo. Vyhoda
neverejnej povahy rozhodcovského konania spociva aj v zabraneni pripadnej neZiaducej
medializacii daného pripadu po ukonéeni sporu. Spravidla majitel’ obchodného tajomstva nema
zaujem spristupiiovat’ aj samotnu skutoc¢nost’, Ze k takémuto poruseniu vobec doslo, a to najmé
zo strategickych dévodov (najméa z dévodu ochrany jeho dobrého mena a dobrej povesti spajanej
s existenciou obchodného tajomstva v podniku).

b) Rozhodcovské konanie je Casovo rychlejsie, lehoty na vydanie rozhodnutia sa pocitaji
v mesiacoch. Vécsina rozhodcovskych rozhodnuti nadobudne pravoplatnost’ a vykonatelnost’ do
jedného roka od podania navrhu na zadatie konania. Najma pokial' ide o ochranu tajnych
a cennych informacii, je pritomna potreba rychleho upravenia vztahov. V stvislosti s moznym
d’al$im zédsahom do obchodného tajomstva je dolezité upozornit’ nie len na rychlost’ samotného
sporu ale aj na ¢as od podania navrhu do zacatia konania.

c) Pokial’ ide o uzatvaranie licen¢nych, franchisingovych alebo inych nepomenovanych zmldv na
vyuzivanie obchodného tajomstva, je pomerne beznou praxou, Ze zmluvné strany pochadzaju z

4 Rozhodcovské konanie sa na Slovensku realizuje na zéklade zdkona &. 244/2002 Z. z. rozhodcovskom konani v zneni
neskorsich predpisov (d’alej iba ,,ZRK*).

42 KUBICEK, P. Stale rozhodcovské stdy a sudy ,,ad hoc* v Slovenskej republike (quo vadis rozhodcovské konanie v SR).
In: BELOHLAVEK, A. J., KOVAROVA, D. Stalé rozhodgi soudy versus rozhod¢i fizeni ad hoc. Praha: Stala konference
Ceského prava, 2017, s. 128-130.

4 RABAN, P. Alternativni feSeni sport, arbitraZ a rozhodci v Ceské a Slovenské republice a zahraniéi. Praha: C. H. Beck,
2004, s. 42.

4 Vseobecne k vyhoddm rozhodcovského konania pozri napr.: KUBICEK, P., SKRINAR, A., NEVOLNA, Z., KOPCOVA,
R., DURICA, M. Obchodné pravo. 4. vyd. Plzeii: Ale§ Cenék, 2025, s. 378.
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roznych krajin. V takychto zmluvach s cudzim prvkom, ktorymi sa udel’'uje suhlas na vyuZzivanie
obchodného tajomstva, povazujeme za nanajvys vhodné do zmluvy zakotvit’ dohodu, Ze pripadné
spory z porusenia obchodného tajomstva (pripadne aj d’alSich inych predmetov dusevného
vlastnictva) sa budu rie$it’ mimostdne, pretoZze pravna uprava obchodného tajomstva a jeho
ochrany sa méze v jednotlivych krajinach vyrazne odliSovat’ (najma pokial’ ide o krajiny mimo
EU).* Z hladiska medzinarodnych arbitraznych sporov je ddlezité aj to, Ze v zahraniéi je lahsie
dosiahnut’ vykonatel'nost’ rozhodcovského rozhodnutia ako vykonatelnost’ cudzieho stidneho
rozsudku.

d) Rozhodcovia sa Casto Specializuju v prislusnej oblasti prava, ¢o moze predstavovat’ d’al§iu vyhodu
pri rychlom a spolahlivom uréeni samotnej existencie obchodného tajomstva (najméa pokial’ ide
0 urcenie, ¢i informacie su alebo nie su dostupné osobam v kruhoch, ktoré sa dotknutym druhom
informacii bezne zaoberaju, napriklad pokial’ ide o zlozité algoritmy alebo informécie o vyvoji
lieku a pod.).

e) Rozhodcovske konanie je menej forméalne ako sudne konanie a poskytuje stranam flexibilitu pri
prispdsobovani procesu rieSenia sporov v rdmci jedného a neutrdlneho féra. Na rozdiel od
sudnych sporov je mozné tieto alternativne postupy rieSenia sporov prisposobit’ Specifickym
potrebam stran zapojenych do daného pripadu.

f) Rozhodcovskému konaniu neodporuje, ak ucéastnik konania pred zacatim rozhodcovského
konania, alebo po jeho zacati, ale pred ustanovenim rozhodcu (rozhodcov) pozaduje od sudu
nariadenie neodkladného opatrenia (55b OBZ) a sud také opatrenie nariadi. Rovnako
rozhodcovskému konaniu neodporuje, ak ucastnik pozaduje od sudu nariadenie neodkladného
opatrenia voci tretej osobe, ktora nie je stranou rozhodcovskej zmluvy. Tto forma rieSenia sporu
preto nebude Vv praxi vylucovat' aj uplatnenie si sudnych prostriedkov ochrany obchodného
tajomstva na stde. V praxi méze ist’ o predbeznu a preventivnu ochranu obchodného tajomstva
vo forme neodkladného opatrenia, ktord zohrdva mimoriadne ddlezita ulohu pri ochrane
obchodného tajomstva v takych situaciach, ked’ existuje realna hrozba jeho bezprostredného
neopravneného ziskania, vyuzitia alebo spristupnenia zo strany tretej osoby).*’

Na vyhody arbitraze oproti klasickému sudnemu konaniu vo veciach prav dusevného vlastnictva vo

vSeobecnosti poukazujl aj viaceri zahrani¢ni autori. ,,V porovnani s typickym sudnym sporom ponuka
arbitraz sukromnu, flexibilnii a mozno aj rychlejsiu metodu riesenia. Umoznuje stranam vybrat si
rozhodcov, ktori maju znalosti prava duSevného viastnictva a suvisiacich technickych oblasti, ¢im
zarucuje, Ze zloZité spory budii rozhodovat’ kompetentni odbornici.“*® D. Lewis vo svojom vyskume
demonstruje, ze teéria a aj prax medzinarodnej arbitraze je ,,zvlast dobre pripravena riesit niektoré
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V rdmci EU sa smernicou o obchodnom tajomstve harmonizovalo vnutrostatne pravo a stanovili sa jednotné pravidla
ochrany pred neopravnenym ziskanim, vyuzitim a spristupnenim obchodného tajomstva pre vSetky ¢lenské Staty.
Dohovor OSN o uznani a vykone cudzich rozhodcovskych rozhodnuti z roku 1958, znamy ako ,,Newyorsky dohovor*
(Vyhlaska ministra zahrani¢nych veci 74/1959 Zb. zo 6. novembra 1959 o Dohovore o uznani a vykone cudzich
rozhodcovskych rozhodnuti), zakotvuje uznavanie rozhodcovskych rozhodnuti na rovnakej Grovni ako rozsudky
vnutrostatnych sudov bez preskiimania vo veci samej. To vyrazne ulahCuje vykon cezhrani¢nych rozhodcovskych
rozhodnuti.
Pozri: § 2 ods. 2 ZRK; Pokial’ ide o nariadenie neodkladného opatrenia, vo vSeobecnosti plati, aby zalobca v ndvrhu na
nariadenie neodkladného opatrenia dostatocne osvedcil samotntl existenciu obchodného tajomstva. Pri nariadovani
neodkladného opatrenia sa zasadne nevykondva dokazovanie. Pozri k tomu napr.: Uznesenie Okresného sudu Kosice
I zdna 11. oktébra 2018, sp. zn. 29Cb/109/2018. V tejto suvislosti upozoritujeme, ze v ramci transpozicie smernice
0 obchodnom tajomstve sa Specialna uprava neodkladnych opatreni pri poruseni obchodného tajomstva zakotvila do
Obchodného zakonnika, konkrétne do cCasti upravujicej osobitné ustanovenia k pravnym prostriedkom ochrany
obchodného tajomstva. Ide 0 ustanovenie 55b OBZ, ktoré nesie nazov ,,Neodkladné opatrenia®, a ktoré od prijatia novely
tvori samostatnl a komplexnu pravnu Gpravu neodkladnych opatreni pri poruseni alebo ohrozeni obchodného tajomstva.
Pri poruseni alebo ohrozeni obchodného tajomstva sa preto pouzije Gprava neodkladnych opatreni podla § 55b OBZ ako
lex specialis, pricom v§eobecnt upravu neodkladnych opatreni podl’a civilného sporového poriadku (lex generalis) nebude
nutné aplikovat’.
MANISHA, A. The Role of Arbitration in Intellectual Property Disputes (2024). http://dx.doi.org/10.2139/ssrn.4842346.
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Specifické aspekty a poziadavky v sporoch oblasti dusevného vlastnictva“ a podla jeho nazoru
»inherentné crty pravneho prostredia medzinarodnej arbitraze naznacuju, zZe by sa mala povazovat za
preferovand metédu ADR* #

V stvislosti s medzindrodnymi spormi z obchodného tajomstva upriamujeme pozornost’ aj na
moznost vyuZitia Arbitrazneho a mediacného centra WIPO, ktoré pontika ¢asovo a nakladovo efektivne
moznosti alternativneho rieSenia sporov, ako je mediacia, arbitraz, zrychlena arbitraz a odborné
posudenie, ktoré umoznuje sukromnym strandm urovnat ich domace alebo cezhrani¢né obchodné
spory.®® WIPO vyslovne uvadza aj moznost’ takejto formy mimostidneho rieSenia sporov aj pre spory
z obchodného tajomstva.®* Podrobné a komplexné ustanovenia o ochrane obchodného tajomstva a inych
dovernych informéacii pocas arbitraze st explicitne zakotvené v pravidlach WIPO.%2 Podra ¢l. 54 tychto
pravidiel sa ochrana obchodnych tajomstiev poskytuje pocas celého priebehu arbitrdze, taktiez pri
zverejneni samotného rozhodcovského rozhodnutia, vratane samotnej skuto¢nosti, ze sa arbitraz v danej
veci uskutoénila.>® Pokial’ ide o prax, |. De Castro a A. Gadkowski konstatuju: ,,Pravidla WIPO sa v
tomto ohlade ukazali ako ucinné, pretoze obsahuju podrobné a komplexné ustanovenia zamerané na
ochranu dévernosti konania a aj v ramci neho.*%*

ZAVER

Vyznam obchodného tajomstva v sti¢asnosti narasta. Jeho vyhody oproti inym pravam dusevného
vlastnictva si za¢inaju vo velkej miere uvedomovat’ podnikatelia a d’alSie iné, najmd vyskumné,
institicie naprie¢ medzinarodnym spektrom. Prijatie noriem upravujuicich pravne vzt'ahy suvisiace so
ziskanim, vyuZivanim a ochranou obchodného tajomstva v poslednych rokoch len akcentuje jeho
dolezit ulohu (nie len) v podnikani. Na rozdiel od inych prav priemyselného vlastnictva sa obchodné
tajomstva nikde neregistruj, a tak ich skuto¢ny objem v realnom svete mozno len hadat’. Povazujeme
vsak za nanajvy$ pravdepodobné, Ze obchodné tajomstva tvoria v sucasnosti kluCova sucast’
obchodnych stratégii a portfolii duSevného vlastnictva vacSiny podnikov po celom svete. Zastavame
nézor, ze prave ,,neviditelnost* obchodného tajomstva je ddvodom, preco si ho podniky v hospodarskej
sut’azi cenia viac ako iné prava dusevného vlastnictva.

Mozno preto logicky predpokladat, Ze spolu so stupajucou tendenciou vyuzivania obchodného
tajomstva na ochranu cennych a tajnych informacii v podnikoch by mali priamo umerne stapat’ aj poéty
sporov z obchodného tajomstva. V odbornej literatiire pozorujeme prevladajici nazor ,,neustaleho
narastu sporov Vv oblasti obchodného tajomstva“.>® Autori viak neponiikaju Ziadne skutoéné vysvetlenie
tohto rastu a v odbornej literatire nie je jednoznane preukdzané, ¢i narast takychto sporov je
jednoducho priamo tmerny aj s narastom sporov pokial’ ide o iné statky duSevného vlastnictva, alebo ¢i
sa obchodné tajomstva skuto¢ne stali relativne ddlezitej$imi. Je preto tazké posudit’, ¢i tento udajny rast
sporov v oblasti obchodného tajomstva stvisi s narastom ich vyznamu a praktického vyuzitia alebo nie.

4 LEWIS, D. The Adoption of International Arbitration as the Preferred ADR Process in the Resolution of International
Intellectual Property Disputes. In: Biatostockie Studia Prawnicze, ro¢. 26 (2021), €. 5, s. 41-62.

50 Webova stranka Arbitrazneho a mediagného centra WIPO poskytuje informécie o vyhoddch mechanizmov alternativneho
rieSenia sporov. Spristupiiuje tieZ vzorové zmluvné dolozky a dohody o predkladani navrhov vo viacerych jazykoch s
cielom ul'ah¢it’ postipenie sporov tykajucich sa duSevného vlastnictva a technologii vratane obchodného tajomstva
postupom alternativneho rieSenia sporov WIPO (pozri: https://www.wipo.int/amc/en/clauses/arbitration/).

51 World Intellectual Property Organization: WIPO Guide to Trade Secrets and Innovation. Geneva: WIPO, 2024. DOI:
10.34667/tind.49735.

52 Pravidla WIPO (z angl. ,WIPO Arbitration Rules) u¢inné od 1. jula 2021, dostupné online:
https://www.wipo.int/amc/en/arbitration/rules/index.html.

58V ¢l. 54 pravidiel WIPO (z angl. ,,Disclosure of Trade Secrets and Other Confidential Information®) sa stanovujt konkrétne
opatrenia na ochranu obchodného tajomstva a d’al§ich dovernych informaécii, ktoré si strana Zela zachovat’ utajené.

5% DE CASTRO, I., GADKOWSKI, A. Confidentiality and Protection of Trade Secrets in Intellectual Property Mediation
and Arbitration. In: Trade Secrets. Procedural and Substantive Issues, 2020. s. 79-90.

5 Pozri k tomu najmi pozn. pod ¢iarou &. 7, 9, 10 a 19.
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Na zistenie objemu stdnych sporov z obchodného tajomstva aich narastajicej tendencie na
Slovensku sme oslovili kauzélne prislusny Okresny sid v Banskej Bystrici. Pocet tychto sporov je podl'a
vyjadrenia sudu aj nad’alej vel'mi nizky (spravidla ide o maximalne 5 aZ 10 pripadov za kalendarny rok).
Vo velkej miere sa v tychto pripadoch vyuziva institat predbezného prejednania sporu, ¢im nie je
nariadené ani prvé pojednavanie. Podla prieskumu vybranych advokatskych kancelarii ma pocet
pripadov tykajtcich sa porusenia obchodného tajomstva v poslednych rokoch mierne stipajucu
tendenciu, avsak v drvivej va¢Sine pripadov nemaju strany Ziadny zdaujem o vyuZitie sudnej cesty na
rieSenie ich sporu z obchodného tajomstva.

Analyzujeme nasledovné skuto€nosti, ktoré povazujeme za doévody, preco sa strany sudnym sporom
z obchodného tajomstva vyhybaji: (1) Podniky nemaju ziadnu alebo maji len slabti vedomost’
0 samotnej existencii obchodného tajomstva v ich podniku, a preto si ¢asto nie st ani vedomé toho, ¢i
skuto¢ne doslo alebo nedoslo k poruSeniu obchodného tajomstva alebo nie. Tato nevedomost’ podnikov
suvisi aj s nevedomostou o mozZnostiach pravnej ochrany, a vedie k pochybnostiam, ¢i sa v pripade
neopravneného ziskania, spristupnenia alebo zverejnenia urcitych tajnych informacii mézu nejake;j
pravnej ochrany vobec domahat’. (2) Majitelia obchodnych tajomstiev maji obavu, Ze sudne konanie
spOsobi este vacsie riziko tiniku informacii nez jeho samotné porusenie. V tejto suvislosti poukazujeme
na aktualne zmeny v nemeckej pravnej Uprave civilného procesu — ide o prijatie nového ustanovenia §
273a o0 zachovani ddvernosti (z nem. ,,Geheimhaltung™) do ZPO, ktoré vyrazne posiliiuje ochranu
obchodného tajomstva v civilnom sidnom procese. Uvedena pravna uprava moze sluzit’ ako inspiracia
pre slovenského zakonodarcu. (3) Zlozitost’ a nakladnost’ celého sidneho konania, pretoze konania vo
veciach porusenia alebo ohrozenia obchodného tajomstva st spravidla technicky a aj pravne zlozité. (4)
Zdihavost siidneho konania, s poukazanim najmé na dlhy priemerny ¢as od momentu podania Zaloby
po zacatie sudneho konania, vratane neistoty, ¢i sid vyhovie navrhu na nariadenie neodkladného
opatrenia alebo nie. Najma pokial’ ide o zachovanie podstaty obchodného tajomstva — jeho utajenia, ¢as
hra vel'mi vyznamnu rolu v rozhodovacom procese majitel’a, ¢i namiesto sudnej cesty zvoli rychlejSie a
istejSie, mimosudne, sposoby rieSenia sporu. (5) Dokazovanie v sporoch z obchodného tajomstva je v
praxi vel'mi zlozité. Dokazné bremeno spociva plne na zalobcovi. Porusenie obchodného tajomstva ako
aj samotné obchodné tajomstvo je vSak ,neviditelné*, a tak moze byt pomerne narocné preukazat’
vsetky zakonné predpoklady obchodného tajomstva, ako aj to, ¢i rusitel’ tieto informacie ziskal skuto¢ne
neopravnene.

Na zaklade uvedenych skuto¢nosti tvrdime, ze majitelia obchodného tajomstva racionalnou uvahou
dospeju k tomu, aby zvazili pouzitie inych ako sudnych, menej riskantnych, viac dovernych a pripadne
aj rychlejsich, prostriedkov ochrany obchodného tajomstva. Zastdvame nazor, Ze sidna ochrana proti
poruseniu obchodného tajomstva byva v praxi az akymsi ,,poslednym utoc¢iskom™ pre poskodeného
majitel’a a sudne spory vo veciach obchodného tajomstva st vel'mi zriedkavé. Nemyslime si vSak, Ze
v praxi k porusovaniu obchodného tajomstva nedochadza. Prave naopak, podporujeme nazor, ze tak ako
narasta vyznam obchodného tajomstva a jeho vyuzivanie v podnikoch, logicky sa musia zvySovat’ aj
spory suvisiace s jeho porusenim alebo ohrozenim. V tej stivislosti dokonca zastavame nazor, Ze riziko
,Huniku® informacii tvoriacich obchodné tajomstvo a prekracovanie pravomoci z opravneni na jeho
vyuzivanie (napriklad z titulu licenénych ainych nepomenovanych zmliv) sa oproti minulosti
v stvislosti s vyvojom technologii zvySuje, a to najma z dovodu sucasného trendu ,,zdigitalizovania“
obchodnych tajomstiev, ktoré mézu byt pol'ahky objektom kybernetickej kradeze alebo Spionaze.

Preto skimame aj iné alternativy, ktoré maju majitelia obchodnych tajomstiev k dispozicii na
rieSenie ich potencidlnych sporov. Zamerajuc sa len na vyhody arbitraze (rozhodcovského konania) na
rieSenie sporov z obchodného tajomstva®, jeho potencidl vnimame z nasledovnych dévodov: (1)
Neverejnost’ a zachovanie dovernosti informacii pocas celého priebehu konania, vratane vysledkov,
ktoré toto rieSenie sporov pre strany prinesie, vratane zverejnenia informacie, ze k sporu medzi stranami

% Z dévodu obmedzeného rozsahu prispevku nespecifikujeme a neuvadzame zv1ast aj vyhody litigacie a mediacie v sporoch

z obchodného tajomstva, no zastavame nazor, Ze aj tieto alternativne metddy mozu v praxi sluzit’ ako vyznamny doplnok
pri rieSeni sporov z obchodného tajomstva.
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vobec doslo. Majitel' obchodného tajomstva spravidla nema zaujem o zverejnenie, ze k poruseniu
obchodného tajomstva v jeho podniku vobec doslo, a to ¢asto zo strategickych dévodov (ochrana jeho
dobrého mena a dobrej povesti spajanej s existenciou obchodného tajomstva v podniku, konkurenéna
vyhoda spojena s vyuzivanim obchodného tajomstva a pod.). (2) Rozhodcovské konanie je ¢asovo
rychlejsie, €o je dolezité pre ¢o najefektivnejSiu napravu z porusenia obchodného tajomstva. (3) Pravna
Uprava obchodného tajomstva a jeho ochrany sa v jednotlivych jurisdikciach vyrazne odliSuje (pokial
ide o krajiny mimo EU) a pokial' ide o uzatvaranie licenénych, franchisingovych alebo inych
nepomenovanych zmluv na vyuzivanie obchodného tajomstva, je pomerne beznou praxou, ze zmluvné
strany pochadzaju z r6znych krajin. (4) Odbornost’ konania, pretoze rozhodcovia sa ¢asto Specializuji v
prislusnej oblasti prava, co moze predstavovat’ vyhodu pri rychlom a spolahlivom uréeni samotne;j
existencie obchodného tajomstva (najmé pokial’ ide o urcenie, ¢i informacie st alebo nie su dostupné
osobam v kruhoch, ktoré sa dotknutym druhom informadcii bezne zaoberaju). (5) Mensia formalnost’ a
flexibilnost’ v procese rieSenia sporov zobchodného tajomstva. (6) Rozhodcovskému konaniu
neodporuje, ak Uc¢astnik konania pred zacatim rozhodcovského konania, alebo po jeho zacati, ale pred
ustanovenim rozhodcu (rozhodcov) pozaduje od siidu nariadenie neodkladného opatrenia (55b OBZ) a
sud také opatrenie nariadi.

Ked'ze na Slovensku neexistuje verejna, konzistentna Statistika, ktora by déveryhodne porovnala
objem sudnych vs. mimosudnych rieSeni sporov z obchodného tajomstva, mozno len predpokladat
znacny potencidl mimostdneho riesenia sporov zobchodného tajomstva (mozno aj ked len do
budutcnosti vzhl'adom na nizke povedomie). V medzindrodnom meradle sa uz mediacia a arbitraz oraz
CastejSie pouzivaju ako Uspe$né metddy mimostdneho rieSenia sporov, a to v oblasti vSetkych prav
dusevného vlastnictva, vratane obchodného tajomstva. V sOvislosti s medzindrodnymi spormi z
obchodného tajomstva upriamujeme pozornost' aj na moznost' vyuzitia Arbitrazneho a media¢ného
centra WIPO, ktoré uvadza moznost' takejto formy mimosudneho rieSenia sporov aj pre spory z
obchodného tajomstva, pricom v procesnych pravidlach (¢l. 54) je ochrana obchodnych tajomstiev
vyslovne zakotvena.
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Legal challenges of privacy protection in connection with the use of autonomous vehicles

Pravne vyzvy ochrany sukromia v suvislosti s pouzivanim autonémnych vozidiel

Abstract

Road transportation is fundamental to the global economy, enabling trade, promoting economic
development, and granting access to markets, employment, and essential services. It supports economic
recovery initiatives, backed by stimulus funding. The development of autonomous vehicles (AVs) seeks
to reduce accidents and traffic congestion. These vehicles process large data sets, including personal
information, which raises legal issues regarding the balance between societal benefits and individual
privacy rights. This paper examines privacy-related legal matters within the scope of EU and national
legislation, assisting policymakers in balancing the advantages of AVs against privacy concerns. The
research employs dogmatic, empirical, and comparative approaches.

Keywords: autonomous vehicles, GDPR, principle of proportionality, rule of law, privacy, autonomy.

Abstrakt

Cestna doprava je klucovym pilierom globadlnej ekonomiky — umoznuje obchod, podporuje hospodarsky
rozvoj a zabezpecuje pristup na trhy, k zamestnaniu a k zakladnym sluzbam. Zaroven podporuje
iniciativy na hospoddrske oZivenie financované zo stimulacnych balikov. Vyvoj autonomnych vozidiel
(AV) smeruje k znizovaniu poctu nehdd a dopravnych zapch. Tieto vozidla spracivaju rozsiahle subory
udajov, vratane osobnych udajov, co vyvolava pravne otazky tykajuce sa rovnovihy medzi
spolocenskymi prinosmi a pravom jednotlivca na sukromie. Tento clanok skuma pravne otdzky suvisiace
so sukromim v ramci prava EU a vaitrostdtnej legislativy a pomdha tvorcom politik hladat rovnovihu
medzi vyhodami autonomnych vozidiel a ochranou sukromia. Vyskum vyuzZiva dogmaticke, empirické a
komparativne metddy.

KUrucové slova: autonomne vozidla, GDPR, zasada proporcionality, pravny stat, sukromie, autonomia.

JEL Classification: K24

INTRODUCTION

‘Autonomous vehicles (AVs)’ are vehicles that manage all driving tasks in any environment via
automated systems?. Countries like the USA, UK, Singapore, the Netherlands, and France are testing
full automation on public roads®. AVs aim to address human driver shortcomings, responsible for about
90% of accidents®. Their benefits include lower costs, shared use, less dependence on private vehicles,
multitasking, mobility for those unable to drive, family sharing, reduced parking needs, and less traffic

1 The author specialises in the legal aspects of emerging technologies, electronic communications, cloud computing, artificial
intelligence, privacy protection, administrative law, and administrative court proceedings. ORCID: https://orcid.org/0000-
0002-7724-3751.

2 FAISAL, A, KAMRUZZAMAN, M., YIGITCANLAR, T., CURRIE, G.: Understanding autonomous vehicles: A
systematic literature review on capability, impact, planning and policy, Journal of Transport and Land Use, 12 (1) (2019),
pp. 45-46.

8 COHEN, T., STILGOE, J., CAVOLI, C.: Reframing the governance of automotive automation: Insights from UK
stakeholder workshops, Journal of Responsible Innovation, 5 (3) (2018), p. 257.

4 ANDERSON, J. M., KALRA N., STANLEY K. D., SORENSEN P., SAMARAS C., OLUWATOLA O. A., Autonomous Vehicle
Technology. A Guide for Policymakers. RAND Corporation, 2014, pp. 10 — 11.
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congestion®. However, concerns about control, algorithm errors, hacking, regulation, privacy, ethics,
environment, and safety remain®. The advanced control systems pose risks from flaws or cyberattacks’.

Operating AVs necessitates managing vast amounts of data through onboard and external systems,
which often includes personal and sensitive information of drivers and passengers. To promote
sustainable development in AV technology, a significant legal challenge involves balancing societal
values with individual privacy rights. This paper analyses the legal challenges associated with privacy
protection, focusing on the legal basis within the framework of EU and national law. It considers how
legislators can evaluate the common good derived from the expected benefits of AVs on public roads
against the individual rights to privacy of road users. The research employs dogmatic, empirical, and
comparative methodologies.

1. CONCEPTUALISATION OF AUTONOMOUS VEHICLES

The concept of computer-operated vehicles dates back to the 1950s8. Recently, governments and
startups have fueled interest by claiming fully autonomous vehicles driven by Al are close. AVs are
believed to improve safety, mobility, energy use, pollution, and save travel time®. They could also aid
disabled travellers. The U.S. Department of Transportation defines AVS as vehicles where key controls
like steering, acceleration, or braking operate without human input, either autonomously with sensors
or connected via wireless systems?©,

Regulation (EU) 2019/2144 defines an ‘automated vehicle’ (Article 3(21)) as one capable of
autonomous operation for some time but still requiring driver intervention, while a ‘fully automated
vehicle' (Article 3(22)) functions entirely without driver oversight.

The Society of Automotive Engineers*! defines six levels of vehicle automation for the full dynamic
driving task (DDT), with the Automated Driving System (ADS) taking control from level 3 onward.
The ADS, a hardware and software module, manages the entire DDT, primarily impacting levels 3, 4,
and 5.

Article 65k of the Polish Road Traffic Act (1997) defines an autonomous vehicle as one with systems
controlling movement and operating without driver interference, who can still take control. This
definition, however, lacks clarity for levels 3- 5, which involve conditional, high, and full automation.

For further consideration, an AV is characterised by: 1) a vehicle functioning as a mechanical
communication device driven by natural forces; 2) equipped with an ADS that manages internal
assistance systems; and 3) capable of autonomous driving functions internally and in interactions with
other autonomous vehicles, like forming convoys*2.

5 MODLINSKI, A, GWIAZDZINSKI, E., KARPINSKA-KRAKOWIAK, M.: The effects of religiosity and gender on
attitudes and trust toward autonomous vehicles, The Journal of High Technology Management Research, 33 (1) (2022), p.
1-2.

6 MIR, F.A.: An integrated autonomous vehicles acceptance model: Theoretical development and results based on the
UTAUT2 model. Transportation Research Part F: Traffic Psychology and Behaviour, 112 (2025), pp. 290-291. KUMAR G.,
JAMES A.T., CHOUDHARY K., SAHAI R., SONG W.K., Investigation and analysis of implementation challenges for
autonomous vehicles in developing countries using hybrid structural modelling, Technological Forecasting & Social
Change 185 (2022) 122080, p. 2.

7 FRISONI, R., DALL’OGLIO, A., NELSON, C., LONG, J., VOLLATH, CH., RANGHETTI, D., MCMINIMY, S.: Self-
Piloted Cars: The Future of Road Transport?, Brussels, European Union, 2016, p. 78.

8 NORTON, P.: Autonorama: the illusory promise of high-tech driving, Washington, Island Press 2021, p. 40.

9 STILGOE, J., MLADENOVIC, M.;, The politics of autonomous vehicles, Humanities and Social Sciences
Communications 9(1), p. 2.

10 Intelligent Transportation Systems Joint Program Office, 2015, https://www.its.dot.gov/about/

[cited 2025-09-25].

11 SAE International. SAE Levels of Driving AutomationTM Refined for Clarity and International Audience, (2021),

https://www.sae.org/blog/sae-j3016-update, [cited 2025-09-25].

KRASUSKI, A.: Odpowiedzialno§¢ w zwigzku z ruchem autonomicznego pojazdu, Warszawa, Wolters Kluwer 2025, p.

64.
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‘Autonomy’ in an information system means its ability to change its purpose without external control
or supervision®3,

2. PRIVACY PROTECTION IN RELATION TO THE UTILISATION OF AUTONOMOUS
VEHICLES

Privacy has long been a sensitive subject, defined as the desire to freely choose what to expose of
oneself. Westin!* states that privacy fulfils vital needs: personal autonomy, emotional release, self-
evaluation, and selective communication. These needs are not only individual but also societal, requiring
organisations to access privacy for decision-making. Social science shows observation restricts privacy
and free activity by listening or watching, while forcing individuals to reveal personal memories can
cause emotional crises when confronting hidden issues. Westin also identifies surveillance through
recording as a threat to privacy without awareness.

Autonomous driving involves ongoing location tracking, destination monitoring, and data sharing
with other users stored in the cloud, raising concerns about potential misuse of personal information.
Consequently, the perceived privacy level is likely to positively affect users' willingness to adopt this
technology®. The literature differentiates between personal data privacy (such as booking a service via
an app) and vehicle data privacy (like in-vehicle video surveillance)!®. The risk of government agencies
accessing stored personal or vehicle data, particularly through continuous surveillance, raises significant
privacy issues'’. To prevent misuse by authorities, robust security measures and regulatory frameworks
are crucial. Nonetheless, widespread AV adoption will inevitably lead to large data recordings-covering
app registration, sensor data, location tracking, remote access logs, vehicle condition reports, and
multimedia interactions®®. While such extensive data collection is essential for AV operations and
emergency services, it must be balanced with rigorous data privacy protections.

At the EU level, data protection is a fundamental right, separate from the right to private life. While
both protect autonomy and dignity, data protection is proactive, ensuring safeguards during data
processing with independent oversight. Article 8 of the EU Charter affirms this right, requiring fair
processing and access to data. It covers all personal data and activities and can infringe on privacy
without infringing private life. ‘Private life’ varies, covering sensitive information depending on
circumstances. The GDPR, adopted in 2016, modernised EU law, maintaining core principles while
adding rules like data protection by design, appointing Data Protection Officers, data portability, and
accountability.

The GDPR outlines the rights and limitations related to the protection of personal data. According to
the GDPR, the principles of data protection should apply to any information concerning an identified or
identifiable natural person.

Since there is no specific regulation concerning the processing of personal data in connection with
the use of AVs, this matter should be analysed based on the provisions of the GDPR. Considering the
hierarchy of secondary legislation outlined in Article 288 of the TFEU, the GDPR possesses the
following characteristics: a) it is a regulation with general application, meaning it is a general act that
establishes specific rules of conduct applicable in an unspecified number of cases and to an indefinite

13 ISO/IEC 22989:2022, Information technology, Artificial intelligence, Artificial intelligence concepts and terminology,
https://www.iso.org/obp/ui/en/#iso:std:iso-iec:22989:ed-1:v1:en [cited 2025-09-25].

14 WESTIN, A.: The right to privacy, Athenaeum, New York, Atheneum 1967, p. 25.

15 GARIDIS, K., ULBRICHT, L., ROSSMANN, A., SCHMAH, M.: (2020). Toward a user acceptance model of autonomous
driving. In Proceedings of the 53rd Hawaii International Conference on System Sciences, January 2020, p. 1381.

16 STEPHANEDES, Y.J., GOLIAS, M., DEDES, G., DOULIGERIS, C., MISHRA, S.: Challenges, risks and opportunities
for connected vehicle services in smart cities and communities, IFAC-PapersOnLine, VVolume 51, Issue 34, 2019, pp. 139-
140.

7 FAGNANT, D.J.,, KOCKELMAN, K.: Preparing a nation for autonomous vehicles: Opportunities, barriers and policy
recommendations, Transportation Research Part A: Policy and Practice, 77 (2015), p. 167.

18 STEPHANEDES,Y.J., GOLIAS, M., DEDES, G., DOULIGERIS, C., MISHRA, S.: Challenges, risks and opportunities
for connected vehicle services in smart cities and communities, IFAC-PapersOnLine, Volume 51, Issue 34, 2019, p. 140.
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(open) category of persons; b) any entity governed by law, including states and individuals, may be an
addressee of a regulation; ¢) regulations are binding in all their provisions, in their entirety; d) regulations
are directly and fully binding, implying that they cannot be transformed. If an area is regulated by such
a regulation, the competence of Member States to legislate on that area is extinguished unless the
regulation enshrines an obligation to do so.

Identifying ‘personal data’, as defined in Article 4(1) of the GDPR, within the data processed in
connection with AV requires clarifying the purposes and means of processing. An entity that determines
the purposes and means of processing is regarded as a 'controller' under Article 4(7) of the GDPR.

Processing personal data must adhere to the principles outlined in Article 5(1)(2) of the GDPR, which
are further detailed in the controller's obligations. Article 5 of the GDPR delineates the fundamental
principles that underpin the protection of personal data: lawfulness, fairness, transparency, purpose
limitation, data minimisation, accuracy, storage limitation, integrity and confidentiality, and
accountability. Certain principles are elaborated further within other sections of the Regulation—for
instance, transparency (Article 5(1)(a)) encompasses a duty to inform data subjects (Articles 12 and
subsequent), while integrity and confidentiality (Article 5(1)(f)) are detailed in Articles 32 and
thereafter. The principle of accountability (Article 5(2)) is elucidated in Articles 24 and 25, among
others. The requirement that data processing be lawful necessitates compliance with all pertinent legal
obligations, including professional secrecy where applicable. The heading of Article 6 GDPR has been
amended to ‘Lawfulness of Processing,” superseding the previous title under the Data Protection
Directive, which was ‘Criteria for Making Data Processing Legitimate,” and it establishes the principal
conditions for lawful processing. Significantly, Article 6(1) GDPR stipulates that processing is lawful
only if at least one of the specified conditions is met*°.

Recital (40) of the GDPR states that personal data processing is lawful only if based on the data
subject's consent or other legitimate reasons in law, including compliance with legal obligations,
performing a contract, or taking steps at the data subject's request before a contract. Such reasons don't
necessarily require a law passed by parliament, as long as they align with the Member State's
constitutional order. However, these legal bases must be clear, precise, and predictable, as per
jurisprudence of the Court of Justice and the European Court of Human Rights.

Acrticle 6(2) of the GDPR exemplifies a compromise between the objective of harmonising data
protection legislation across the European Union—aimed at effectively eliminating any national laws in
this domain—and the recognition that sector-specific regulations in certain areas of data protection are
advantageous for legal entities and cannot be sufficiently achieved solely through Union law within a
reasonable timeframe. Given the significance of harmonisation, particularly within the private sector,
the legislative powers of Member States are confined to establishing regulations for the public sector
(Article 6(1)(e)) and imposing specific legal obligations on controllers across both sectors (Article
6(1)(c)). Concerning data processing pursuant to Article 6(1)(f), which is vital for private sector
operations, there exists no overarching provision permitting Member States to enact their own data
protection laws. Only in the processing activities delineated in Chapter IX of the GDPR can Member
States retain existing laws or introduce new ones. In all instances governed by Article 6(2), any national
legislation that maintains or enacts more detailed data protection regulations must fully comply with the
provisions of the GDPR.

In the absence of specific regulations concerning the processing of personal data related to the use of
AVs within the European Union, it is essential to consider establishing a legal framework within national
legislation for the processing of personal data in connection with the operation of such vehicles (i.e., a
lex specialis to Article 6(1)(c) of the GDPR). The development of such regulations would enable the
linkage of personal data processing with the fulfilment of particular obligations associated with the
operation of AVs. Furthermore, the formulation of such regulations would necessitate that the legislator

19 KUNER, C., BYGRAVE, L.A., DOCKSEY, C.: Commentary on the EU General Data Protection Regulation, Oxford
University Press, 2020, p. 328.
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undertake an initial assessment of the individual right to privacy in comparison to the societal benefits
derived from the deployment of autonomous vehicles.

3. THE ROLE OF THE STATE IN THE FORMULATION OF LEGISLATION

The importance of law in society was key in Greek and Roman philosophy. In ‘The Laws’ (~360
B.C.), Plato suggested government should serve the law?. Aristotle, a student of Plato, identified three
state authority divisions—the council, governing bodies, and courts—which defined Greek political
structure?.,

Aristotle in ‘The Politics’ (~350 B.C.) contrasted rule of law and reason with rule by man and
passion, arguing government should be bound by law to prevent arbitrary power. The history of
constitutional law shows various classifications, but the most enduring distinguishes legislation,
executive power, and jurisdiction as the main branches. Other classifications have fallen out of favour
as insights into the state's true nature emerged, leading to the dominant perspective?.

Both philosophers concur that laws are established for the common good. Aristotle, in ‘Politics’
(~350 B.C.), stated that good laws should be paramount, overseen by magistrates when laws are
insufficient to address specific issues. The nature of good laws depends on the constitution of the state,
suggesting that just laws originate from legitimate governments, while unjust laws arise from corrupt
regimes?,

Laws have been recognised since ancient times. During the Enlightenment, for example, German
states systematically introduced new laws to surpass arbitrary power and create uniform principles. Most
states adopted constitutions between 1810 and 1851, establishing parliamentary participation. This was
built on the traditional estate-based legal system. In 1871, the Reichstag gained legislative power,
working with the Bundesrat and the monarch. It passed the Civil, Commercial, and Criminal Codes,
which still influence today?*.

Joseph Raz defines the rule of law in ‘The Authority of Law”?, It includes principles like laws being
prospective, open, clear, and publicly announced. Retroactive laws are usually absent but acceptable if
foreknowledge exists. Laws should be stable, unambiguous, and not frequently changed to enable
effective decision-making. Adherence varies; some laws are clearer and more stable, but violations
differ in severity. The rule guides both laws and government actions, emphasising stability through
broad regulations that define powers. Judicial independence is crucial; courts must interpret laws
accurately for good governance. Principles like natural justice, review powers, accessibility, and limits
on discretion are key to maintaining the rule of law.

Proponents of the substantive, or ‘thick,” rule of law argue it should include justice and fairness,
unlike formal theorists. Ronald Dworkin advocates for this view, calling it the ‘rights conception,” which
requires laws to recognise moral and political rights and allow their enforcement. A challenge is that
‘moral rights’ can be unclear and polarising, as seen in debates over same-sex unions or the death
penalty?.

20 BOBONICH, CH.: Plato’s Politics, [in] FINE G. (ed.), The Oxford Handbook of Plato, 2nd edn., Oxford Handbooks (2019),
p. 576.

21 EDWARDS, J. G.: Confirmatio Cartarum and Baronial Grievances in 1297, The English Historical Review, Vol. 58, No.
230 (April, 1943), p. 150-151.

22 JELLINEK, G.: Die Funktionen des Staates. In: Allgemeine Staatslehre. Springer, Berlin, Heidelberg, 1921, p. 595.

2 VALCKE, A.: The Rule of Law: Its Origins and Meanings (A Short Guide for Practitioners) (March, 1 2012), available at
SSRN, http://ssrn.com/abstract=2042336, [cited 2025-09-25].

24 THRANHARDT, D.: Gesetzgebung [in] Andersen U., Bogumil J., Marschall S., Woyke W., Handwdrterbuch des
politischen Systems der Bundesrepublik Deutschland, Auflage 8, Springer Nature, 2021, pp. 352.
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Oxford Academic, 22 Mar. 2012), pp. 215 -218.
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2014; online edn, Oxford Academic, 27 Feb. 2014), p. 49.
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In his publication, ‘On the Rule of Law, History, Politics, Theory’, Brian Tamanaha?’ asserts that the
rule of law is considered the foremost political ideal worldwide; however, its precise meaning remains
ambiguous. He compares it to the concept of the good: ‘everyone is for it’, but no one maintains a clear
understanding of its exact nature.

The formulation of law is linked to performing specific functions. The law, as expressed through
legal norms, is used to make demands, gain support, justify actions, assign responsibility, and assess
whether conduct is praiseworthy or blameworthy?, In the international system, they are also seen as
‘providing solutions to coordination problems, reducing transaction costs, and establishing a shared
language and framework for international relations’?.

Multiple functions show norms serve both constitutive and constraining roles®. These roles form a
norm’s structure: problem, value, and behavior. Social constructivists like Wiener! argue that norms
perform 'constitutive’ functions: defining categories of actors and actions, shaping identities and
interests.

Norms generate meaning by shaping shared understandings of what things are, whether tangible—
like a reduced carbon footprint—or intangible, such as accountability or reconciliation. This meaning
includes how items are valued, which is subjective but crucial, as these value-laden items define
problems by relating material or social facts to societal values, determining if they are seen as good or
bad®. A fact becomes problematic if it is interpreted as negatively affecting the achievement or ongoing
practice of something society values, prompting corrective actions. Essentially, no principled action can
occur unless actors identify and define ‘'underlying conditions in world affairs' as problems based on
their values®.

Hurrell et al.3* define ‘appropriate behavior’ as involving constructing norms- combining their
constitutive and constraint roles- and recognising that values shape responses. A norm has three parts:
a problem needing a solution, a value giving moral importance, and a behavior to solve the problem and
uphold the value. A problem blocks a value's realisation and calls for action.

As previously outlined, the motivations for legislation are diverse. One main reason is to address
societal needs. As Plato and Aristotle noted, this remains relevant today. Laws are created to meet
societal needs and improve systems, showing legislation's evolving nature. Laws also protect citizens'
rights and liberties from abuse by others, organizations, or the government. They set standards for
behavior and conduct, guiding citizens and upholding societal norms. Additionally, laws adapt over time
to reflect changing values and needs, ensuring they stay relevant and effective.

4. BALANCING TECHNOLOGICAL ADVANCEMENT WITH PRIVACY SAFEGUARDS

Developing AVs within legal frameworks requires balancing innovation and privacy rights. Legal
systems inherently need to reconcile safety, sustainability, and privacy, as personal data protection is
constitutionally mandated.

The rule of law is embedded in the constitutions of EU member states. In Germany, it is part of the
state's concept under Article 20(3) of the 1949 Constitution, governing the principle (ger. Das

27 TAMANAHA, B.Z.: On the Rule of Law: History, Politics, Theory, Cambridge University Press 2004, p. 91.

28 WINSTON, C.: Norm structure, diffusion, and evolution: A conceptual approach, European Journal of International
Relations 2018, Vol. 24(3), p. 640.

2 CORTELL,, AP., DAVIS, JW.: Understanding the domestic impact of international norms: A research agenda,
International Studies Review, Vol. 2, No. 1 (Spring, 2000), p. 69.

30 CHECKEL, J.: (1997) International norms and domestic politics: Bridging the rationalist-constructivist divide. European
Journal of International Relations 3(4), 1997, p. 47.

31 WIENER, A.: A Theory of Contestation. Berlin, Springer, 2014, p. 17-18.

82 WENDT, A.: Social Theory of International Politics. Cambridge: Cambridge University Press, 1999, pp. 1-3.

3 CARPENTER, R.C.: Setting the advocacy agenda: Setting the Advocacy Agenda: Theorizing Issue Emergence and
Nonemergence in Transnational Advocacy Networks. International Studies Quarterly 51(1) 2007, p. 99.
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Rechtsstaatprinzip). In Poland, it’s linked to democracy, per Article 7 of the 1997 Constitution.
Constitutions set a legal order based on the highest normative act, reflecting the social contract.
Legislators must follow this supreme law.

Article 20(3) of the German Constitution states that the constitutional order binds the legislature
through the constitution's primacy®. This hierarchy requires lower acts to conform to the constitution,
applying only to formal legislation, including state laws®. Other authorities are bound by the
constitution and duty to uphold law and justice. Laws violating the Constitution are void from the start,
i.e., ineffective.®

Since much of society's life is governed by law, a rational legislator's role is crucial for ensuring the
state's proper and continuous functioning. It is essential to critically evaluate legislation, as it is
unacceptable for laws to require corrective measures on a case-by-case basis, in accordance with
democratic principles, the rule of law, legalism, and legal certainty (see Articles 2 and 7 of the Polish
Constitution, 1997).

Duniewska® traces the principle of proportionality—related to moderation, commensuration,
minimalism, and adequacy—back to ancient Roman law. A more accepted view is that it developed in
the 1950s through German court decisions, spreading across Europe as a key part of modern
democracies.

In Poland, the principle of proportionality is not explicitly stated in the current constitution (Polish
Constitution, 1997), but itis rooted in Article 31(3), which allows restrictions on constitutional freedoms
only when necessary for security, order, environment, health, morals, or others, without infringing core
rights®. Initially, the Constitutional Court referenced both Articles 2 and 31(3), but over time, its
reliance on Article 2 has lessened.

Individual freedoms and rights are outlined in Chapter Il of the Polish Constitution. When
considering rights—both human and civil—it is important to acknowledge their positive aspect, which
requires the state to actively protect a certain good. Conversely, freedom is seen as a negative right; the
state must not interfere with the domain protected by a specific freedom®..

Within the current legal framework, the principles of necessity and non-excessive interference are
inherent in Article 31(3) of the Polish Constitution (1997), which uses 'necessary’ to outline the
restriction's purposes. Excessive interference limits constitutional freedoms and rights, undermining
their core. These criteria help determine violations or compliance with proportionality. Although the
article doesn't explicitly mention 'usefulness," it aligns with the rule of law, assessing whether legislation
effectively achieves its goals*.

The prohibition of excessive interference, or proportionality, requires balancing the restriction of
constitutional rights with the regulation's purpose. This involves evaluating conflicting principles and
deciding which prevails based on specific facts and legal circumstances. While protecting certain values
is prioritised, one value must not be protected at the expense of completely eliminating or distorting
another.

The principle of proportionality sets minimum requirements allowing interference with rights when
met, ensuring legality and democracy. Conversely, reverse proportionality assesses failure in protecting
human rights to evaluate if constitutional mandates are properly followed.

35 JARASS, H.D., KMENT, M.:, Grundgesetz fur die Bundesrepublik Deutschland, Berlin Beck, 18 Auflage, 2024, p. 546.
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The proportionality test examines if legislation achieves its goals, protects public interests, and if its
consequences are proportionate to the burdens on citizens (see Judgement of the Constitutional Court:
SK 22/97).

The proportionality principle covers both lawmaking and application when discretionary powers are
involved®. While the Polish Constitution (1997) doesn't explicitly mention it, other statutes do. For
example, Article 8 § 1 of the Polish Code of Administrative Procedure (1960) states that public
administration proceedings are guided by proportionality, impartiality, and equal treatment to build trust.

When assessing a regulation against the principle of proportionality, it should be related to the
constitutional freedoms it infringes. Regarding personal data processing with AVs, considerations
include the right to privacy (see Article 47 of the Polish Constitution, 1997), communication
confidentiality (see Article 49), and data protection (Articles 51(2-5)). Constitutional limits on rights
include two main forms: the mechanism in Article 31(3) and explicit allowances within specific legal
provisions*.

Considering the origins of the regulation within European Union law, it becomes necessary to analyse
the interactions between national legislation and EU legislation.

Although constitutional norms are directly applicable (see Article 8(2) of the Polish Constitution,
1997), they require specificity. The primary means of implementing constitutional norms is, therefore,
statute, which must be consistent with the Polish Constitution (1997). Statutes that raise doubts about
their legality yet remain in circulation should be subject to an interpretation that ensures their
constitutionality.

Generally, ratified international agreements are subordinate to statutes in Poland's legal hierarchy, as
per Article 87 of the Polish Constitution (1997). An exception is agreements ratified with prior consent,
either through an act or referendum, which, under Article 91(2), supersede statutes when incompatible.

Although the Polish Constitution (1997) is a statute, treaty primacy does not inherently apply. All
international agreements must align with it. The Constitutional Court case K 18/04 observed:
‘International agreements ratified under statutory authorization or referendum, including those on
transferring competencies, do not have priority over the Constitution. The Constitution remains the
'supreme law' of Poland, including agreements on transfer of powers. Article 8, Section 1 of the
Constitution grants it legal supremacy and primacy within Poland’s territory.’

This justifies safeguarding state sovereignty but doesn't mean reconciling different legal systems is
impossible. The Constitution allows interpretation aligned with external frameworks. Difficulties arise
if the interpretation can't be adapted, requiring amendments or terminating the agreement. The CJEU
emphasises EU law's primacy, even over national constitutions (see Judgment of the CJEU, C-285/98).

The European Union legal system consists of primary legislation, namely treaties, which are directly
applicable, and secondary legislation, which may necessitate implementation into national law. In
accordance with Article 291(1) of the TFEU, Member States are obliged to undertake all necessary
measures within their national legal frameworks to ensure the effective implementation of legally
binding Union acts.

The principle of proportionality is well-established in the EU legal framework. It is explicitly
mentioned in Article 5(1) of the TEU, which states that the Union's competences are defined by
conferral. The exercise of these competences must follow the principles of subsidiarity and
proportionality. Paragraph 4 states that, according to the principle of proportionality, Union actions
should not exceed what is necessary to achieve Treaty objectives. This principle is applied alongside the
Protocol on subsidiarity and proportionality (Protocol, 2009).

The Protocol requires EU institutions to uphold subsidiarity and proportionality, as outlined in
Avrticle 1. Article 5 mandates explanatory memorandums with draft legislation, including a statement on
compliance. For directives, this statement must detail expected impacts on Member State regulations.

4 DUNIEWSKA, Z.: op.cit., p. 176.
4 MILKOWSKI, T. M.: Czynnosci operacyjno-rozpoznawcze a prawa i wolnos$ci jednostki, Warszawa, Wolters Kluwer
2020, p. 104.
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Article 69 TFEU requires national parliaments to verify that proposals under Chapters 4 and 5 follow
subsidiarity. According to Article 295 TFEU, when the Treaties don't specify the legal act, institutions
choose the appropriate type based on procedures and proportionality. The EU Charter, in Article 52(1),
references proportionality, similar to Article 52 TFEU. Although primarily addressed to Union
institutions (Article 51), Article 52(3) states the EU Charter can be implemented through legislative acts
and by Member States when executing Union law.

The Code of Good Administrative Behavior* addresses proportionality. Adopted by the European
Parliament on 6 September 2001, it guides EU institutions, their services, and officials in dealings with
individuals. The Code reflects European administrative law principles from case law and national laws.
Avrticle 6 states that EU officials must ensure actions are proportionate to their objectives, avoiding
disproportionate restrictions of citizens' rights or burdens. Its impact on national law is only indirect.

As the EU has acceded to the Convention for the Protection of Human Rights and Fundamental
Freedoms, although the Convention itself does not address the issue of proportionality, it is necessary
to consider not only the rulings of the CJEU but also those of the European Court of Human Rights. The
ECtHR assesses whether measures taken at the national level are justified and proportionate, although
it does not establish proportionality as a principle in its own right (see judgment of the EctHR in the
case of Manoussakis and others vs. Greece).

The CJEU recognizes proportionality as a key principle of Community law, similar to national
perspectives. It states that prohibitive measures must be appropriate and necessary to achieve legitimate
aims. When multiple options are available, the least burdensome should be chosen, and the
inconvenience must not outweigh the objectives (see Judgment of the CJEU, C-344/04).

5. ESTABLISHING THE CONTEXT FOR BALANCING THE RIGHT TO PRIVACY WITH
THE RIGHT TO ROAD SAFETY

To facilitate the balancing process between the right to privacy and the right to road safety through
the development of AVs, it is imperative to analyse the context to which this balancing operation
pertains.

In the scholarly literature, both contextual integrity and responsible innovation have been advanced
in relation to the development of a novel privacy framework that more accurately encapsulates the
complexity of privacy challenges associated with AVs.

Nissenbaum’s concept of contextual integrity (CI) is widely used in information communication
technologies, online data, and privacy. Huang et al.*® note that CI highlights how context defines
personal information and its associated norms, such as transmission and disclosure. Appropriateness
concerns reasonable information disclosure, while distribution covers the flow or restriction of info to
others. Nissenbaum states violations of these norms breach privacy norms. The theory highlights that
stakeholder relationships, regulations, institutions, and culture are key in understanding and managing
privacy risks in ICT.

Nissenbaum*’ outlined five parameters for CI: recipient, sender, data subject, information type, and
transmission principles. Unlike traditional privacy theories, Cl assesses privacy based on appropriate
information flow, which depends on following legitimate norms in social settings. Privacy is infringed
when information transfer violates these norms in a specific context.

‘Responsible Research and Innovation (RRI)’ describes a transparent, interactive process where
societal actors and innovators collaborate to ensure that innovations are ethical, sustainable, and socially

4 Decision on the Code of Good Administrative Behaviour (OJ C 285, 29.9.2011, pp. 3-7).
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desirable, facilitating the integration of science into society*. It views science and innovation as guided
by socially acceptable objectives through a dynamic, inclusive process that encourages innovation and
control before technology becomes entrenched. It also questions the ethical, inclusive, democratic, and
fair selection of innovation goals. The concept assigns new responsibilities not only to scientists,
universities, and businesses but also to policymakers®. As a result, scientific and technological paths
are shaped by historical and social factors.

Stilgoe et al.*® highlight the importance of institutional reflexivity in governance, which involves
critically examining one’s activities, acknowledging knowledge limits, and recognising that certain
framings might not be universal. RRI serves as a significant framework for comprehending the societal
challenges and limitations associated with new and emerging technologies, owing to its prudent
approach. This is particularly pertinent to AVs®!, which encompass all road users, including non-vehicle
operators such as pedestrians and cyclists, thereby raising concerns related to trust and safety.

Regarding AV privacy, RRI offers a mechanistic view of how societal norms and individual attitudes
towards privacy evolve together. Reflexivity involves ongoing assessments of norms and their fit,
supported by tools like codes of conduct, moratoriums, and standards that link external values with
scientific practices®.

When evaluating under the proportionality principle, it is essential to consider the value of individual
privacy rights against the societal benefit of enhanced road safety through AV deployment. The
implementation of AVs will significantly transform city design and how people travel and form
communities®®. Many studies, particularly from the RRI perspective, focus on the safety and public
acceptance of AVs.

CONCLUSIONS

The principle of proportionality imposes restrictions on the interference of public authorities with
individual rights and freedoms. It is principally aimed at the legislature. The essence of the principle of
proportionality is expressed as the necessity for consistency and a balanced correlation between the
objective of regulation or individual interference with personal rights and freedoms and the methods
employed to attain these objectives.

The deployment of autonomous vehicles (AVs) on public roads necessitates the processing of
substantial quantities of data. This requirement arises from the distinctive operations of these vehicles
and their interactions with road infrastructure and other vehicles. According to Hind et al.®*, such
vehicles establish connections not only with roadside systems such as traffic lights, toll booths, and
congestion chargers but also with other vehicles. Although initially conceptualised as mobile sensing
platforms, autonomous vehicles are increasingly reliant on various systems for their operation. Wilken
et al.>® emphasise that ‘the importance of infrastructural support to autonomous vehicles, and
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communications between them, cannot be overemphasized’. These communications, vital for the
coordination of vehicle-to-vehicle, vehicle fleet, and vehicle-to-infrastructure interactions, frequently
depend on common standards. The level of automation, particularly at Level 3, involves complex
interactions between the ADS and the (human) driver, necessitating the processing of personal data. Due
to the volume and nature of this data, it can identify individuals, thereby qualifying as personal data
under Article 4(1) of the GDPR. Considering the intricate relationship between infrastructure and AVs,
data collection also extends to drivers, some of which qualify as personal data.

The legislator ought to contemplate the principle of proportionality and carefully weigh the
individual's right to privacy against the societal interest in promoting road safety. AVs possess the
potential to significantly diminish accidents by eliminating human error, while also continuously
monitoring the environment to promptly identify and respond to potentially hazardous situations and
driving conduct®®.

In the event that, pursuant to the application of the principle of proportionality, the legislator
determines that prioritising the societal interest in enhancing road safety through the deployment of AVs
justifies constraining the individual's right to privacy, such regulation could delineate the scope of data
permitted to be processed by the data controller managing the AVs, as well as the purposes for which
such data may be employed. Consequently, a specific domestic regulation would align with Article
6(1)(c) of the General Data Protection Regulation (GDPR), which stipulates that processing is lawful
when necessary for compliance with a legal obligation to which the data controller is subject. This
domestic regulation would also be consistent with the provisions of Article 6(2) of the GDPR.
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Specific Aspects of the Process of Excluding Assets from the Bankruptcy Estate
Inventory in Personal Bankruptcy?

Specifické aspekty procesu vylu¢ovania majetku zo sipisu konkurznej podstaty pri
osobnom konkurze

Abstract

The paper focuses on the specific features and application issues arising in the process of excluding
assets from the bankruptcy estate inventory in personal bankruptcy proceedings, as well as on the
related institution of the excindation action within the Slovak legal framework under Part Four of the
Bankruptcy and Restructuring Act. It examines the preparation of the inventory, grounds for lodging an
excindation objection, creditor requests to file an excindation action, and related procedural aspects,
while highlighting shortcomings of the current regulation and proposing possible de lege ferenda
solutions.

Keywords: bankruptcy estate inventory, excindation objection, excindation action, debt relief,
bankruptcy, incidental dispute.

Abstrakt

Clanok sa zameriava na osobitosti a aplikacné problémy, ktoré vznikajii v procese vylucovania majetku
Z0 sUpisu konkurznej podstaty v ramci 0sobného bankrotu, ako aj na suvisiacu inStituciu vylucovacej
Zaloby v slovenskom pravnom poriadku podla Stvrtej Casti zdkona o konkurze a restrukturalizdcii.
Analyzuje pripravu supisu, dévody na podanie vylucovacej namietky, poziadavky veritelov na podanie
Vylucovacej Zaloby a suvisiace procesné aspekty. Sucasne poukazuje na nedostatky aktudalnej pravnej
upravy a navrhuje mozné riesenia de lege ferenda.

Klucové slova: supis konkurznej podstaty, vylucovacia namietka, vylucovacia zaloba, oddlzZenie,
konkurz, incidencny spor.

JEL Classification: K35

INTRODUCTION

Debt relief is an important institution not only in the Slovak Republic but also in other European
Union member states, for example. From a historical perspective, the institution of debt relief can be
traced back to ancient times, but foreign legal doctrine® considers US bankruptcy law to be the first and
model regime in modern societies.

Under the provisions of Part 4 of the Bankruptcy and Restructuring Act, the Slovak legal system
allows a debtor to resolve insolvency either through personal bankruptcy proceedings or by means of a
repayment schedule. The Slovak legal regulation of debt relief, contained primarily in Part 4 of Act No.
7/2005 Coll. on Bankruptcy and Restructuring and on Amendments and Supplements to Certain Acts

The author is a PhD student at Pavol Jozef Safarik University in Kogice, Faculty of Law, Department of Commercial and
Economic Law.

2 This paper was supported by the Slovak Research and Development Agency under Contract No. APVV-23-0331

3  WALTER, G.,and KRENCHEL, J., V. 2021. The Leniency of Personal Bankruptcy Regulations in the EU Countries. Risks
9: 162. Available at: https://doi.org/10.3390/risks9090162.
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(hereinafter referred to as the “Bankruptcy and Restructuring Act”), does not provide a statutory
definition of debt relief.

In principle, it can be said that the institution of debt relief is intended to provide the debtor with an
opportunity to be released from their debts and to once again exist and pursue their activities without
the demotivating prospect of lifelong repayment. Debt relief should not have only an economic purpose
for the debtor but also a social one.*

The Constitutional Court of the Slovak Republic® has stated that the purpose of debt relief under Part
Four of the Bankruptcy and Restructuring Act is not to guarantee the full satisfaction of creditors’ claims
which, although duly filed and recognized, were only partially satisfied in bankruptcy proceedings. The
objective of debt relief is to release the debtor, as a natural person, from their debts (§166(1) of the
Bankruptcy and Restructuring Act) so that the unpaid liabilities do not burden them for the rest of their
life, do not generate further insolvency, and enable them, from an economic standpoint, to regain
financial stability and rebuild a sustainable livelihood.

The applicable legal regulation allows for two methods of debt relief for natural persons either
through bankruptcy or by means of a repayment schedule. The choice of the form of debt relief lies
solely within the debtor’s discretion. The debtor does not file a general application for debt relief, in
which the appropriate form would be determined by the court or the trustee; rather, the debtor exercises
this choice by submitting the relevant petition to the bankruptcy court. Neither the court nor the trustee
is authorized to alter the form of debt relief chosen by the debtor.®

Similarly to bankruptcy under Part Two of the Bankruptcy and Restructuring Act, in the case of
personal bankruptcy the Act also imposes a number of duties on the trustee, which the trustee is obliged
to fulfill in order to achieve the purpose of the personal bankruptcy proceedings.

From a general perspective, one of the essential duties of a trustee in bankruptcy proceedings is to
draw up an inventory of the bankruptcy estate (hereinafter “the inventory”). Through this inventory, all
assets forming part of the estate are identified, thereby determining the estate’s overall composition.
This understanding has also been confirmed by the Supreme Court of the Czech Republic’, which in its
ruling underscored that preparing the inventory represents a primary obligation of the bankruptcy
trustee. The Court further clarified that the inventory forms the legal basis for the disposal of the estate’s
property, so that only assets properly recorded in it may be realized, while the trustee must act
accordingly unless the law provides an exception. In our opinion, the conclusions of the Supreme Court
of the Czech Republic stated in the cited decision remain valid, since even under the current legal
regulation contained in Section 76(1) of the Bankruptcy and Restructuring Act, it is precisely the
inclusion of assets in the inventory that is the legal fact that entitles the administrator to liquidate the
included assets in bankruptcy proceedings. The conclusions of the cited decision form the basis for the
current decision-making practice in all instances of the general court system of the Slovak Republic?,
which only confirms its relevance for the current legal regulation.

In practice, situations may arise where the trustee includes in the inventory not only the assets that
belong to the debtor and may be realized in bankruptcy proceedings, but also property that should not
have been included. To prevent the realization of assets that do not belong to the debtor or that cannot
be realized in bankruptcy, the Bankruptcy and Restructuring Act provides affected persons (other than
the debtor) with important legal remedies namely, an excindation objection and, upon fulfillment of the
statutory requirements, also an excindation action. Through these instruments, persons with active legal

4 USIAKOVA, L., DZIMKO, I.: Prdvne postavenie zabezpeceného veritela v oddlzeni fyzickej osoby, In: PRAVNE
ROZPRAVY ON-SCREEN II. — Sekcia sikromného prava, Available at: https://doi.org/10.24040/pros.13.11.2020.
ssp.202-212.

5 Constitutional Court of the Slovak Republic: 111. US 570/2016.

6 DZIMKO, J., USIAKOVA, L., BARANCOVA, A.: Smrt ditnika v procese oddlzenia fyzickej osoby; In: Kosické Dni
Sukromného Prava IV. Available at: https://doi.org/10.33542/KDS22-0098-1-18.

7 R(CR) 52/1998.

8 See, for example, Regional Court in Banska Bystrica: 41CoKR/50/2024, Supreme Court of the Slovak Republic:
10bdo/99/2018, or District Court Trnava: 32C/40/2018.
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standing may seek the exclusion of disputed property from the inventory, thereby avoiding the adverse
consequences that could result from its realization.

In our opinion, the process of excluding assets from bankruptcy proceedings and the related
application of the excindation objection is not given sufficient attention in the legal doctrine of the
Slovak Republic, with the exception of the commentary by Prof. Durica® and the monograph by
Dzimko! (which only deals with this process marginally), which we consider to be a significant
shortcoming, as the outcome of this process may significantly affect the rights (especially property
rights) and legally protected interests of the persons concerned.

With regard to the above, the aim of this paper is to highlight the specific features and application
problems that arise in connection with the inclusion of disputed assets in the schedule of assets, as well
as the reasons for the disputed nature of such entries. The paper focuses on the active legal standing for
raising an excindation objection and, where applicable, an excindation action, while pointing out specific
situations in which a given person may assert such an objection.

The primary objective of this contribution is to examine the relevant provisions of the Bankruptcy
and Restructuring Act related to the process of excluding assets from the schedule of assets in discharge
bankruptcy, with the aim of answering the question of whether the legal regulation of this process and
the related institutions of the process of excluding assets from the bankruptcy estate inventory in
personal bankruptcy, as provided mainly in the Bankruptcy and Restructuring Act affords sufficient
legal protection to affected persons.

The working hypothesis underlying this paper is that although ,, the current legal framework of the
process of excluding assets from the bankruptcy estate inventory in personal bankruptcy generally
affords sufficient legal protection to affected persons. *

To achieve the stated objectives, the paper will employ a combination of several scientific methods.
The analytical method will be used to examine legal regulations, case law, and scholarly literature
relevant to the examined issue. The empirical method will serve to collect and analyze data concerning
practical and application related challenges within the studied area. In addition to the above, the paper
will also make substantial use of various methods of legal interpretation. Furthermore, the paper also
addresses the practical application of the excindation objection and the subsequent procedure, pointing
out shortcomings of the legal framework contained mainly in Part 4 of the Bankruptcy and Restructuring
Act, and at the same time offering possible solutions to selected issues in the form of de lege ferenda
proposals.

1. PREPARATION OF THE INVENTORY

As stated at the beginning of this paper, one of the trustee’s most essential duties is the preparation
of the inventory. According to Section 76(1) of the Bankruptcy and Restructuring Act which, pursuant
to Section 167j(3), applies analogously to the inventory in personal bankruptcy the inventory is defined
as a document authorizing the trustee to realize the assets listed therein.

The legal regulation concerning the preparation of the inventory contained in Part Four of the
Bankruptcy and Restructuring Act is relatively concise. Pursuant to Section 167j(1) of the Act, the
trustee is required to prepare the inventory within 60 days from the date of the declaration of bankruptcy.

In order to accurately determine the assets subject to personal bankruptcy proceedings, the trustee is
required to conduct independent investigations, ensuring that such inquiries are both time-efficient and
economically proportionate.'* Given the debtor’s obligation under Section 167(2)(c) to provide a list of
their current assets and a record of higher-value assets owned during the preceding three years, it is clear
that, in preparing the inventory, the trustee will primarily base the inventory on the asset list submitted
by the debtor.

9  DURICA, M. Zdkon o konkurze a restrukturalizacii. Komentar. 4. vydanie. Praha: C. H. Beck, 2021, s. 1200.
10 DZIMKO, J. Oddienie fyzickej osoby. 1. vydanie. Bratislava: C. H. Beck, 2024, s. 81.
1 DZIMKO, J. Oddizenie fyzickej osoby. 1. vydanie. Bratislava: C. H. Beck, 2024, s. 81.
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Naturally, the list of assets submitted by the debtor may not be complete or accurate; therefore, the
trustee has a duty to conduct independent investigations in order to obtain a comprehensive and reliable
determination of the debtor’s assets subject to bankruptcy. If the trustee becomes aware of newly
discovered or previously concealed assets of the debtor, he or she is subsequently obliged to supplement
the inventory with the newly identified assets without undue delay.

The analogous application of Sections 76 and 77 of the Bankruptcy and Restructuring Act is also
significant in relation to the essential elements of the inventory. According to Section 77(1) of the
Bankruptcy and Restructuring Act, the inventory shall include the assets subject to bankruptcy. This
provision further establishes that every legally distinct object, right, or other asset value shall be entered
in the inventory as a separate item of property, except for those of only negligible value. Another
mandatory element that the inventory must contain is the date and reason for the inclusion of an asset,
and, where applicable, the date and reason for its exclusion from the inventory. In this regard, Section
77(3) of the Bankruptcy and Restructuring Act is of particular importance, as it requires the trustee to
indicate, for each asset component, the value entered in the inventory according to the trustee’s own
estimate, expressed in euros.

The trustee lists the debtor’s assets in such a way that it is obvious which items make up the debtor’s
estate. It is recommended that each asset be described as precisely as possible to make later verification
easier. The description should allow clear distinction of the property from other assets recorded in the
debtor’s accounts. Because of this, assets should be grouped and described consistently with accounting
principles, so that every listed item can be properly identified in both accounting and physical form. If
this precision is lacking, it can hinder or even prevent the administrator from effectively managing or
selling the assets. Once any obstacle preventing proper identification disappears, the administrator can
proceed further. In practice, it may also be necessary to clarify who actually holds the property if that is
not immediately apparent. If a collective item belongs to the debtor’s estate, it is entered in the inventory
as a single entry. However, the record must make it clear what the group or set specifically consists of
and what is included in it as of the date of entry. This prevents any uncertainty or later disputes about
what exactly forms part of the estate. The aim is to ensure that the description of grouped assets is
transparent enough to eliminate possible confusion in the future.?

When preparing the list of assets, the trustee is required to record any object, receivable, entitlement,
or asset value that is presumed to be part of the debtor’s estate, regardless of whether ownership is
contested.®

In this regard, reference may be made to a ruling of the Supreme Court of the Slovak Republic!4,
which emphasized that the inclusion of property in the bankruptcy estate does not in itself alter the
ownership of that property regardless of whether the owner is the debtor or another person. The
Constitutional Court has similarly affirmed that the mere entry of a third party’s asset into the bankruptcy
inventory does not deprive that person of the legal standing to assert or defend their ownership rights
against unlawful interference (Constitutional Court Judgment No. 111. US 321/2018). According to the
Supreme Court, this principle applies equally to both tangible and intangible property, including claims
or other asset values belonging to third parties that have been recorded in the debtor’s bankruptcy estate.

The inclusion of assets in the bankruptcy inventory plays a crucial role in determining who has
standing to bring an excindation action. In our view, it is precisely the act of recording a particular asset
in the inventory that constitutes the legal fact giving rise to the claimant’s active legal standing to initiate
such proceedings.

This interpretation is also supported by the Constitutional Court of the Slovak Republic®®, which held
that the entry of disputed property into the bankruptcy inventory constitutes the legal act giving rise to

12 MORAVEC, T. In: MORAVEC, T., KOTOUCOVA, J. a kol. Insolvencni zdkon. Komentéf. 4. vydani. Praha: C. H. Beck,
2021, s. 801.

13 R (CR) 52/2008.

14 Supreme Court of the Slovak Republic: 9Cdo/40/2023.

15 Constitutional Court of the Slovak Republic: I. US 95/2019.
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a third party’s right to bring an excindation action. If the disputed asset has not been entered into the
inventory, such non-existent property cannot be the subject of exclusion proceedings.

In this context, it should be noted that Section 167j(1) of the Bankruptcy and Restructuring Act
requires the trustee to publish in the Insolvency Register only amendments or modifications to the
inventory, but not the inventory itself. Such an interpretation, however, would lack any logical
foundation. Considering the analogous application of Sections 76 and 77 of the Bankruptcy and
Restructuring Act, it can be inferred that the trustee is also obliged to publish the inventory itself in the
Insolvency Register, as it represents the document authorizing the trustee to realize the debtor’s assets
included in the bankruptcy estate.

2. EXCINDATION OBJECTION AND THE PROCEDURE FOLLOWING ITS
APPLICATION

When preparing the inventory, situations may arise in which the trustee includes in it assets of the
debtor that are not subject to bankruptcy, or assets that do not belong to the debtor.

As noted above, the trustee is obliged to publish the completed inventory (as well as any subsequent
amendments) in the Insolvency Register. In such situations, the Bankruptcy and Restructuring Act
provides persons who claim that certain assets have been improperly included in the inventory with legal
means to avert the adverse consequences of realizing such assets in bankruptcy. This protection takes
the form of an objection (hereinafter referred to as the “excindation objection”), which the concerned
person may submit directly to the trustee. Section 167j(2) of the Bankruptcy and Restructuring Act does
not, however, provide any further specification as to what should be the subject matter of an excindation
objection, nor does it define its substantive requirements. The Bankruptcy and Restructuring Act
likewise does not establish any time limit within which such a person must file the objection.
Furthermore, the Bankruptcy and Restructuring Act does not specify, even in an illustrative manner,
the grounds on which the inclusion of assets in the inventory may be considered disputed.

Although the Bankruptcy and Restructuring Act does not prescribe any formal or substantive
requirements for the submission of an excindation objection, we take the view that the most appropriate
form of such an objection is the written form.

Submitting the objection in writing is considered the most suitable approach, primarily to ensure the
legal certainty of the person lodging the excindation objection. In the absence of a written form, a third
party submitting the objection could, in any subsequent incidental dispute, find themselves in an
evidentiary disadvantage and potentially fail to meet the burden of proof in proceedings concerning the
exclusion of assets from the inventory.®

Bankruptcy proceedings, restructuring proceedings and debt relief proceedings represent specific
types of civil proceedings.” With reference to Section 196 of the Bankruptcy and Restructuring Act,
which, inter alia, establishes the subsidiary application of Act No. 160/2015 Coll. — the Code of Civil
Contentious Procedure (hereinafter referred to as “CSP”) also in relation to debt relief, it is our view
that the objection should contain the general requirements of a submission as laid down in Section 127(1)
CSP. According to this provision, if the law does not require special particulars for a submission, it shall
include the following:

a) the authority to which it is addressed (in this case, the trustee),
b) the person making the submission,

c) the subject matter of the submission,

d) the purpose pursued by the submission, and

e) the signature.

16 PHURICA, M. Zikon o konkurze a restrukturalizacii. Komentar. 4. vydanie. Praha: C. H. Beck, 2021, s. 1200.
17 DURICA, M. Zdikon o konkurze a restrukturalizacii. Komentar. 4. vydanie. Praha: C. H. Beck, 2021, s. 1369.
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We are also of the view that, in accordance with Section 127(2) of the CSP, the person lodging the
objection should indicate the file reference number of the respective personal bankruptcy case.

We consider it a shortcoming of the legal regulation contained in Section 167j(2) of the Bankruptcy
and Restructuring Act that it does not specify any time limit within which an actively legitimized person
must submit an excindation objection to the trustee. In our view, in order to make the application of the
excindation objection in personal bankruptcy proceedings more effective and to strengthen the legal
certainty of creditors, the Act should explicitly establish such a time limit.

In this regard, we believe it would be appropriate to at least determine the point in time until which
an actively legitimized person may submit the excindation objection. In our opinion, it would be suitable
to apply by analogy Section 78(3) of the Bankruptcy and Restructuring Act, according to which a person
whose property has been included in the inventory with a note in favor of another person, or with no
note at all, may assert to the trustee that the property should not have been included in the inventory, but
no later than until the distribution of the proceeds from the realization of the affected property, or the
termination of the bankruptcy due to insufficient assets.

The wording of Section 167j(2) of the Bankruptcy and Restructuring Act likewise does not make it
clear who should be regarded as the actively legitimized person entitled to submit an excindation
objection to the trustee. We take the view that, in most cases, this will be the owner of the disputed asset,
or a person claiming ownership of the asset that has been included in the inventory by the trustee.
Naturally, it cannot be ruled out that an excindation objection may also be submitted by a person other
than the owner of the disputed asset, or by someone merely asserting ownership thereof.

We also take the view that persons affiliated with the debtor may likewise be regarded as actively
legitimized to submit an excindation objection. Pursuant to Section 9(2) of the Bankruptcy and
Restructuring Act, a related person of a natural person is considered to be a close person of that natural
person (for example, a relative in the direct line, a sibling, or a spouse), as well as a legal person in
which the natural person or their close person holds a qualified participation®®.

The Bankruptcy and Restructuring Act does not, within its provisions, explicitly grant active legal
standing directly to the debtor. However, we are of the opinion that, in the context of personal
bankruptcy proceedings, situations may arise in which it would be appropriate for the debtor to have the
right to lodge an excindation objection or, where necessary, an excindation action.

The Bankruptcy and Restructuring Act likewise does not provide, even by way of example, any
guidance as to when an asset entered into the inventory should be regarded as disputed.

In general terms, the concept of a disputed asset may be understood as an object, right, or other asset
value in respect of which circumstances exist suggesting that it might form part of the bankruptcy estate,
although this has not yet been sufficiently established.®

From a practical perspective, the inclusion of property belonging to a person other than the debtor
represents the most typical reason why an asset becomes disputed in the inventory.

For instance, this may occur in a situation where the trustee (for example, relying on the debtor’s
own statement of assets) includes in the inventory a motor vehicle, while a third party claims to have
acquired the vehicle under a purchase agreement dated 28 June 2024.

Another actively legitimized person to submit an excindation objection, in our opinion, is a person
affiliated with the debtor. This category may cover, for example, the debtor’s spouse and close relatives
in the direct line, or other persons who, being in a family or analogous relationship, are regarded as close
persons to one another if the harm suffered by one of them would reasonably be perceived by the other
as harm to themselves. From this it follows that a person affiliated with the debtor may, for example,
also be the debtor’s former spouse. This was confirmed, for instance, in a ruling delivered by the

18 According to Section 9(3) of the Bankruptcy and Restructuring Act: “For the purposes of this Act, a qualified participation
shall mean a direct or indirect share representing at least 5% of the registered capital of a legal person or of the voting
rights in a legal person, or the ability to exercise influence over the management of a legal person comparable to the
influence corresponding to such a share. For the purposes of this Act, an indirect share shall mean a share held indirectly
through legal persons in which the holder of the indirect share has a qualified participation.”

19 PHURICA, M. Konkurzné pravo na Slovensku a v Eurdpskej Unii. Bratislava: Eurokddex, 2012. s. 572.
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Regional Court in Nitra®, which held that former spouses those whose marriage has been dissolved by
divorce may be considered close persons only if they are in a relationship analogous to a family
relationship and if the harm suffered by one of them would reasonably be perceived by the other as their
own harm.

Under Section 167i(1) of the Bankruptcy and Restructuring Act, the debtor’s community property of
spouses ceases to exist upon the declaration of bankruptcy. Property forming part of the debtor’s
community property (hereinafter the ‘“joint property of spouses”) shall be incorporated into the
bankruptcy estate, provided that such property has not been settled prior to the declaration.

In our view, the debtor’s spouse should be entitled to file an excindation objection with the trustee,
particularly where the joint property of spouses was settled prior to the declaration of personal
bankruptcy but the trustee nonetheless includes, in the inventory, property which following the
settlement, became the exclusive ownership of the other spouse. In this circumstance, the other spouse
may raise an excindation objection, claiming that the relevant property should not form part of the
inventory, as it had already become his or her exclusive property prior to the declaration of bankruptcy.

Another situation may arise where the joint property of spouses has not been settled before the
declaration of bankruptcy. In such a case, Section 167i(1) of the Bankruptcy and Restructuring Act states
that all assets forming part of the debtor’s joint property of spouses are to be regarded as belonging to
the bankruptcy estate. However, the trustee may mistakenly enter in the inventory an item that in reality
constitutes the exclusive ownership of the other spouse, for example, property received as a gift from
his or her parents. Under Section 143(1) of Act No. 40/1964 Coll., the Civil Code, the joint property of
spouses generally covers all assets that may be subject to ownership and that either spouse acquires
during marriage. This rule, however, is subject to certain exceptions, since assets obtained, for instance,
through inheritance or by way of a gift are excluded from the joint property of spouses.

This can be illustrated by a model example in which the trustee, drawing on the asset list provided
by the debtor, includes in the inventory hand-made garden furniture valued at EUR 4,000. However,
this furniture was acquired by the other spouse into his or her exclusive ownership under a donation
agreement concluded with his or her parents. In such a case, the other spouse would have legal standing
to file an excindation objection with the trustee, since the garden furniture in question ought not to have
been recorded in the inventory, given that it was not part of the debtor’s joint property of spouses.

A different situation could be considered where the parents of the other spouse gifted that spouse
monetary funds amounting to EUR 10,000, which the spouses later used together, for instance, to
purchase a motor vehicle. If bankruptcy were later declared on the debtor’s assets and the trustee
included the motor vehicle in the inventory, in our opinion the other spouse would not be entitled to
seek the exclusion of the motor vehicle from the inventory through an excindation objection and
subsequently through an excindation action. As follows from established case law?, if an item was
acquired during the existence of the joint property of spouses and was partly financed from the exclusive
funds of one spouse, such an asset is, pursuant to Section 143 of the Civil Code, regarded as forming
part of the joint property of spouses. When the joint property is later settled, the spouse from whose
separate funds the expenditure was made is entitled only to claim reimbursement from the joint property
for the amount so expended.

It follows from the foregoing that, in such circumstances, the other spouse would not be entitled to
seek the exclusion of the motor vehicle from the inventory. Nevertheless, pursuant to Section 150 of the
Civil Code, the other spouse would be entitled to receive, from the proceeds of the sale of the motor
vehicle, reimbursement in the amount of EUR 10,000 representing the sum taken from his or her
exclusive funds (donated by the parents) and used for the acquisition of an asset included in the joint
property of spouses.?

20 Regional Court in Nitra: 5C0/145/2013.
2L See, for example, R 42/1972.
2 See, for example, District Court Kogice I: 30Cbi/1/2019.
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We take the view that, under certain circumstances, the debtor themself may also be an actively
legitimised person entitled to lodge an excindation objection in discharge bankruptcy proceedings.
Section 167j(2) of the Bankruptcy and Restructuring Act does not precisely define the persons actively
legitimised to submit an excindation objection to the trustee; it merely provides that “anyone who claims
that the property should not have been included in the schedule has the right to raise an objection with
the trustee...”. Applying a grammatical interpretation of this provision leads to the conclusion that,
within discharge bankruptcy proceedings, an objection and subsequently an excindation action may, in
principle, be filed by anyone.

The question of the debtor’s active legal standing is disputed in both academic literature and judicial
practice. An opposing view is expressed, for example, by Durica®®, who states that the amendment
specifically regulates the rights of third parties in connection with the exclusion of assets. As with the
contestation of claims, the exclusion of assets from the schedule depends on the initiative of creditors.
Anyone who claims that certain property should not have been included in the schedule is entitled to
raise an objection with the trustee, who is then obliged to publish this objection in the Commercial
Bulletin (Author’s note: currently the Insolvency Register.). The amendment does not explicitly require
the objection to be made in writing. A third party who fails to raise the objection with the trustee in
writing will, in the event of a dispute, find themself in a difficult evidentiary position. If any creditor
insists on the inclusion of the property in the schedule, that creditor must, within 60 days of the
publication of the objection in the Commercial Bulletin, request the trustee to invite the person who
raised the objection to file an action against the creditor — who insists on including the property in the
schedule — for the exclusion of the property from the schedule. A similar view has also been taken, for
example, by the District Court of Tren¢in?*, which in its decision stated that a grammatical interpretation
of Section 167j(2) of the Bankruptcy and Restructuring Act does not clearly determine who may
successfully seek the exclusion of recorded property from the schedule by way of an action. However,
according to the established case law concerning excindation actions (both within bankruptcy law and
enforcement law), the party actively legitimised to bring such an action is, in principle, a person other
than the debtor, who must demonstrate that the property whose exclusion is sought should not have been
included in the schedule, and that the right excluding such inclusion currently belongs to that person.

We do not share this view and maintain that the debtor themself may, in certain circumstances, have
the possibility to prevent the liquidation of property within discharge bankruptcy proceedings.

We are of the opinion that, to remove any ambiguity, the Bankruptcy and Restructuring Act should
expressly include a provision granting the debtor the right to lodge an excindation objection or, where
appropriate, an excindation action, with respect to assets, rights, or other values that, under Section
167h(4) of the Bankruptcy and Restructuring Act, are exempt from enforcement. Pursuant to Section
115(2) of Act No. 233/1995 Coll. on Judicial Executors and Execution Activities (Execution Code) and
on Amendments and Supplements to Certain Acts, items excluded from enforcement include, for
example, basic personal clothing, bedding and footwear, as well as household essentials such as the beds
of the debtor and family members, a dining table with corresponding chairs, a refrigerator, a cooker, a
heating appliance, and similar necessary items.

If the trustee were to record in the inventory assets that, under Section 167h(4) of the Bankruptcy
and Restructuring Act, are excluded from the scope of bankruptcy, the debtor should have the right to
prevent their realization. In our view, the most suitable instrument for the debtor’s protection in such a
situation would be the excindation objection and, where appropriate, the subsequent excindation action.

We also consider that the debtor should have the right to lodge an excindation objection and, if
necessary, an excindation action in situations where the trustee records in the inventory assets acquired
by the debtor only after the declaration of personal bankruptcy. This conclusion is supported by Section
167h(1) of the Bankruptcy and Restructuring Act, which stipulates that the bankruptcy applies to

2 PURICA, M. Zakon o konkurze a restrukturalizacii. Komentar. 4. vydanie. Praha: C. H. Beck, 2021, s. 1200.
2 See, for example, District Court Trenéin: 22Cbi/3/2019.
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property belonging to the debtor at the time of the declaration of bankruptcy, provided that the
requirements under Sections 167h(1) and (2) of the same Act are not met.

In this paper, we would also like to draw attention to a situation in which the trustee includes in the
inventory property that can be subsumed under the categories of land specified in Section 166d(1) of
the Bankruptcy and Restructuring Act.

The concept of the exempt value of the debtor’s dwelling serves, in the context of bankruptcy
proceedings, to secure for the debtor, for a certain time, the financial means needed to cover housing
expenses lost as a consequence of the realization of property used for housing. It refers to a portion of
the value of a single dwelling unit, including its accessories and any adjoining or built-up land, which
the debtor has identified in the list of assets as his or her residence providing accommodation.?

According to legal doctrine?, for the purposes of Section 1510(3) of the Civil Code, an adjacent plot
of land is defined as a plot through which the owner of a building must gain access to a public road, or
to another plot from which he or she is entitled to reach a public road, or to another plot from which
access to a public road is lawfully possible.

For the purposes of Section 166d(1) of the Bankruptcy and Restructuring Act, however, it may be
concluded that an adjacent plot of land does not necessarily include every plot located near the debtor’s
dwelling, but only such a plot as the owner of the building necessarily requires to ensure access to a
public road.?” From this, it follows that, for the purposes of Section 166d(1) of the Bankruptcy and
Restructuring Act, land situated behind the family house (for example, a garden) will not be considered
part of the debtor’s dwelling.

This distinction is significant in relation to the possibility or impossibility of realizing a particular
plot of land within personal bankruptcy proceedings. In view of the foregoing, we take the view that if
the trustee includes in the inventory a plot of land that can be subsumed under the categories of land
referred to in Section 166d(1) of the Bankruptcy and Restructuring Act, the debtor (and, pursuant to
Section 167j(2) of the Bankruptcy and Restructuring Act, not only the debtor but also any other person)
could prevent its realization by submitting an excindation objection to the trustee, or subsequently by
filing an excindation action.

This is also confirmed by the Regional Court in Kogice?®, which stated that an excindation action
under Section 167j(2) of the Bankruptcy and Restructuring Act filed by the debtor is admissible,
provided that the debtor’s dwelling has been included in the schedule in violation of the law. Such an
action constitutes a means that fulfils the purpose and intent of the legislator in discharge bankruptcy
proceedings under Part Four of the of the Bankruptcy and Restructuring Ac, as opposed to liquidation
bankruptcies under Part Two of the of the Bankruptcy and Restructuring Ac, thereby taking into account
the specific nature of personal debt relief proceedings (personal bankruptcies).

Pursuant to Section 167j(2), second sentence, of the Bankruptcy and Restructuring Act, if any
creditor with a registered claim insists on the inclusion of the property in the inventory, such creditor
may, within 60 days from the publication of the objection in the Insolvency Register, request the trustee
to invite the person who filed the objection to bring an excindation action against the creditor who insists
on the inclusion of the property. If no creditor with a registered claim makes such a request, the trustee
shall exclude the property from the inventory.

The Bankruptcy and Restructuring Act does not stipulate any formal requirements for such a request;
however, we are of the opinion that, in this case as well, the written form of the request is the most
appropriate.

Another deficiency of the legal regulation contained in the Bankruptcy and Restructuring Act is that
Section 167j(2) in no way specifies the time limit for filing an excindation action in cases where a
creditor requests the trustee to invite the person who submitted the excindation objection to bring an

25 DURICA, M. Zdkon o konkurze a restrukturalizacii. Komentar. 4. vydanie. Praha: C. H. Beck, 2021, s. 1148.
% BARICOVA, Jana. § 1510 [Vznik vecného bremena]. In: STEVCEK, M., DULAK, A., BAJANKOVA, J., FECIK, Marian,
SEDLACKO, F., TOMASOVIC, M. a kol. Obgiansky zékonnik I. 2. vydani. Praha: C. H. Beck, 2019, s. 1394, marg. &. 11.
27 BALLA, F., Oddizenie prostrednictvom konkurzu. Bratislava: C. H. Beck, 2025, s. 52.
28 Regional Court in Kogice: 2CoKR/13/2024.
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excindation action. We believe that this legislative gap may lead to an unreasonable prolongation of
bankruptcy proceedings, thereby delaying the satisfaction of creditors who have duly and timely
registered their claims in the bankruptcy. The Bankruptcy and Restructuring Act also does not grant
either the trustee or the bankruptcy court the authority to impose a time limit of a preclusive nature for
filing an excindation action.

CONCLUSION

The institution of the excindation objection represents an important means of protection through
which, within personal bankruptcy proceedings, any person claiming that certain property should not
have been included in the inventory may prevent the realization of such property.

The working hypothesis has been confirmed the analysis shows that the current legal regulation of
the process of excluding assets from the bankruptcy estate inventory in personal bankruptcy primarily
contained in Section 167j(2) of the Bankruptcy and Restructuring Act provides adequate protection to
affected persons, with the exception of the deficiencies highlighted and discussed above.

In our view, the legal framework established in Section 167j of the Bankruptcy and Restructuring
Act should at least determine the time limit within which an actively legitimized person may submit an
excindation objection. In this respect, it would, in our opinion, be appropriate to apply by analogy
Section 78(3) of the Bankruptcy and Restructuring Act, according to which a person whose property has
been entered into the inventory with a note in favor of another person, or with no note at all, may assert
to the trustee that the property ought not to have been recorded in the inventory, and in any event no
later than before the distribution of the proceeds derived from the realization of the relevant property.

In our opinion, another deficiency of the current legal framework is that Section 167j(2) of the
Bankruptcy and Restructuring Act fails to explicitly provide that the debtor may also submit an
excindation objection or, where applicable, an excindation action, which may give rise to various
interpretative and procedural issues. In our opinion, to remove any ambiguity, the Bankruptcy and
Restructuring Act should expressly include a provision entitling the debtor to submit an excindation
objection or an excindation action, for instance, with respect to objects, rights, or other asset values that,
pursuant to Section 167h(4) of the Bankruptcy and Restructuring Act, cannot be subject to enforcement.
The debtor should also be entitled, in our opinion, to submit an excindation objection or an excindation
action in cases where the trustee includes in the inventory property that the debtor acquired only after
the declaration of personal bankruptcy.

Another deficiency of the legal regulation contained in the Bankruptcy and Restructuring Act is that
Section 167j(2) in no way specifies the time limit for filing an excindation action in situations where a
creditor requests the trustee to invite the person who submitted the excindation objection to bring such
an action. The absence of such a time limit may lead to an unreasonable or even intentional prolongation
of the bankruptcy proceedings. For this reason, we believe that the Bankruptcy and Restructuring Act
should establish a preclusive time limit for filing an excindation action in order to prevent unnecessary
delays in bankruptcy proceedings. Alternatively, the Act should include a provision empowering the
trustee or the bankruptcy court to impose such a preclusive time limit.
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Abstract

In recent years, preventive restructuring has been introduced across EU Member States as a new legal
mechanism designed to enable debtors to address their financial difficulties at an early stage, with the
primary aim of avoiding insolvency proceedings and preserving the continuity of economically viable
enterprises. This article undertakes a comparative legal analysis of the economic, procedural, and
formal entry conditions governing access to preventive restructuring frameworks under Slovak law.
These national requirements are then compared with those adopted in selected neighbouring EU
Member States. Authors assess whether certain statutory entry conditions, such as the definition and
threshold for the likelihood of insolvency, viability testing, or eligibility limitations, may constitute legal
or practical impediments to timely and effective access to preventive restructuring framework by
debtors.

Keywords: Preventive Restructuring Directive, Accessibility of Preventive Restructuring, Likelihood of
Insolvency, Viability test, Financial Distress, Thresholds for Preventive Restructuring.

Abstrakt

V poslednych rokoch bola v célenskych statoch EU zavedend preventivna restrukturalizdcia ako novy
pravny mechanizmus, ktorého cielom je umoznit diznikom riesit ich financné tazkosti v pociatocnom
Stadiu, a to s hlavnym zamerom predist’ insolvencnému konaniu a zachovat’ kontinuitu ekonomicky
Zivotaschopnych podnikov. Tento clanok vykondava komparativanu pravnu analyzu ekonomickych,
procesnych a formalnych podmienok vstupu, ktoré upravuju pristup do ramcov preventivnej
restrukturalizacie podla slovenského prava. Tieto vnutrostatne poziadavky sa nasledne porovnavaju s
vipravou prijatou vo vybranych susednych clenskych statoch EU. Autori posudzujii, ¢i urcité zdkonné
podmienky vstupu — ako definicia a prah pravdepodobného upadku, test Zivotaschopnosti ¢i obmedzenia
opravnenych subjektov — mozu predstavovat’ pravne alebo praktické prekdazky véasného a efektivneho
pristupu diznikov k preventivnej restrukturalizdacii.

KUlucové slova: smernica o preventivnej restrukturalizacii, dostupnost preventivnej restrukturalizacie,
pravdepodobnost upadku, test Zivotaschopnosti, financné tazkosti, prahové podmienky pre preventivau
restrukturalizdciu.
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INTRODUCTION

More than three years have passed since the implementation of Directive (EU) 2019/1023 of the
European Parliament and of the Council of 20 June 2019 on preventive restructuring frameworks, on
discharge of debt and disqualifications, and on measures to increase the efficiency of procedures
concerning restructuring, insolvency and discharge of debt, and amending Directive (EU) 2017/1132
(hereinafter referred to as the ,,Preventive Restructuring Directive“ or ,,PRD*) into the national legal
systems of the EU Member States.®

In the Slovak republic a concrete manifestation of this is the Act on the Resolution of Imminent
Insolvency (hereinafter also referred to as the “ARII”)* which, as of July 17, 2022, has introduced two
forms of preventive restructuring for certain entrepreneurs, namely public and non-public preventive
restructuring. These represent new legal instruments designed to address financial distress.

Although their primary aim is to assist entrepreneurs in avoiding insolvency and to preserve
economically viable businesses, practical application has not yet indicated a high frequency of their use.®
The exact number of non-public preventive restructurings carried out thus far cannot be determined, as
their initiation and course are not made public. However, the single publicly available court decision
approving a public preventive restructuring clearly indicates that, even three years after the Act on the
Resolution of Imminent Insolvency entered into force, this instrument has not become a widely used
tool for business rescue within the Slovak legal environment. ¢ Consequently, the question of which
factors may significantly influence a debtor’s motivation to pursue one of the available forms of
preventive restructuring in resolving financial distress remains highly relevant, even following the
implementation of the Preventive Restructuring Directive.

Both domestic and international academic literature have identified a considerable number of diverse
practical obstacles that impact a debtor’s motivation to pursue preventive restructuring. For instance,
Dolny particularly calls for amendments to income tax regulations concerning debt write-offs on the
part of the debtor, as well as to the treatment of value-added tax (VAT) and its application following the
conclusion of preventive proceedings. In the absence of such changes, he considers the current legal
framework for preventive restructuring to be largely impractical in practice. Other authors consider as
crucial the appropriate determination of the level of financial distress that preventive restructuring
frameworks are intended to address, the imposition of proportionate procedural and formal requirements
on debtors seeking to enter into preventive restructuring, ’ the possibility for the debtor to obtain
temporary protection from individual enforcement actions by creditors,® the preservation of the debtor's

3 In the vast majority of EU Member States, the PRD was implemented only within the extended transposition period, i.e.,
by 17 July 2022. Only a very small number of EU Member States managed to implement the PRD within the original
deadline, i.e., by 17 July 2021 (for example, Germany and the Netherlands). In CERIL Report 2024-1 on the Transposition
of the EU Preventive Restructuring Directive 2019/1023. [online] [cit. 28.7.2025]. Available at: https://congressus-ceril.s3-
eu-west-1.amazonaws.com/files/5e7ab372836d41cb8903d687bfef9625.pdf?Signature=Xs0FaZuY kVIcwr6%2FxwcUEE
9pC2E%3D&EXpires=1753737597&AWSAccessKeyld=AKIAIUTTQ23AZY ZKILZQ&response-content-disposition=
inline%3Bfilename%3 DCERIL_Report_2024-1.pdf.

4 Act No. 111/2022 Coll. on the Resolution of Imminent Insolvency and on Amendments and Supplements to Certain Acts,
as amended.

5 The level of practical applicability of non-public preventive restructuring cannot be precisely determined, as its initiation
or course is not published in the Commercial Bulletin.

6 Since the entry into force of the Act on the Resolution of Imminent Insolvency, only one court notice on the approval of a
public preventive restructuring has been published in the Commercial Bulletin under the section on preventive
restructurings. [online] [cit. 28.7.2025]. Available at: https://obchodnyvestnik.justice.gov.sk/ObchodnyVestnik/Web/
Detail.aspx?1dOVod=3565&csrt=15884338895689989782.

7 GARRIDO, J. et al. Restructuring and Insolvency in Europe: Policy Options in the Implementation of the EU Directive.
In: IMF Working Papier, no. 152, 2021. Available at: https://www.elibrary.imf.org/view/journals/001/2021/152/001.
2021.issue-152-en.xml.

8 GANT,J. L. etal. The EU Preventive Restructuring Framework: in Extra Time? (October 8, 2021). (2021). p. 5. Available
at: https://ssrn.com/abstract=3938867, DURACINSKA, J., MASUROVA, A. Preventivne formy riesenia hroziaceho
padku (transpozicia smernice (EU) 2019/1023 o restrukturalizdcii a insolvencii z komparativneho pohladu). Bratislava:
Univerzita Komenského v Bratislave, Pravnicka fakulta, 2023, 64 s. alebo GURREA-MARTINEZ, A. The Myth of Debtor-
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control over the business during the restructuring process, and the conditions required to secure creditor
consensus on the proposed restructuring plan across the creditor structure.® In our opinion, the ability,
or inability to achieve cross-border effects of preventive restructuring may, in certain cases, also call
into question the overall effectiveness of the instrument in the debtor’s efforts to save their business.

In the spectrum of various factors that could practically act as obstacles to the debtor’s access to the
frameworks of preventive restructuring, this paper aims to provide an overview of the conditions by
which the Act on the Resolution of Imminent Insolvency has conditioned the debtor’s possibility to enter
public preventive restructuring. Substantively, the paper distinguishes between economic, procedural,
and formal conditions for access to preventive restructuring. Not all of them necessarily originate from
the Preventive Restructuring Directive. Therefore, the paper first identifies and explains the access
conditions implemented into the Act on the Resolution of Imminent Insolvency in the context of the
European legislator’s harmonization efforts.

However, it is necessary to recognize that the Preventive Restructuring Directive adopted a highly
flexible approach to access preventive restructuring and sets only a minimal standard of conditions under
which the preventive resolution of a debtor’s financial difficulties should occur within the European
legal environment. Therefore, it is unsurprising that national regulations across EU Member States may
ultimately differ in terms of the debtor’s access to preventive restructuring frameworks.

Considering that, over a period of three years, only one debtor in Slovakia has opted to use public
preventive restructuring to address their financial difficulties, it is worth asking what conditions had to
be met to utilize this tool and how these compare to the requirements established by the legal systems
of other EU Member States. In this regard, special attention will be given to the national regulations of
the Czech Republic, Austria, and Hungary.

In addressing this topic, it is possible to build on the research findings of several authors from both
domestic®® and international** environments. While the doctrine on preventive restructuring is well-
supported by academic sources, the availability of Slovak court decisions is notably limited due to the
low frequency of public preventive restructuring being used in practice. Consequently, instead of relying
on case law, this analysis will focus on the relevant legal provisions and compare them with selected
foreign legal frameworks.

Building on this foundation, the aim is to assess the degree of discretion granted to EU Member
States by the Preventive Restructuring Directive in shaping the legal rules regarding debtor’s access to
preventive restructuring, examine how the Slovak legislator has exercised this discretion, and identify
the conditions it has established. The aim is to identify those conditions that may serve as barriers to
debtor’s access within the Slovak jurisdiction and thereby contribute to the broader discussion on factors
that could discourage debtors from utilizing this procedure.

The insights drawn from this comparative analysis will be employed in the conclusion of this paper
to inductively formulate findings concerning debtor’s access to public preventive restructuring.

Friendly or Creditor-Friendly Insolvency Systems: Evidence from a New Global Insolvency Index. Singapore Management
University Yong Pung How School of Law Research Paper 4/2023. Available at: https://ssrn.com/abstract=4557414.

9 GANT,J. L. etal. The EU Preventive Restructuring Framework: in Extra Time? (October 8, 2021). (2021). p. 5. Available
at: https://ssrn.com/abstract=3938867.

0 DURACINSKA, J., MASUROVA, A. Preventivne formy rieSenia hroziaceho upadku (transpozicia smernice (EU)
2019/1023 o restrukturalizacii a insolvencii z komparativneho pohladu). Bratislava: Univerzita Komenského v Bratislave,
Pravnicka fakulta, 2023, DOLNY, J. Dopady novej insolvenénej regulacie na postavenie veritelov pri verejnej preventivnej
reStrukturalizacii. In Zasahy verejnej moci do podnikania a obchodovania: Pocta profesorovi Janovi Husarovi. Kosice:
Univerzita P.J. Safarika v Kogiciach, 2022, HRABANKOVA, K. Verejnd preventivna restrukturalizicia ako sanaény
proces podnikatel’a v komparacii s ¢eskou pravnou tGpravou. In STUDIA IURIDICA Cassoviensia. 2024, Vol. 12, no. 2,
CUKEROVA, D. O ingerencii verejnej moci pri preventivnej restrukturalizacii. In Zasahy verejnej moci do podnikania a
obchodovania: Pocta profesorovi Janovi Husarovi. Kogice: Univerzita P.J. Safarika v Kogiciach, 2022.
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1. ACCESSIBILITY OF PREVENTIVE RESTRUCTURING UNDER PRD: MANDATORY
AND OPTIONAL ELEMENTS IN DESIGNING

Each EU Member State is required to ensure that debtors facing the risk of insolvency have access
to preventive restructuring frameworks within their jurisdiction.’? Although the Preventive
Restructuring Directive uniformly imposes this obligation on all Member States, its minimalist approach
to specifying the conditions under which these frameworks should be accessible may, in practice,
undermine their actual availability at the national level.

The following table provides an overview of the different types of conditions that the Preventive
Restructuring Directive has formulated in relation to debtor access to preventive restructuring. For
clarity, these conditions are categorized substantively into economic, procedural, and formal.

Table: Access Conditions for Preventive Restructuring under PRD

Access Conditions | Recital or Article in PRD
Economic Threshold Conditions

Application of preventive
restructuring for cases of | Rec. 24, Art. 1(1) (a), 4(1) Mandatory
likelihood of insolvency
Application  of  preventive

Feature in designing

restructuring also for cases of | Rec. 28 Optional
non-financial difficulties
Viability test Art. 4(3) Optional

Procedural Access Conditions
Conditional access for debtor
sentenced for serious breaches

of accounting or bookkeeping Art. 4(2) Optional
obligations
Limit on repeated access within Art. 4 (4) Optional

a specified period

Application by creditors or
employee’s representatives | Art. 4(8) Optional
with the debtor’s consent
Formal/Personal Access Conditions
Application of preventive

. Art. 1(4) Mandatory
restructuring to legal persons
Application of  preventive
restructuring only to legal | Rec. 20, Art. 1(4) Optional
persons
Application of  preventive
restructuring to natural persons | Rec. 24, Art. 1(4) Optional

and groups of companies
Source: Authors

The overview above confirms that the PRD sets only a minimal level of harmonization regarding
debtor’s access to preventive restructuring frameworks. It prescribes just two mandatory conditions: an
economic condition related to the threshold of financial distress that the debtor may address through the
preventive restructuring framework, and a formal condition that, within the European legal context,

12 Article 4(1) PRD.
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limits access to this rescue mechanism exclusively to legal entities. As a result, during the PRD’s
implementation, each national legislator retained significant discretion to impose additional conditions,
thereby either broadening or restricting debtor’s access to the rescue mechanism and influencing its
practical usability.

The following sections of this paper will briefly explain the individual access conditions, but only to
the extent necessary to assess their potential to act as practical obstacles to the debtor’s access to
preventive restructuring frameworks. A detailed explanation of their nature has already been provided
by other authors, to whom we will simply refer here.:®

1.1. Economic Threshold Conditions: Financial difficulties, Likelihood of Insolvency and
Viability

Preventive restructuring frameworks are primarily intended to address a debtor’s financial
difficulties. However, not every level of financial distress qualifies a debtor for access to such a
framework. According to Article 4(1) of the PRD, this rescue mechanism should be available only to
debtors experiencing financial difficulties that reach the threshold of likelihood of insolvency. This
indicates that, under EU law, preventive restructuring is harmonized only as a tool for addressing a
specific threshold of financial distress.

Nonetheless, Member States are not precluded from introducing or maintaining other preventive
mechanisms within their national legal systems, alongside the European concept of preventive
restructuring, even if these frameworks do not meet the standards set by the PRD.*

1.1.1. Likelihood of insolvency

It may appear that the requirement of likelihood of insolvency, established as a uniform starting point
for access to preventive restructuring, creates a common threshold across EU Member States from which
these frameworks become available to debtors. However, the PRD does not explicitly define when a
debtor is considered to be in a state of likelihood of insolvency. According to Article 2(2)(b) of the PRD,
the definition of likelihood of insolvency is left entirely to the national laws of the Member States. As a
result, the precise level of financial distress that entitles a debtor to access preventive restructuring must
be determined in accordance with each Member State's legal framework. This means that a debtor
experiencing a certain degree of financial difficulty may be eligible for preventive restructuring in one
Member State, while a debtor facing the same difficulties in another Member State may not have that
option available.

The discussion surrounding the consequences of an inappropriate definition of likelihood of
insolvency is well established.'® There is general agreement that setting the threshold of financial distress
too low may lead to abuse of the preventive restructuring framework by debtors, particularly in relation
to the effects of the moratorium and the restructuring plan.'® Conversely, if the threshold is set too high,

13 See in particular PAULUS, G. CH., DAMMANN, R. European Preventive Restructuring. Directive (EU) 2019/1023.
Article-by-Article Commentary. Miinchen: C. H. Beck, 2021.

14 See Recital 16 of the Preamble.

15 For example, PAULUS, G. CH., DAMMANN, R. European Preventive Restructuring. Directive (EU) 2019/1023. Article-
by-Article Commentary. Miinchen: C. H. Beck, 2021, p. 90 or GARRIDO, J. et al.. Restructuring and Insolvency in Europe:
Policy Options in the Implementation of the EU Directive. In: IMF Working Papier, no. 152, 2021, p. 10. Available at:
https://www.elibrary.imf.org/view/journals/001/2021/152/001.2021.issue-152-en.xml.

16 GARRIDO, J. et al. Restructuring and Insolvency in Europe: Policy Options in the Implementation of the EU Directive.
In: IMF Working Papier, no. 152, 2021. Available at: https://www.elibrary.imf.org/view/journals/001/2021/152/001.
2021.issue-152-en.

xml or SIKMUND, A., BROZ, J., KACEROVA, L. et al.. Z&kon o preventivni restrukturalizaci. Prakticky komentdr-.
Praha: C. H. Beck, 2023, p. 3 a 18.
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it can significantly impair the functionality and overall effectiveness of the mechanism.!’ This highlights
a critical link between the level of financial distress that national preventive restructuring frameworks
are designed to address, and their potential to function as a practical barrier to debtor’s access.

1.1.2. Non — financial difficulties

A debtor’s solvency may be threatened not only by financial difficulties. Non-financial distress may
arise in situations such as the loss of key business partners, the threat of litigation for damages, ongoing
armed conflict, or pandemics. ! While preventive restructuring frameworks are primarily designed to
address a certain level of financial distress, Recital 28 of the PRD permits Member States to extend their
applicability to cases involving non-financial difficulties as well, provided that such difficulties are of
such severity that they genuinely and seriously endanger the debtor’s solvency.

1.1.3. Viability test

The Preventive Restructuring Directive allows Member States to condition debtor’s access to
preventive restructuring frameworks through a so-called viability test. While the Directive does not
provide detailed guidelines or a precise methodology for this test, it outlines a straightforward concept
of its intended purpose. The viability test is not meant to deliver a comprehensive economic forecast of
the debtor’s future performance. Rather, its primary function is to quickly filter out debtors who clearly
lack prospects for continued viability from those who satisfy this requirement. Its simplicity is reflected
in the expectation that the test should involve only minimal associated costs.®

The precise scope of the viability test may naturally differ among Member States; whereas one
member State might require debtors to meet higher standards confirming their viability, another Member
State may set these standards significantly lower. The test’s potential to become a practical obstacle to
debtor’s access to preventive restructuring typically arises when the criteria used to assess the debtor’s
business viability are inappropriately set.

1.2. Frequency of availability

The Directive also allows Member States to limit debtor’s access to preventive restructuring
frameworks in terms of the frequency of their use within a certain time period. It is solely at the
discretion of each Member State to decide whether, and for how long, a debtor may be excluded from
the possibility of restructuring through preventive measures.? While the appropriateness of
implementing such restrictions in national legislation may be subject to debate,? there is no doubt that
setting an excessively long exclusion period could create an unjustified barrier to debtor’s access to
preventive restructuring frameworks.

At the national level, an additional barrier to debtor’s access may arise from the systemic delineation
of the “European” preventive restructuring framework in relation to other debtor rescue mechanisms.
As noted above, the Preventive Restructuring Directive does not prevent Member States from
introducing or maintaining other purely national preventive mechanisms that do not comply with the
Directive’s standards. As a result, a debtor may attempt to rescue their business through multiple types
of preventive procedures within a certain period. The Directive does not regulate the relationship
between the European and national forms of preventive procedures. However, since it allows Member

7 To increase the chances of a successful restructuring, it should be possible to commence it in an early stage. See VEDER,
M., MENNENS, A. Capital Markets Union in Europe, Oxford Legal Research Library, 2018, p. 564.

18 bid., p. 10.

19 See Recital 26 PRD.

20 Article 4(4) PRD.

2l PAULUS, G. CH., DAMMANN, R. European Preventive Restructuring. Directive (EU) 2019/1023. Article-by-Article
Commentary. Miunchen: C. H. Beck, 2021, p. 93 — 94.
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States to limit the frequency of using the European preventive restructuring framework, it logically
follows that similar restrictions could be imposed on national rescue mechanisms as well.

1.3. Other conditions in accessing the preventive restructuring

The use of preventive restructuring frameworks to address financial difficulties primarily depends
on the debtor’s initiative. However, Member States may extend the circle of parties authorized to initiate
preventive restructuring to include creditors and employee representatives, provided they have the
debtor’s consent.?? Diversity in accessibility is also evident in another respect. While the Preventive
Restructuring Directive guarantees access to preventive restructuring frameworks only for legal entities,
Member States retain the freedom to make these frameworks available to natural persons as well.

To enhance creditor protection, the Preventive Restructuring Directive allows Member States to
restrict access to preventive restructuring for debtors who have been convicted of serious violations of
accounting or reporting obligations under national law. As a condition for accessing preventive
restructuring, Member States may require such debtors to implement appropriate remedial measures
aimed at addressing the deficiencies that led to their conviction.?

2. CRITERIA TO ENTER THE PREVENTIVE RESTRUCTURING: REPORT FROM
SLOVAKIA

As noted above, the transposition of the Preventive Restructuring into Slovak law was carried out
through the adoption of the Act on the Resolution of Imminent Insolvency, which entered into force on
17 July 2022. This legislation introduced substantial reforms not only in the area of pre-insolvency
proceedings but also within the broader framework of insolvency law. In addition to establishing new
mechanisms for public*and non-public? preventive restructuring, it also amended the legal regulation
of insolvency restructuring under Act No. 7/2005 Coll. on Bankruptcy and Restructuring. While
insolvency restructuring was originally designed as a tool to address both severe forms of financial
distress, insolvency and imminent insolvency, it is now available exclusively to debtors who are already
insolvent. Since preventive restructuring and insolvency restructuring are intended to address different
levels of financial distress, they are not interchangeable options from which a debtor may freely choose.
Nevertheless, the availability of these formal mechanisms does not exclude the possibility of resolving
a debtor’s adverse financial situation through informal restructuring, using contractual and corporate
tools outside the supervision or involvement of the courts.

If a debtor intends to resolve imminent insolvency through public preventive restructuring, they must
submit an application using an electronic form, along with a draft restructuring plan and other required
annexes, via the electronic portal of the competent court. This court is responsible for deciding on
whether to grant permission for the debtor’s restructuring. According to Section 10(1) of the Act on the
Resolution of Imminent Insolvency, the court shall approve public preventive restructuring if the debtor
is in a state of imminent insolvency and no other legal obstacle prevents the initiation of the proceedings.

2.1. Likelihood of insolvency

The use of public preventive restructuring frameworks is primarily conditioned on the debtor
reaching a specific level of financial distress. Although the Preventive Restructuring Directive does not
prioritize either of the two traditional solvency tests for assessing a business’s solvency, thus allowing
Member States to rely on both, the balance sheet test and the cash-flow test, to determine the threat of

2 Article 4(8) PRD.

23 Article 4(4) 2 PRD and Section 10(1) ARII.
2 Section 7 et seq. ARII.

2 Section 51 to Section 54 ARII.
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insolvency, the Slovak legislator has restricted access to preventive restructuring exclusively to cases of
imminent illiquidity. %

From the wording of Section 4(1) of Act No. 7/2005 Coll. on Bankruptcy and Restructuring, it can
be inferred that imminent illiquidity constitutes only one possible manifestation of financial distress
falling under the broader concept of an imminent insolvency.?” Accordingly, the Slovak framework for
preventive restructuring is accessible only for a narrower range of financial difficulties. In practice, this
means that if a debtor is over-indebted, faces the imminent over-indebtedness, or is experiencing other,
less severe and legally undefined financial difficulties, the use of the restructuring mechanism is not
permitted.

Understanding the distinction between imminent insolvency in the form of imminent over-
indebtedness and imminent illiquidity is critically important for the debtor, as even in cases of likelihood
of insolvency due to anticipated over-indebtedness, the debtor, or more precisely, their statutory body,
is subject to specific obligations.?® Fulfilling these obligations is intended to support the timely
resolution of the debtor’s adverse financial situation and to help prevent actual insolvency.

According to Section 4(2) of the Act on Bankruptcy and Restructuring a debtor is considered to be
in a state of imminent illiquidity if, considering all circumstances, it can be reasonably assumed that the
debtor will become insolvent within the next 12 calendar months. The statutory defined timeframe for
identifying imminent illiquidity is considered optimal for predicting the risk of bankruptcy.?

The economic assessment of imminent illiquidity uses the concept of the coverage gap. The
projection of the monthly development of the coverage gap is prepared for the next 12 months, based
on projected interim financial statements, calculations, or cash flow statements.*

Since preparing such a projection may be technically demanding for smaller businesses, the Ministry
of Justice of the Slovak Republic has published a simplified form for projecting the monthly
development of the coverage gap.®! This form contains basic accounting items that allow the debtor to
independently plan a short-term liquidity plan and test whether insolvency is imminent.®2

A deterioration in the debtor’s financial condition after initiating public preventive restructuring does
not automatically result in the termination of the process. If during the ongoing preventive restructuring
the financial difficulties reach the level of insolvency, the recovery process may continue without the
need to convert the procedure into formal insolvency restructuring.®® This conclusion applies provided
that the debtor is able to properly and timely fulfil all new obligations and the court confirms the
restructuring plan, or the insolvency is averted by other means.3*

The assessment of the debtor’s financial difficulties prior to submitting the application for public
preventive restructuring is carried out by the debtor or by an advisor whom the debtor is generally
required to engage - except in specified exceptions, when preparing the materials for the recovery
process.

2.2. Viability test

The Act on Resolving Imminent Insolvency does not explicitly define economic criteria for assessing
the viability of a debtor’s business. Instead, the Slovak legislator takes a negative approach by specifying

% Section 1(1) ARII and Section 10(1) ARII.

27 Section 4(1) of the Act on Bankruptcy and Restructuring ,, A debtor is deemed to be in imminent insolvency, particularly,
if they face imminent illiquidity. (DIZnik je v hroziacom vipadku, najmd ak mu hrozi platobnd neschopnost.)

28 See Section 4a ARII.

29 DOLNY, J. Testovanie Gpadku a hroziaceho upadku dlznika z pohladu slovenského pravneho poriadku. In STUDIA
IURIDICA Cassoviensia. Vol. 11, No. 2, 2023, p. 11.

30 Section 3(2) third sentence of the Act on Bankruptcy and Restructuring.

8L The simplified form is available at: Zjednoduseny-formular-projekcie-mesacneho-vyvoja-medzery-krytia.xlIsx

3 Available at: Komenar-k-vyplnaniu-zjednoduseneho-formulara.pdf. Currently, however, the available version of the
simplified coverage gap projection form contains calculation errors that are inconsistent with Decree No. 197/2022 Coll.

33 Section 12(2) ARII.

3 Section 1(1) ARII and Section 12 ARII.
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situations where business viability cannot be presumed. If any of these conditions are met, the court will
refuse to approve public preventive restructuring. According to Section 10(2) of the Act on Resolving
Imminent Insolvency, these situations primarily include:

- existence of grounds for the debtor’s dissolution,

- the debtor has been dissolved or is undergoing liquidation,

- bankruptcy has been declared or formal restructuring proceedings have been initiated against
the debtor,

- enforcement or similar recovery proceedings are ongoing against the debtor to collect a
monetary claim,

- enforcement of a security interest has been initiated against the debtor,

- the debtor fails to maintain proper accounting records or has not filed the financial statements
in the official registry, or

- the debtor has taken other actions that jeopardize financial stability and has not remedied their
consequences.

The circumstances described indicate that the rescue of the debtor is not realistically achievable.
Although some of these situations such as accounting errors or formal deficiencies justifying the
dissolution of the debtor may seem strict, they are usually remediable shortcomings that the debtor can
rectify during the preparation for initiating preventive restructuring.

Since the law provides only a demonstrative list of reasons, it is not excluded that other circumstances
on the debtor’s part may also lead to the conclusion that the debtor’s business is not viable. In our
opinion, it is therefore not possible to automatically infer the viability of the debtor’s business in all
cases by applying an argument a contrario.

It is also important to note that the debtor is required to submit a viability analysis along with the
application for permission to commence preventive restructuring. This analysis serves as the basis for
assessing whether one of the fundamental conditions for allowing the restructuring process has been
met.®

2.3. Frequency of availability

From the perspective of the possibility to reuse the preventive restructuring frameworks, the Slovak
legislator distinguishes two situations:

- If the court has approved a public preventive restructuring, the debtor may submit a new
application no earlier than two years after its conclusion. In practice, this mainly applies to
cases where the ongoing proceeding was terminated based on a qualified motion under Section
13 of the Act on Resolving Imminent Insolvency.

- If the court confirmed the public (preventive restructuring) plan, the right to submit a new
proposal arises only after two years have passed since the fulfilment of the public plan.

The Slovak legal framework does not explicitly address the situation where a debtor who was
previously insolvent and underwent an insolvency restructuring process failed to fulfil the obligations
arising from the confirmed restructuring plan and subsequently again finds themselves in financial
difficulties, specifically in the form of imminent illiquidity. Unlike the blocking period set for repeated
preventive restructuring or repeated insolvency restructuring,®® the law imposes no similar time
restriction for cases where the debtor falls into imminent insolvency after the conclusion of insolvency

35 Section 8 and Section 36(6) lett. j) ARII.
36 Section 109(3) lett. ) Act on Bankruptcy and Restructuring.
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restructuring. Therefore, public preventive restructuring remains available without limitation to such
debtors.

From a practical standpoint, this approach confirms the purpose of preventive proceedings and their
importance for debtors with a “failed” restructuring, fulfilling the goal of preventing further deepening
of financial difficulties up to the level of insolvency and the necessity to resolve them exclusively
through bankruptcy proceedings before the statutory two-year blocking period elapses.

Notably, the first (and so far, only) authorization of public preventive restructuring by a Slovak court
involved a debtor who submitted an application around the two-year period after the conclusion of a
prior insolvency restructuring, without fulfilling the confirmed restructuring measures.

2.4. Other restrictions on access to the preventive restructuring

An application to initiate preventive proceedings may be submitted exclusively by a debtor who is a
legal entity®” operating a business.®® Certain entities, such as financial institutions, regional government
bodies, or the state itself, are explicitly excluded by law from submitting such applications.*

Another legal requirement for accessing preventive restructuring is the disclosure of the debtor’s
ultimate beneficial owner. Therefore, at the time of submitting the proposal for authorization of
preventive restructuring, the debtor must already be registered in the Register of Public Sector Partners
maintained in accordance with Act No. 315/2016 Coll. on the Register of Public Sector Partners.

3. ACOMPARATIVE REVIEW: INSPIRATION FROM THE CZECH REPUBLIC, AUSTRIA
AND HUNGARY

Similarly, in other EU Member States, it is possible to observe how national legislators approached
the implementation of the Directive into their national laws between 2021 and 2023. The minimum level
of harmonization regarding the debtor’s access to preventive restructuring already suggests a variety of
solutions. Using the differences in the national regulations of the Czech Republic, Austria, and Hungary
as examples, we will attempt in the following sections of this paper to identify which trend in shaping
the conditions of access ultimately prevailed - whether the trend is to broaden or narrow the availability
of preventive restructuring frameworks. The choice of these countries is due to their geographical
proximity and strong potential to compete with each other in the market of pre-insolvency legal regimes.

3.1. Likelihood of insolvency

Czech Republic

The innovative mechanism of preventive restructuring was introduced into the Czech legal system
by Act No. 284/2023 Coll. on Preventive Restructuring (hereinafter referred to as "Preventive
Restructuring Act™), which entered into force on 23 September 2023. Like Slovak legislation, the Czech
Act distinguishes between public*® and general (non-public) forms of preventive restructuring.

The criterion of likelihood of insolvency is defined as a state of the debtor’s financial distress, in
which, taking into account all relevant circumstances, it can be reasonably assumed that the debtor
would become insolvent if the proposed restructuring measures were not implemented. To determine
whether the debtor’s financial difficulties are sufficiently serious to justify access to the preventive
restructuring framework, one may rely on the statutory presumption set out in Section 4(3) of the
Preventive Restructuring Act. According to this provision, the criterion is deemed to be met if the
operation of the business does not generate sufficient income to cover monetary debts incurred during

87 Section 7(1) ARII.

3 Section 10(2) ARII.

39 Section 1(2) ARII.

40 Section 104 et seq. of the Preventive Restructuring Act.
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the past year within their due dates.*! Preventive restructuring is not accessible if the debtor is already
in a state of insolvency in the form of illiquidity.

Unlike the Slovak legal framework, neither imminent over-indebtedness nor over-indebtedness
constitutes an obstacle to initiating preventive restructuring. This clearly demonstrates that, in terms of
financial difficulty thresholds, the Czech legislative framework provides access to preventive
restructuring for a broader range of debtors.

To facilitate the accurate identification of financial difficulties, the Ministry of Justice of the Czech
Republic has established a publicly accessible online portal called Financial Health (“Financni zdravi™).
This tool is designed to help entrepreneurs recognize financial issues early and take appropriate
measures to avert adverse economic outcomes.*? Compared to the Slovak counterpart, this online
application is considerably more advanced.

Austria

The new Corporate Restructuring Act (Bundesgesetz tber die Restrukturierung von Unternehmen),*
abbreviated as ReO was enacted as part of the implementation of the Preventive Restructuring Directive
and came into effect on July 17, 2021. It introduced three new tools to address imminent insolvency:
ordinary restructuring proceedings (ordentliches Restrukturierungsverfahren), European restructuring
proceedings (europaisches Restrukturierungsverfahren) and simplified restructuring proceedings
(ereinfachtes Restrukturierungsverfahren).

The debtor’s state of likelihood of insolvency is defined very flexibly in Section 6(2) ReO as a
condition where the viability of the debtor’s business would be threatened without restructuring,
especially if illiquidity is imminent. Imminent insolvency is also presumed if the equity ratio falls below
8% and the fictitious debt repayment period exceeds 15 years.*

This shows that access to preventive restructuring is not necessarily limited to imminent illiquidity
alone. A debtor may also initiate preventive restructuring in a state of imminent over-indebtedness or
even over-indebtedness. The only barrier to commencing preventive restructuring is a level of financial
difficulty equivalent to illiquidity.* However, some authors argue that, due to minimal ex ante judicial
scrutiny, this barrier poses only a limited practical obstacle.*®

Compared to the Slovak approach, the Austrian framework offers a considerably wider range of
financial difficulties that debtors can address through preventive restructuring.

Hungary

The Hungarian legislator fulfilled the obligation to implement the Preventive Restructuring Directive
by adopting Act No. LXI1V/2021 on Restructuring and on Amendments to Certain Laws (hereinafter
referred to as the “Restructuring Act”),*” which, effective from July 1, 2022, introduced preventive
restructuring for debtors conceived as uncontested court proceedings that may take place exclusively
before the Metropolitan Court of Budapest.

Depending on the effects of the moratorium, Hungary distinguishes between two forms of preventive
restructuring. Where a general moratorium with effects for all creditors has been imposed, it is

41 Section 4(3) Preventive Restructuring Act.

42 Available at: https://eformulare.justice.cz/msp-financni-zdravi/form/uvod.

43 BGBI. I Nr. 147/2021 (Restrukturierungsordnung).

4 Translation by the authors of the original text ,,Wahrscheinliche Insolvenz liegt vor, wenn der Bestand des Unternehmens
des Schuldners ohne Restrukturierung gefahrdet ware, insbesondere bei drohender Zahlungsunféhigkeit; sie wird vermutet,
wenn die Eigenmittelquote 8% unterschreitet und die fiktive Schuldentilgungsdauer 15 Jahre (ibersteigt.*

4 See Section 7(3) ReO.

6 For instance, DURACINSKA, J., MASUROVA, A. Preventivne formy riesenia hroziaceho tipadku (transpozicia smernice
(EU) 2019/1023 o restrukturalizicii a insolvencii z komparativneho pohladu). Bratislava: Univerzita Komenského v
Bratislave, Pravnicka fakulta, 2023, p. 36 or BOON, J. M. G. J., KOSTER, H., VRIESENDORP, R. D. Implementation of
the EU Preventive Restructuring Directive, Part I, BLRN No 1, 2023, p. 14.

47 2021. évi LXIV. torvény a szerkezetatalakitasrol és egyes torvények jogharmonizacios céli modositasardl. Available at:
https://njt.hu/jogszabaly/2021-64-K0-00.
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considered public preventive restructuring.*® In other cases, the preventive restructuring is non-public.
As a rescue mechanism, it is intended to address the debtor’s financial difficulties corresponding to the
so-called imminent illiquidity (fizetésképtelenné vilas valosziniisége). This is defined in Section 3(1)(8)
of the Restructuring Act as a situation where it can reasonably be assumed that, without further
measures, the debtor will be unable to meet its monetary obligations when they fall due. Although the
relevant timeframe for assessing the debtor’s financial difficulties is not precisely defined, conceptually,
the Hungarian solution closely aligns with the economic threshold for entering preventive restructuring
as regulated by the Slovak Act on Resolving Imminent Insolvency.

3.2. Viability test

Czech Republic

Access to preventive restructuring in the Czech Republic is conditional upon meeting the so-called
test of operational continuity (provozuschopnost podniku), which is based on the debtor’s belief that,
through the proposed restructuring measures, they will be able to preserve or restore the operational
functionality of their business.*® The wording of the law suggests that preventive restructuring may be
permitted even in cases where the debtor's business is not currently operational, provided there is a
realistic potential for recovery.

Although the legislator does not explicitly set out indicators of operational continuity or
discontinuity,> as is the case under Slovak law for the viability test, some provisions may, in our
opinion, be interpreted as pointing to such criteria. For example, under Section 5(4) of the Preventive
Restructuring Act, preventive restructuring is not permitted if the debtor is in liquidation.

In the initial phase, the fulfilment of the operational viability condition depends on the debtor’s good-
faith assessment and the positive response of the selected creditors. It is therefore not the role of a public
authority to assess operational continuity, but rather that of the market and the selected creditors, who
bear the risk of the debtor’s potential failure.®® If, given the specific circumstances of the case, it can be
reasonably presumed that the proposed measures set out in the restructuring plan are unlikely to gain
approval, this may serve as an indication that the debtor is not acting in good faith.

Austria

In the Austrian ReO, the viability test is not designed as a separate condition for the debtor’s access
to preventive restructuring. Nevertheless, the law refers to the viability of the business in several places
as one of the requirements that the fulfilment of the restructuring plan® or its preparation according to
the restructuring concept® must guarantee. Thus, the debtor cannot avoid some form of viability testing
of their business when entering preventive restructuring. However, it is not expected that the debtor will
provide clear evidence that the proposed restructuring measures will guarantee the viability of their
business. The court may reject the proposal to initiate preventive restructuring only if the restructuring
plan or restructuring concept is clearly unsuitable to ensure the debtor’s viability.>*

Hungary
Although the viability test is not explicitly defined as such in the Hungarian Restructuring Act, some
authors interpret it through provisions that require the debtor to submit, long with the application,

48 See 15. Section 1 Restructuring Act.

49 Section 4(1) Preventive Restructuring Act.

50 ZEZULKA, O. In SPRINZ, P., JIRMASEK, T., ZOUBEK, H. et al. Zakon o prevetivni restrukturalizaci. Komentaf. 1. vyd.
Praha: C. H. Beck, 2025, p. 27.

51 Explanatory Memorandum of the Preventive Restructuring Act, p. 55.

52 Section 7(1) n. 1 ReO.

58 Section 7(2) ReO.

5 Section 7(3) ReO.
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documents demonstrating the status of their assets and financial condition indicative of imminent
illiquidity as well as the absence of obstacles preventing the initiation of preventive restructuring.®

These provisions closely resemble what the Slovak legislator explicitly regulates as a prerequisite
for the viability of the debtor’s business in Section 10(2) of the Slovak Act on Resolving Imminent
Insolvency. According to Section 7 of the Hungarian Restructuring Act, preventive restructuring is not
permissible if the debtor is in liquidation, bankruptcy, restructuring, if enforcement proceedings are
ongoing against them, if they have failed to comply with accounting obligations, or if they have
undisputed or acknowledged debts overdue by at least 30 days and exceeding 10% of all claims against
them, among other restrictions.*®

3.3. Frequency of availability

Czech Republic

The Czech legislator has also restricted the use of the preventive restructuring framework from a
time-based perspective. Preventive restructuring is not accessible if, within the last five years, a court
has legally confirmed the debtor’s insolvency in insolvency proceedings. This restriction mainly applies
to debtors who underwent a formal insolvency restructuring process under Section 316 et seq. of the
Insolvency Act during that period.

A debtor may undergo preventive restructuring repeatedly for relevant financial difficulties. An
exception applies if, within the five years prior to reinitiating the process, a previous preventive
restructuring was terminated due to a finding of inadmissibility based on the debtor’s dishonest intent.>’
Such a determination can be made not only within the previous court proceedings but also when
assessing the debtor’s dishonesty in a subsequently initiated preventive restructuring.®

Austria

The availability of preventive restructuring for debtors in Austria is time-limited. According to
Section 6(3) of the ReO, preventive restructuring shall not commence if a restructuring plan under the
ReO or a reorganization plan under the Insolvency Code was confirmed in relation to the same debtor
less than seven years ago.>® This shows that the Austrian legislator has restricted the availability of
preventive restructuring not only in cases of its repeated use but also in combination with the insolvency
reorganization process.

Hungary

The Hungarian legislator has restricted the frequency of using preventive restructuring to a three-
year period. However, this limitation applies only under certain conditions. According to Section 7(2)
letter e) of the Restructuring Act, preventive restructuring is inadmissible only if the debtor obtained a
moratorium during a previous preventive or insolvency restructuring and less than three years have
passed since its commencement.

% KANIZSAI, K. Pre-insolvency procedures implemented in Hungarian Law. IOTA Paper, 2023, p. 4. Available at:
https://www.iota-tax.org/ngsite/content/download/1354/28566.

% See 7. Restructuring Act.

57 See Section 5(4) lett. c) Preventive Restructuring Act.

% CHYTIL, P., SPRINZ, P. In SPRINZ, P., JIRMASEK, T., ZOUBEK, H. et al. Zakon o preventivni restrukturalizaci.
Komentar. 1. vyd. Praha: C. H. Beck, 2025, p. 69.

% Insolvenzordnung RGBI 337/1914.
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3.4. Other restrictions in accessing the preventive restructuring

Czech Republic

An entity authorized to initiate preventive restructuring is exclusively a legal person, specifically a
business corporation (obchodni korporace). ® According to Section 1(1) of Act No. 90/2012 Coll., on
Companies and Cooperatives, this term includes not only the four types of companies but also
cooperatives. Certain legal entities are explicitly excluded from the scope of this legislation, such as
credit institutions and banks, collective investment undertakings, health insurance companies, and
financial institutions. Similarly to the Slovak legal framework, the Czech regulation does not apply to
natural persons conducting business.

A specific barrier to the initiation of preventive restructuring is the existence of a dishonest intent on
the part of the entrepreneur. Section 5(2) of the Czech Preventive Restructuring Act contains a relatively
broad, non-exhaustive list of reasons or circumstances under which the debtor's dishonest intent may be
presumed. Certain elements of dishonest intent may arise already in the initial phase of the process,
while others may become evident only at a later stage of the restructuring procedure.

In the context of eligibility criteria for initiating preventive restructuring, a dishonest intent must be
assumed particularly where the debtor initiated the process despite knowing, or reasonably having to
know, that they were not entitled to do so, or where the debtor knowingly provided false or incomplete
information in relation to the invitation to initiate preventive restructuring or the restructuring plan.

The reason for the inadmissibility of preventive restructuring due to the debtor’s dishonest intent,
under Section 4(3)(K) of the Czech Preventive Restructuring Act, is the existence of a final court decision
by which the debtor was convicted of an intentional criminal offence related to their business activity or
the subject of their business. This impediment does not apply if the conviction has been expunged in
accordance with the relevant criminal law provisions.

Similarly to the Slovak legislator, the Czech legislator places emphasis on transparency in the
debtor’s ownership structure and the identification of the ultimate beneficial owner within often complex
and opaque corporate structures. However, the approach differs: while under Slovak law, the debtor
must be registered in a dedicated public register, the Czech framework merely requires disclosure of the
beneficial owner in the restructuring plan.5!

Austria

Just like in Slovakia, only the debtor is entitled to file a petition for the commencement of preventive
restructuring.®> However, unlike the Slovak approach, access to this procedure is not limited solely to
legal entities, instead, it is also available to natural persons. A special requirement applies to any debtor
or member of their governing body who has been lawfully convicted under Section 163a of the Criminal
Code (Strafgesetzbuch)®® within the three years prior to filing the petition. In such cases, the debtor must
not only meet the general conditions but also prove that they have taken adequate measures to address
the underlying issues that led to their conviction.

Hungary

Similarly to Slovakia, the application to initiate preventive restructuring can be submitted exclusively
by a debtor who is a legal entity conducting economic activity or an entity which, while not a legal
entity, has legal personality under civil law.%* The Hungarian legislator, like the Slovak one, thus did
not take the opportunity to extend the availability of preventive restructuring to individual entrepreneurs
(natural persons).

60 Section 3(1) Preventive Restructuring Act.

61 Section 9(1) lett. c) Preventive Restructuring Act
62 Section 7(1) ReO.

83 Strafgesetzbuch BGBI. Nr. 60/1974.

64 See 3. Section 1(1) Restructuring Act.
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CONCLUSION

The presented analysis has primarily demonstrated that the Preventive Restructuring Directive
affords Member States a broad degree of autonomy in designing national rules governing a debtor’s
access to preventive restructuring frameworks. The Directive opted for only a minimum level of
harmonization, establishing just two mandatory conditions: the level of financial distress and the
accessibility of the restructuring framework at least to legal persons. This minimalist approach provided
Member States with significant discretion in defining the entry conditions for preventive restructuring.
It is therefore not surprising that the comparative review of Slovak law and the legal frameworks of the
Czech Republic, Austria, and Hungary reveals divergent rules and notable differences.

From the perspective of financial distress thresholds, Slovakia has adopted a more restrictive
approach by limiting access to public preventive restructuring exclusively to debtors facing imminent
illiquidity. This entry threshold narrows the pool of eligible debtors compared to jurisdictions such as
the Czech Republic or Austria, where access is permitted even in cases of other forms of imminent
insolvency, including over-indebtedness.

Regarding the viability requirement, the Slovak model relies on a negative list of exclusion criteria
that exclude access to preventive restructuring. While this approach may seem rigid, many of the listed
grounds are temporary and can be remedied by the debtor prior to initiating the process. As such, they
should not be viewed as systemic shortcomings or significant disincentives.

Since only one case of public preventive restructuring has been recorded in Slovakia so far, it is not
currently possible to assess frequency-related conditions as a practical barrier for debtors. On the
contrary, unlike the stricter time restrictions found in countries such as the Czech Republic, the absence
of a time limitation on the use of preventive restructuring following the unsuccessful implementation of
insolvency restructuring measures may have a positive motivational effect on debtors.

A further noteworthy observation is that not only Slovakia, but also the other examined jurisdictions
have retained the debtor’s exclusive right to initiate preventive restructuring proceedings. None of these
countries have opted to extend standing to employee representatives or creditors, and, with the exception
of Austria, have not extended access to natural persons either.

Based on the results of the comparative analysis, the approach taken by the Slovak legislator in
defining the entry conditions for public preventive restructuring can be characterized as predominantly
conservative and, in several respects, restrictive. The combination of a strictly voluntary regime, the
absence of a broader standing base, and the strong societal stigma in Slovakia that continues to associate
financial distress with personal failure, alongside the fact that an unsuccessful public preventive
restructuring excludes access to “traditional” insolvency restructuring®® for a period of two years, may
significantly undermine debtors’ motivation to opt for this recovery mechanism.
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Digital evidence in legal proceedings?

Digitalne dokazy v suidnom konani

Abstract

The digital revolution has fundamentally transformed the way evidence is collected and assessed in
legal proceedings. Electronic evidence has become an integral part of judicial processes, yet its use
remains fraught with challenges — ranging from data manipulation and the lack of uniform standards
to inconsistent judicial evaluation across jurisdictions. In this paper we analyse the legal status of
electronic evidence in Slovak law, comparing it with selected foreign legal systems. We seek to answer
whether electronic evidence is treated equally to traditional forms of evidence across all types of
proceedings in Slovakia and what limitations apply to its use. In research, we employ normative legal
and doctrinal methods, comparative analysis, and qualitative examination of secondary legal sources.
Findings indicate that while electronic evidence is generally admissible in Slovak law, its probative
value depends on meeting specific legal requirements concerning authenticity, integrity, and lawful
acquisition. We conclude by recommending the development of standardized legal frameworks and
enhanced professional training in digital forensics to ensure the effective and consistent use of electronic
evidence in judicial practice.

Keywords: digital evidence, legal proceedings, admissibility, authenticity.

Abstrakt

Digitalna revolucia zasadnym spdsobom zmenila spdsob ziskavania a hodnotenia dokazov v pravnych
konaniach. Elektronické dokazy sa stali neoddelitelnou sucastou sudnych procesov, ich vyuzivanie viak
stale sprevadzaju viaceré vyzvy — od manipuldcie s udajmi a absencie jednotnych Standardov az po
nekonzistentné hodnotenie zo strany sudov v roznych jurisdikciach. V tomto clanku analyzujeme pravne
postavenie elektronickych dékazov v slovenskom prdve a porovnavame ho s vybranymi zahranicnymi
pravnymi systémami. Usilujeme sa zodpovedat otdzku, ¢i sa elektronické dokazy na Slovensku posudzuju
rovnocenne s tradicnymi dokaznymi prostriedkami vo vsetkych typoch konani a aké obmedzenia sa na
iCh pouzitie vztahuji. Vo vyskume vyuzivame normativau pravinu a doktrindlnu metédu, komparativnu
analyzu a kvalitativne skumanie sekunddarnych pravnych zdrojov. Zistenia naznacuju, Ze hoci su
elektronické dokazy v slovenskom prave vo vseobecnosti pripustné, ich dokazna sila zavisi od splnenia
Specifickych pravnych poziadaviek tykajucich sa autenticity, integrity a zdakonného spdsobu
nadobudnutia. V zavere odporucame vytvorenie Standardizovanych pravmych ramcov a posilnenie
odborného vzdelavania v oblasti digitainej forenziky, aby sa zabezpecilo efektivne a konzistentné
wuzivanie elektronickych dokazov v sudnej praxi.

KPucové slova: digitalne dokazy, sudne konanie, pripustnost, autenticita.

JEL Classification: K40
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INTRODUCTION

Ongoing technological advancements continuously transform various facets of human existence
and the process of evidence collection. The digital era has unveiled numerous possibilities for acquiring
and presenting evidence, which has resulted in the rise of electronic evidence. Electronic devices
frequently function as repositories of both public and private data, serving as crucial information sources
for law enforcement bodies. Despite their extensive utilization, there remain notable challenges such as
data manipulation, detecting and tracking alterations in electronic data, and the lack of definitive
standards for securing and assessing digital information. This scenario often results in inconsistent legal
judgments and subjective methodologies.®

The primary objective of this paper is to study the prospects for improving the handling of
electronic evidence in legal processes. This involves analysing the role of electronic evidence in judicial
outcomes and providing a comparative legal analysis of different national approaches. For the purposes
of this paper, we have formed a research question as follows:

“Is electronic evidence in the Slovak legal system equivalent to traditional evidence in all types of legal
proceedings and what are the limits of its use?”’
Based on this research question, we set out one hypothesis:

“Electronic_evidence is generally accepted in all types of proceedings under Slovak law, but its
admissibility and probative value depend on compliance with specific legal requirements for
authenticity, integrity, and legality of evidence collection.”

1. METHODOLOGY

Given the legal and comparative nature of the research, in this paper we primarily applied the
normative legal method, which focuses on identifying and interpreting legal rules, principles, and
doctrines relevant to the admissibility and evaluation of electronic evidence. Complementarily, we used
doctrinal legal research to systematise and clarify the law through the analysis of authoritative legal
texts. A key methodological pillar was the comparative legal method, which enables the examination of
different national approaches to electronic evidence, including those of the United States, United
Kingdom, Germany, France, India, Indonesia, and Slovakia. Theoretical analysis and synthesis were
employed to define the conceptual framework and process legal norms and definitions from both
domestic and international sources. Formalization, along with deductive and inductive reasoning,
supported the formulation of theoretical generalizations and the identification of priorities for improving
legal practice. Data collection was conducted through literature study, focusing on secondary sources
such as legislative texts, legal scholarship, and case law. The data were processed using qualitative
analysis, involving the classification and synthesis of legal materials and literature. Although the study
is primarily theoretical, descriptive analysis may be applied in future research to incorporate empirical
findings and assess the real-world impact of electronic evidence on judicial outcomes.

2. OVERVIEW OF PUBLISHED WORKS IN THE RESEARCH AREA

The academic discourse regarding electronic evidence predominantly emphasizes the technical,
forensic, and procedural dimensions of digital evidence, particularly in the realm of criminal trials (see
e.g., Dawas, Jafarzadeh & Saranghi; Moussa; Golovin et al.; Rodchenko et al.; Varenia et al.). These
scholarly works explore topics such as data authenticity, integrity, as well as methods for data collection
and preservation, addressing the challenges of evidence manipulation and the necessity for dependable

3 DAWAS, R. A, JAFARZADEH, S., & SARANGHI, R. N. The Role and Significance of Electronic Evidence in Criminal
Case Prosecution. In: African Journal of Biomedical Research, Vol. 27, No. 4s (2024) DOI: 10.53555/AJBR.v27i4S.5488.
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forensic techniques. Even though electronic evidence is increasingly utilized in both criminal and civil
litigation, there remains a significant gap in comprehensive research focused on its legal handling in
civil proceedings and its practical evaluation by the judiciary. Various studies (e.g., Moussa; Malik;
Sheikh, Afroj & Igbal) underline the significance of legal standards for admissibility. However, these
studies tend to remain theoretical and lack empirical data on how digital evidence is evaluated and
weighted in judicial practice. Additionally, the literature underscores the lack of consistent standards,
leading to discrepancies in judicial decision-making both within and among jurisdictions. There is an
evident need for more practice-driven and interdisciplinary research, including empirical investigations
that would assess the real-world effects of digital technologies and electronic evidence on judicial
outcomes and legal certainty.

3. THEORETICAL FOUNDATIONS, DEFINITIONS, AND CHARACTERISTICS

Electronic evidence is defined as any evidence derived from data contained in or produced by any
device whose operation depends on software or data stored or transmitted through a computer system
or network.* Digital evidence is defined as information of a probative value that is stored or transmitted
in binary form.®> Forms include text documents, graphics, plans, photographs, video and audio
recordings, metadata, databases,® but also e-mails, text messages, and social media activity.’

Digital and electronic evidence is characterized by its intangibility, as it resides in a non-physical
space and does not share the properties of conventional evidence. Another characteristic is its
dependency, since this type of evidence cannot be directly perceived by human senses and must be
converted into a human-readable format using suitable technical methods and software. This form of
evidence is not confined to a specific medium; when information is distributed across multiple electronic
storage devices, each copy is regarded as an original electronic document. The primary criteria for
assessing the admissibility of digital evidence in legal contexts are largely consistent internationally.
Typically, the acceptance of electronic evidence hinges on satisfying legal requirements, particularly
those related to authenticity and integrity. Integrity guarantees that the evidence has remained unaltered
since its creation or retrieval. Digital forensics plays a crucial role in ensuring that electronic documents
meet the necessary material criteria of accuracy and integrity. Hash functions are essential for verifying
data integrity and detecting alterations. The ISO/IEC 27037:2012 standard outlines the best practices
for the collection, identification, and preservation of electronic evidence. 8

4, COMPARATIVE ANALYSIS OF ELECTRONIC EVIDENCE |IN SELECTED
JURISDICTIONS
4.1. Anglo-Saxon systema (USA and UK)

In the United States, electronic evidence is traditionally regarded as a form of written evidence and
is not categorized as a distinct type. This classification streamlines the determination process for
evidence admissibility, thereby supporting the protection of citizens' rights. The Federal Rules of
Evidence, established in 1975, serve as the primary framework for evidence-related procedures in the
US, dictating the admissibility of digital evidence. The recognition and implementation of electronic

4 MOUSSA, A. F. Electronic evidence and its authenticity in forensic evidence. In: Egyptian Journal of Forensic Sciences,
Vol. 11 (2021) DOI: 10.1186/s41935-021-00234-6.

5 Scientific Working Groups on Digital Evidence and Imaging Technology, Best Practices for Digital Evidence Laboratory
Programs Glossary (https://www.swgde.org/glossary/)

6 GOLOVIN, D. et al. Electronic Evidence in Proving Crimes of Drugs and Psychotropic Substances Turnover. In: Access
to Justice in Eastern Europe, No. 2 (14) (2022) DOI: 10.33327/AJEE-18-5.2-n000217.w

7 RODCHENKO, L. et al. Judicial Decisions in the Era of Information Technology Review of Electronic Evidence and Its
Role in Forensic Psychiatry Expertise. In: Journal of Lifestyle and SDGs Review, Vol. 5 No. 3 (2025) DOI:
10.47172/2965-730X.SDGsReview.v5.n03.pe05404.

8 VARENIA, N. et al. Enhancing the Handling of Digital Evidence in Ukraine's Criminal Justice System. In: Journal of
Lifestyle and SDGs Review, Vol. 5, No. 2 (2024) DOI: 10.47172/2965-730X.SDGsReview.v5.n02.pe03390.
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evidence reliability and admissibility are largely based on judicial precedents. The US legal system
typically applies conventional evidentiary standards to digital evidence, avoiding additional specific
requirements. This approach accommodates technological advancements while upholding rigorous
admissibility standards. Under the Federal Rules of Evidence, the principal requirements for digital
evidence include its relevance to the case and its authenticity, which requires proof that the evidence is
as claimed. Provisions like Rule 902(11) permit certain electronic evidence to be self-authenticating if
verified by the records custodian. °

In the United Kingdom, digital evidence, such as electronic documents, is typically subject to the
same legal standards as traditional documentary evidence. Anglo-Saxon evidentiary law does not
differentiate between evidence types; instead, it focuses on shared legal issues like authenticity and
reliability.’® According to English common law, it is assumed that mechanical devices, including
computers, operated correctly at the time in question unless proven otherwise.!* The Police and Criminal
Evidence Act 1984 (PACE) is the main statute overseeing electronic evidence in criminal cases,
outlining procedures for handling and admitting computer-produced outputs.*? Section 19 of PACE
permits law enforcement to procure electronic information pertinent to a crime to prevent its
concealment, loss, falsification, or destruction.®® For evidence to be admissible, it must be demonstrated
to have been accurately produced by a computer.t* In civil cases, the approach has changed over time.
The Civil Evidence Act 1968 initially permitted the use of computer-generated documents under certain
conditions to safeguard legal interests.'® Per Section 5 of this Act, a document with a computer-generated
statement was admissible if specific criteria were met.'® Before the Civil Evidence Act 1995, the
admissibility of digital evidence was constrained by rules like the best evidence rule and hearsay
limitations. The 1995 Act provided clearer guidelines, notably Section 69, allowing the admission of
computer-generated evidence if it was created during normal operations and based on reliable data input.
This legislation also introduced a rebuttable presumption of accuracy.!’ Subsequent legal changes,
including the repeal of relevant sections of the Civil Evidence Act 1995 and the Criminal Evidence Act
1999, have shifted the emphasis from strict admissibility criteria to the broader principle of evidentiary
relevance.®®

9 SHEIKH, T., AFROQJ, S., & IQBAL, F. Admissibility of Digital Evidence in Court: In Light of Changes in Bangladesh
Evidence Law. In: International Journal of Research and Scientific Innovation, Vol. 11, No. 8 (2024) DOI:
10.51244/1JRS1.2024.1108124.

10 NIKOLENKO, L. M. The use of electronic evidence in the criminal process of foreign countries. In: Analytical and
Comparative Jurisprudence (2024) DOI: 10.24144/2788-6018.2024.05.125.

1 MALIK, N. Mutual Admissibility of Evidence and Electronic Evidence in Criminal Proceedings as per Bhartiya Sakshya
Adhiniyam, 2023. In: SHODH SAGAR® Universal Research Reports, Vol. 11, No. 4 (2024) DOI:
10.36676/urr.v11.i4.1311.

12 MOUSSA, A. F. Electronic evidence and its authenticity in forensic evidence. In: Egyptian Journal of Forensic Sciences,
Vol. 11 (2021) DOI: 10.1186/s41935-021-00234-6.

13 NIKOLENKO, L. M. The use of electronic evidence in the criminal process of foreign countries. In: Analytical and
Comparative Jurisprudence (2024) DOI: 10.24144/2788-6018.2024.05.125.

14 MOUSSA, A. F. Electronic evidence and its authenticity in forensic evidence. In: Egyptian Journal of Forensic Sciences,
Vol. 11 (2021) DOI: 10.1186/s41935-021-00234-6.

15 PASHA, A. etal.. The use of electronic evidence in court: a comparative legal analysis in the world practice. In: Cuestiones
Politicas, Vol. 40, No. 72 (2022) DOI: 10.46398/cuestpol.4072.21.

16 OKPARA, J. O. et al. Admissibility of electronic evidence in criminal trials in Nigeria and the challenges of new crimes.
In: AGORA International Journal of Juridical Sciences, No. 1 (2023) DOI: 10.15837/aijjs.v17i1.5745.

17 SHEIKH, T., AFROJ, S., & IQBAL, F. Admissibility of Digital Evidence in Court: In Light of Changes in Bangladesh
Evidence Law. In: International Journal of Research and Scientific Innovation, Vol. 11, No. 8 (2024) DOI:
10.51244/1JRS1.2024.1108124.

18 MALIK, N. Mutual Admissibility of Evidence and Electronic Evidence in Criminal Proceedings as per Bhartiya Sakshya
Adhiniyam, 2023. In: SHODH SAGAR® Universal Research Reports, Vol. 11, No. 4 (2024) DOI:
10.36676/urr.v11.i4.1311.
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4.2. Continental European systems (Germany and France)

Within the German procedural framework outlined in the Code of Civil Procedure, the notion of
electronic evidence is not explicitly defined; however, the term "electronic document™ is described. An
electronic document refers to any data or information stored electronically that can be repeatedly
accessed and read through written characters. A crucial criterion for its legal recognition is its reliability,
which is assured when the document bears a qualified electronic signature. German legal principles
differentiate between public and private electronic documents, as well as those transmitted via e-mail
using a "De Mail" account.’® Moreover, German judges possess the discretion to admit electronic
evidence and evaluate its validity.? In criminal cases, Germany has instituted regulations for the
technical acquisition of encrypted communications, which permit the deployment of technical methods,
such as installing spyware "Staatstrojaner”, to retrieve information from a person's system when
traditional telecommunications surveillance is impeded by encryption. Such intrusive measures are
governed by the principle of proportionality.?

The French legal system (similar to Germany) is governed by the principle of freedom of proof,
which allows the judge a wide margin of discretion. According to the French Civil Code, written
evidence is defined as a sequence of symbols, letters, or other characters with a specific meaning,
regardless of the method of their fixation or transmission. The critical point is that in France, electronic
documents have the same legal force as paper documents. Signed electronic documents do not have to
be specifically linked to specific technological means.?? When it comes to verifying authenticity, courts
in France commonly accept methods such as testimony (which must contain evidentiary information),
and this approach is applicable to all types of electronic evidence. If the court has doubts about the
authenticity of the evidence submitted (e.g., a screenshot from a website), it may request additional
confirmation, but in practice it is often sufficient for the plaintiff to provide a link to the page and the
judge will verify the information himself. Thanks to this approach, there is no significant distinction
between paper and electronic documents, which would otherwise contribute to unnecessary delays in
court cases.

4.3. Asia/South-East Asia (India and Indonesia)

The legal framework for recognizing electronic evidence in India has seen substantial reforms. The
Bharatiya Sakshya Adhiniyam, 2023 (BSA) now categorizes electronic records as documentary
evidence. These records are explicitly included in the definitions of "evidence" (Section 3(a)) and
"document™ under the BSA.?* The term "electronic records" includes data, images, sounds, and other
content stored, received, or transmitted electronically, such as microfilm and computer-generated
microfiche.? The Information Technology Act of 2000 initially introduced electronic evidence into the
Indian Evidence Act (IEA) of 1872. Its admissibility is determined by cumulative conditions set forth
in Section 65B(2) of the IEA, which is now part of the BSA 2023. Section 65A, which was added
following the IT Act, details the procedures for verifying electronic documents in accordance with

19 PASHA, A. et al.. The use of electronic evidence in court: a comparative legal analysis in the world practice. In: Cuestiones
Politicas, Vol. 40, No. 72 (2022) DOI: 10.46398/cuestpol.4072.21.

2 MOUSSA, A. F. Electronic evidence and its authenticity in forensic evidence. In: Egyptian Journal of Forensic Sciences,
Vol. 11 (2021) DOI: 10.1186/s41935-021-00234-6.

2l MAIOROVA, L. Improving electronic evidence legal regulation in criminal proceedings. In: SHS Web of Conferences
(EURO-ASIAN LAW CONGRESS 2021) (2021).

22 PASHA, A. etal.. The use of electronic evidence in court: a comparative legal analysis in the world practice. In: Cuestiones
Politicas, Vol. 40, No. 72 (2022) DOI: 10.46398/cuestpol.4072.21.

2 lbidem.

2 MALIK, N. Mutual Admissibility of Evidence and Electronic Evidence in Criminal Proceedings as per Bhartiya Sakshya
Adhiniyam, 2023. In: SHODH SAGAR® Universal Research Reports, Vol. 11, No. 4 (2024)

2% SHANKER, N. R. The Role of Digital Evidence in Legal Proceedings: The Indian Perspective. In: International Journal of
Research Publication and Reviews, Vol. 5, No. 5 (2024) DOI: 10.55248/gengpi.5.0524.1321.
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Section 65B.% Key requirements include the record's creation during regular computer use, proper
functioning of the computer, and derivation of information from routine input.?’ A certificate of
authenticity, signed by a responsible individual, is needed to verify the record and must describe the
record and its creation method.?® The Supreme Court has ruled that this certificate is essential under
Section 65B(4) unless the original device is provided as primary evidence under Section 62 IEA.%
Recognizing the susceptibility of digital data to manipulation, the Home Affairs Standing Committee in
2023 emphasized the importance of ensuring the authenticity and reliability of digital documents.*

In Indonesia, electronic information and documents have been formally acknowledged as legitimate
legal evidence, complementing the conventional evidentiary framework established by procedural law.%
This acknowledgment was enacted through Law No. 11/2008 concerning Information and Electronic
Transactions (ITE) Law, which has undergone subsequent amendments.®? The ITE Law sanctioned
electronic information and documents, along with their printouts, as legitimate legal evidence, thereby
broadening the scope of the five traditional evidence types recognized under the Indonesian Criminal
Procedure Code (KUHAP).® Within civil procedure, regulated by the H.1.R/R.Bg. system,3* electronic
documents are classified as a novel form of evidence with an expansive characteristic.*® Traditionally,
civil law identifies only two categories of written evidence —deeds and non-deeds.*® Electronic
documents and their printouts are deemed admissible provided they adhere to procedural stipulations.®
Nevertheless, exclusions apply: electronic documents are inadmissible for legal actions that necessitate
execution in written form or as notarial deeds.*® For validation, electronic documents must satisfy both
formal and material criteria, encompassing accessibility, visibility, integrity, and accountability.*® The
evidence must derive from electronic systems that are reliable and secure.®® Despite the ITE Law's
enhancement of the legal standing of electronic evidence, challenges persist, especially concerning the
authenticity and integrity of the data submitted.*

% Ibidem.
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3 H.LR. stands for "Herzien Indonesisch Reglement" — this is a historical Indonesian civil procedure code that was adopted
from Dutch law during the colonial period.

R.Bg. stands for "Rechtsreglement voor de Buitengewesten" — a similar procedural regulation applicable to the so-called
"outer regions" of Indonesia.
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5. DIGITAL EVIDENCE IN SLOVAK REPUBLIC
5.1. Legal regulation under act No. 160/2015 Coll. of the Civil procedure code — Civil proceedings

According to the provisions of § 187(1) and (2) of Act No. 160/2015 Coll. Civil Procedure Code,*
electronic or digital evidence is admissible if it has been obtained by lawful means. This also follows
from the word "in particular” in the second paragraph of the cited provision, which indicates that the list
is illustrative, not exhaustive. The court may also admit illegally obtained evidence, but only if it passes
the so-called proportionality test. If a party to the proceedings proposes to use evidence obtained by
illegal means, a conflict of two interests arises. The first is the interest in accurately establishing the
facts of the case, which is necessary for a correct decision in the matter. In civil proceedings, this gives
effect to the party's right to a fair trial, guaranteed by Article 46(1) of the Constitution of the Slovak
Republic. In some cases, the party's obligation to bear the burden of proof may depend on the use of
such unlawfully obtained evidence. The second interest is compliance with the law in obtaining
evidence, in particular non-interference with personal rights and compliance with contractual
obligations. This interest is in accordance with the principle of legality set out in Article 2(2) of the
Constitution of the Slovak Republic. This gives rise to a conflict of two interests. Evidence, i.e. all means
of ascertaining the facts, serves to clarify them, while judicial protection safeguards legality, which any
party may claim, including those who allege that their rights have been infringed by the evidence.*®

The need to carry out a proportionality test in such cases is also mentioned in the explanatory
memorandum to Article 16 of the Civil Procedure Code. An example is given of a situation where a
court takes into account electronic communications or image and sound recordings obtained without the
consent of the person concerned. The court must justify that the protection of the personality of the data
subject is weaker in the specific case than the constitutional right whose violation is to be proven by the
evidence thus obtained (for example, in cases of racial, gender, or other discrimination). Although the
new procedural codes allow the use of illegally obtained evidence, the court is required to perform a
strict proportionality test, on the basis of which it will decide on its admissibility.** The example given
in the explanatory memorandum to Act No. 160/2015 Coll. on Civil Procedure also shows that electronic
or digital evidence is admissible if it is lawful, or even unlawful if it passes the proportionality test.

5.2. Legal regulation under act No. 301/2005 Coll. of the Criminal procedure code — Criminal
proceedings

Pursuant to the provisions of § 2(12) of Act No. 301/2005 Coll. of the Criminal Procedure Code,*
in conjunction with provisions of 8 119(3) and (5) of Act No. 301/2005 Coll. of the Criminal Procedure
Code,*® it can be inferred that the principle is essentially the same, but, for example, the illustrative

42 (1) Anything that may contribute to the proper clarification of the matter and that has been obtained by lawful means
from evidence may serve as evidence.

(2) Means of evidence include, in particular, the examination of a party, the examination of a witness, a document, an
expert opinion, expert evidence, and an inspection. If the manner of taking evidence is not prescribed, it shall be determined
by the court.”

4 GESKOVA, K. § 187 [Dokazné prostriedky]. In: STEVCEK, Marek, FICOVA, Svetlana, BARICOVA, Jana,
MESIARKINOVA, Sofia, BAJANKOVA, Jana, TOMASOVIC, Marek a kol. Civilny sporovy poriadok. 2. vydanie. Praha:
C. H. Beck, (2022)

4 lbidem.

4 “(12) Law enforcement authorities and courts shall evaluate evidence obtained by lawful means, as well as evidence
admissible under Section 119(5), according to their inner conviction based on careful consideration of all circumstances
of the case, individually and in their entirety, regardless of whether it was obtained by the court, law enforcement
authorities or any of the parties.”

4 “(3) Anything that can contribute to the proper clarification of the matter and that has been obtained from evidence in
accordance with this Act or a special Act may serve as evidence. Evidence includes, in particular, the examination of the
accused, witnesses, experts, expert opinions and expert statements, on-site verification of testimony, reconnaissance,
reconstruction, investigative experiments, inspections, items and documents relevant to criminal proceedings, reports,
information obtained through the use of information technology or operational and investigative activities.
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calculation is expanded and adapted to the needs of criminal proceedings. Electronic evidence is
admissible if obtained by lawful means. Special provisions also apply, for example, to confessions
obtained by coercion and the like.

5.3. Legal regulation under act No. 71/1967 Coll. of Administrative procedure — Administrative
proceedings

According to the provisions of § 32(1), (2) and (3) and § 34(1) and (2) of Act No. 71/1967 Coll. of
the Administrative Procedure Code,*" it can be established that the principle is roughly the same, but the
illustrative calculation in § 34 is relatively brief. It is supplemented by § 32, where the basis for the
decision is relatively extensive. Electronic or digital evidence is not excluded in this type of proceeding
either.

5.4. Legal regulation pursuant to Act No. 244/2002 Coll. on Arbitration proceedings

The provisions of § 27(1) and (2) of Act No. 244/2002 Coll. on arbitration proceedings*® do not imply
a requirement of legality, only a requirement of relevance to the clarification of the matter. We consider
electronic and digital evidence to be admissible.

From the analysed legal regulations of various types of legal proceedings, it can be concluded that
electronic and digital evidence is admissible under certain conditions. The main characteristics of
admissibility are legality of acquisition — e.g., consent of the participant or legal procedure. Another
characteristic is relevance — the evidence must be related to the case under consideration and contribute
to clarifying the fact situation.

(5) Evidence obtained by unlawful coercion or threat of such coercion, or by providing an unlawful benefit or promise of an
unlawful benefit to a cooperating person, or a benefit that the prosecutor has not reported to the court in violation of this
Act, may not be used in proceedings except in cases it is used as evidence against the person who used such coercion or
threat of coercion or provided or promised such a benefit to a cooperating person.”

. (1) The administrative authority is obliged to ascertain the actual state of affairs accurately and completely and, for this
purpose, to obtain the necessary documentation for its decision. In doing so, it is not bound solely by the proposals of the
parties to the proceedings.

(2) The basis for the decision shall be, in particular, the submissions, proposals, and statements of the parties to the
proceedings, evidence, affidavits, as well as facts generally known or known to the administrative authority from its official
activities. The scope and manner of obtaining the basis for the decision shall be determined by the administrative authority.
Data from public administration information systems and extracts therefrom, with the exception of data and extracts from
the criminal register, shall be considered generally known facts and shall be usable for legal purposes. The party to the
proceedings and the person involved are not required to prove this data to the administrative authority with documents.
Documents issued by the administrative authority and the content of the administrative authority's own records are
considered facts known to the administrative authority from its official activities, which the party to the proceedings and
the person involved are not required to prove to the administrative authority.

(3) At the request of the administrative authority, state authorities, local government authorities, natural persons, and legal
entities are obliged to report facts that are relevant to the proceedings and decision.

(1) All means that can be used to ascertain and clarify the actual state of affairs and that are in accordance with the law
may be used as evidence.

(2) Evidence includes, in particular, the examination of witnesses, expert opinions, documents, and inspections.

“(1) The arbitral tribunal shall only examine evidence proposed by the parties to the arbitration proceedings. The arbitral
tribunal shall consider the selection and manner of examination of evidence according to its potential contribution to the
clarification of the dispute.

(2) Evidence shall be taken in such a way as to preserve the obligation of confidentiality regarding classified information
protected under special laws and other obligations of confidentiality established by law or recognized by the state. In such
cases, questioning may only be conducted if the person being questioned has been released from the duty of confidentiality
by the competent authority or by the person in whose interest this duty exists. This shall apply mutatis mutandis where
evidence is taken other than by questioning.”

47

48
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CONCLUSION

Electronic evidence is globally recognized, but jurisdictions differ in how they integrate it, either
treating it as a type of documentary evidence (USA, UK, France) or distinguishing it as a separate
category (India, Indonesia). The core challenge remains ensuring authenticity and integrity. In Slovakia,
electronic documents are admissible and hold the full probative force of a written document, provided
they meet legal requirements concerning lawful acquisition and relevance. We find it necessary to
develop comprehensive and standardized guidelines for handling electronic evidence and their
submission, especially in view of the growing influence of Al, deepfake videos and photos, and so forth.
In this regard, we believe that electronic evidence must also be examined from the perspective of its
credibility. We find that it is vital to increase the basic knowledge of judges and implement enhanced
measures for cybersecurity. Specialized training programs in digital forensics would help raise the
competence of law enforcement personnel.

The research conducted in the framework of this paper led us to address the research question: “Is
electronic evidence in the Slovak legal system equivalent to traditional evidence in all types of legal
proceedings and what are the limits of its use?”

Electronic evidence in the Slovak legal system is, in principle, treated as equivalent to traditional
evidence across all types of legal proceedings. The relevant procedural codes all allow for the use of
electronic or digital evidence, provided it is relevant and obtained lawfully. The law does not distinguish
between traditional and electronic evidence in terms of admissibility; both are subject to the same
general evidentiary rules. However, the limits of its use are defined by several key requirements:

- Lawful acquisition: Evidence must be obtained in accordance with the law. Unlawfully
obtained evidence may only be admitted if it passes a proportionality test, balancing the right
to a fair trial with the protection of other fundamental rights.

- Relevance: The evidence must contribute to clarifying the facts of the case.

These requirements are reflected in the main procedural codes and are further supported by judicial
practice and legal scholarship. We consider the approach to digital and electronic evidence in the Slovak
legal system to be satisfactory; we did not identify any practical shortcomings in the course of our
examination. Based on our analysis, we conclude that electronic and digital evidence is formally
equivalent to traditional evidence in the Slovak legal system and that its use in proceedings does not
involve excessive difficulties compared to other types of evidence. However, we believe that it would
be appropriate to strengthen the methodology for evaluating electronic evidence and to increase the
professional readiness of the parties to the proceedings. In the future, we find it necessary to respond to
new technological challenges, particularly in the field of artificial intelligence and digital manipulation
of evidence. Based on empirical knowledge from legal practice, we note that courts in the Slovak
Republic accept electronic evidence such as email communication, mobile phone screenshots, social
media posts, and the like. Courts generally do not distinguish electronic evidence from other types of
evidence. Of course, in civil proceedings, the principle of free evaluation of evidence applies, and the
court does not examine the authenticity of the evidence submitted ex officio. For this reason, we believe
that it is possible to submit electronic evidence to the proceedings that is fabricated and not authentic.
On the other hand, the above statement also applies to other evidence. In such a case, it applies to both
electronic and traditional evidence that the disputing party should be active in the proceedings. It is up
to the disputing party to question and challenge the authenticity of the evidence submitted by the other
party and, for example, to propose that expert evidence be obtained in relation to the authenticity of the
evidence submitted.
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EVALUATION OF THE HYPOTHESIS

“Electronic evidence is generally accepted in all types of proceedings under Slovak law, but its
admissibility and probative value depend on compliance with specific legal requirements for
authenticity, integrity, and legality of evidence collection.”

The hypothesis is confirmed by the findings which we have identified in the course of processing of
this paper. The Civil Procedure Code explicitly states that anything that may contribute to clarifying the
matter and has been obtained lawfully may serve as evidence. The list of evidence is illustrative, not
exhaustive, and includes electronic evidence. The Criminal Procedure Code and Administrative
Procedure Code contain similar provisions, allowing for electronic evidence as long as it is relevant and
lawfully obtained. The Arbitration Act does not exclude electronic evidence and focuses on the
relevance and contribution to clarifying the dispute. If evidence is obtained unlawfully, it may still be
admitted if a proportionality test shows that its use is justified by a stronger constitutional right (e.g.,
proving discrimination).
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Legal Aspects of Artificial Intelligence and Cybersecurity: Personal Data Protection and
Liability in the Era of Cyber Threats?

Pravne aspekty umelej inteligencie a kyberbezpe¢nosti: ochrana osobnych tidajov a
zodpovednost’ v ére kybernetickych hrozieb

Abstract

In the era of increasing cyberattacks, which are increasingly carried out with the use of artificial
intelligence (Al) tools, the protection of personal data represents one of the greatest legal and societal
challenges. Al can be misused for sophisticated forms of phishing, deepfake techniques, or automated
attacks, thereby raising the risk of unauthorized processing and misuse of sensitive data. The paper
focuses on the legal aspects of this issue, particularly on questions of liability for damages caused by
autonomous systems, the international dimension of regulation, and the need for a harmonized approach
within the EU. It also highlights the importance of ethical principles and transparency as prerequisites
for trust and effective protection of individual rights in the digital environment.

Keywords: cyberattacks, artificial intelligence, personal data, regulation, protection.

Abstrakt

V ére narastajucich kybernetickych utokov, ktoré su Coraz Castejsie realizované s vyuzitim nastrojov
umelej inteligencie (A4I), predstavuje ochrana osobnych udajov jednu z najvicsich prdavmych a
spolocenskych vyziev. Al moze byt zneuzita na sofistikované formy phishingu, deepfake techniky ci
automatizované utoky, ¢im sa zvysuje riziko neopravneného spracuvania a zneuzitia citlivych Gdajov.
Clanok sa zameriava na pravne aspekty tejto problematiky, najmd na otdzky zodpovednosti za Skodu
spbsobend autondmnymi systémami, medzinarodny rozmer regulacie a potrebu harmonizovaného
pristupu v ramci EU. Zdroven zdéraziuje vyznam etickych principov a transparentnosti ako
predpokladov dovery a efektivnej ochrany prav jednotlivca v digitalnom prostredi.

Krucové slovd: kybernetické Utoky, umela inteligencia, osobné Gdaje, regulacia, ochrana.

JEL Classification: K240

INTRODUCTION

Imagine an ordinary internet user browsing news on social media, checking email, and sharing
documents through a cloud service. Within seconds, their personal data ranging from login credentials
and financial details to biometric identifiers may become the target of a sophisticated cyberattack. The
attacker, empowered by artificial intelligence (Al), can generate a false identity, create a convincing
deepfake video, or deploy an automated phishing email capable of bypassing traditional security
mechanisms. This is not a distant scenario of speculative fiction but a reflection of the present digital
reality, where the protection of personal data has become one of the most pressing legal and societal
challenges of the 21st century.

1 PhD student, Deaprtment of Commerical Law and Finance Law.

2 This research was supported by the Slovak Recovery and Resilience Plan, funded by the European Union —
NextGenerationEU, under the project "Competence Center for Cybersecurity at Pavol Jozef Safarik University in Kosice",
project code: 17R05-04-\VV01-00007.
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Artificial intelligence is reshaping not only technological progress but also the very nature of
cybersecurity threats. By enabling automation, personalization, and large-scale data exploitation, Al
amplifies the potential impact of cyberattacks. At the same time, it challenges the adequacy of existing
legal frameworks designed to ensure privacy, data integrity, and accountability in digital environments.

Recent scholarly research confirms that the intersection of artificial intelligence and cybersecurity
has become a rapidly evolving and interdisciplinary field. Studies have identified persistent regulatory
gaps, particularly concerning the robustness and security of high-risk Al systems and the need for
harmonized standards across jurisdictions.®> The question of liability and accountability for Al-driven
incidents remains unresolved, with scholars debating whether responsibility should fall on developers,
operators, or users.*

The main aim of this paper is to analyse the legal aspects of personal data protection in the context
of Al-based cybersecurity threats. Particular attention is devoted to questions of liability, regulatory
frameworks, and the need for harmonized international cooperation. The research focuses on the
European Union’s triad of key legal instruments: the General Data Protection Regulation (GDPR), the
NIS2 Directive, and the Artificial Intelligence Act (Al Act), each addressing different layers of digital
protection data integrity, systemic resilience, and algorithmic transparency.

The central hypothesis tested in this paper is that current legal frameworks do not provide sufficient
protection against the risks arising from the use of Al in cyberattacks and therefore require adaptation
and harmonization at both the European and global levels.

To achieve this objective and verify the hypothesis, the study employs a combination of research
methods. Primarily, it relies on doctrinal analysis of national and European legal instruments,
complemented by comparative and analytical approaches examining the intersection of law, technology,
and cybersecurity. This interdisciplinary perspective allows for a deeper understanding of how the
European Union seeks to balance innovation with the protection of fundamental rights in an increasingly
Al-driven digital society.

1. ARTIFICIAL INTELLIGENCE AS A CATALYST FOR CYBERATTACKS

In the past decade, the development of Al tools has fundamentally transformed the nature of
cyberattacks. Al enables their automation, increases their efficiency, and simultaneously broadens the
range of potential forms of misuse. It has become a means of generating and disseminating
disinformation, creating false identities, and producing so-called deepfake materials that undermine trust
in digital content. This paper focuses particularly on two types of attacks: phishing and deepfake
technologies which represent the most significant and, at the same time, the most dangerous threats in
terms of the misuse of personal data through Al-driven cyberattacks.

1.1. Phishing Attacks in the Era of Artificial Intelligence

You are spending an ordinary day at the office. Your colleague from the finance department receives
an email that at first glance appears to be an urgent notification from the bank: “A recent transaction has
been blocked. Please verify your identity immediately.” The message contains the company’s logo, the
correct employee signature, and a link leading to a website that looks almost identical to the bank’s login
page. Under the pressure of deadlines, your colleague clicks the link, enters her credentials, and a few
hours later reports an attack on the company’s account followed by unauthorized transfers. It is later

3 HAMON, Ronan; JUNKLEWITZ, H.; JOSEP SOLER GARRIDO a SANCHEZ, Ignacio. Three Challenges to Secure Al
Systems in the Context of Al Regulations. Online. IEEE Access. 2024, vol. 12, s. 61022-61035. ISSN 2169-3536. Available
at: https://doi.org/10.1109/access.2024.3391021. [cit. 2025-10-27].

4 JALAHUSSEIN, Alkayid; MOHAMMAD, Alsalamat; FADELMANSOUR, Aljuneidi a BQOOUR KARIMEH JALAL.
Legal Liability Arising from Artificial Intelligence Activities. Online. Journal of Ecohumanism. 2024, vol. 3, no. 6, s. 338-
346. ISSN 2752-6798. Available at: https://doi.org/10.62754/joe.v3i6.4006. [cit. 2025-10-27].

183



revealed that the email was generated by an automated tool that used publicly available information
from the internet and a machine learning model that adapted the message to the recipient’s writing style
a textbook example of modern, Al-powered phishing.

Definitions of phishing and its forms vary across the literature. One available definition state that
phishing represents a form of cyberattack in which the attacker uses electronic communication to send
manipulative messages. Their goal is to persuade the user to perform certain actions, such as providing
sensitive information or clicking on a malicious link, thereby unknowingly acting in favor of the
attacker.® Put simply, phishing involves impersonating a trusted entity with the aim of obtaining
sensitive information from the victim (e.g., usernames, passwords, or financial data). Whereas
traditional phishing was often mass-mailed and relatively generic, modern attacks are increasingly
personalized and multi-channel. Phishing is no longer confined to email: attackers exploit instant
messaging, social networks, and counterfeit websites using a so-called “scattered approach,” thereby
increasing the probability of a successful compromise. This distributed strategy combines automated
collection of victim data with generative models that produce highly fluent and convincing texts, which
in turn undermines traditional detection mechanisms.®
In summary, Al tools are specifically leveraged in phishing campaigns to:

- Use of generative Al for email creation: Attackers employ generative Al particularly large
language models to automate the production of unique, realistic phishing emails tailored to
individual targets. Such messages are highly persuasive and stylistically varied, which
significantly impairs detection by traditional spam filters. Each email can be customized to the
specific recipient, thereby removing the predictability typical of mass phishing campaigns.’

- Automated website cloning: Al tools can rapidly generate fake websites that closely mimic
legitimate ones, thereby facilitating the deception of users and the exfiltration of their sensitive
information.®

- Manipulative techniques in cyberspace: Al can analyse publicly available information and
use it to personalise phishing messages, thereby increasing the likelihood that recipients will
trust and respond to them.®

1.2. Deepfakes

Following the previous scenario, imagine that after your colleague entered her login credentials on a
fake website, another incident occurs the next day. A call comes through on the company phone, and
the voice on the line sounds exactly like that of the company’s CEO. The caller urgently instructs her to
approve a payment to a supplier. Although she hesitates, the familiar voice of the CEO convinces her,
and she authorizes the transfer. It is later revealed that the voice resembling the CEO’s was synthetically
generated a typical example of the use of deepfake technology.

5 KHONJI, Mahmoud; IRAQI, Youssef a JONES, Andrew. Phishing Detection: A Literature Survey. Online. IEEE
Communications Surveys & Tutorials. 2013, vol. 15, no. 4, s. 2091-2121. ISSN 1553-877X. Available
at: https://doi.org/10.1109/surv.2013.032213.00009. [cit. 2025-10-12].

6 OKDEM, Selguk a OKDEM, Sema. Artificial Intelligence in Cybersecurity: A Review and a Case Study. Online. Applied
Sciences. 2024, vol. 14, no. 22, s. 10487-10487. ISSN 2076-3417. Available at: https://doi.org/10.3390/app142210487.
[cit. 2025-10-12].

7 CHIBUIKE SAMUEL EZE a SHAMIR, Lior. Analysis and Prevention of Al-Based Phishing Email Attacks. Online.
Electronics. 2024, vol. 13, no. 10, s. 1839-1839. ISSN 2079-9292. Available at: https://doi.org/10.3390/electronics13101
839. [cit. 2025-10-13].

8 BASIT, Abdul; ZAFAR, Maham; LIU, Xuan; ABDUL REHMAN JAVED; JALIL, Zunera et al. A comprehensive survey
of Al-enabled phishing attacks detection techniques. Online. Telecommunication Systems. 2020, vol. 76, no. 1, s. 139-154.
ISSN 1018-4864. Available at: https://doi.org/10.1007/s11235-020-00733-2. [cit. 2025-10-13].

9 KUMAR, Shreyas; ALAN SILVA DE MENEZES; GIRI, Sushil a KOTIKELA, Srujan. What The Phish! Effects of Al on
Phishing Attacks and Defense. Online. Proceedings of the International Conference on Al Research. 2024, vol. 4, no. 1, s.
218-226. ISSN 3049-5857. Available at: https://doi.org/10.34190/icair.4.1.3224. [cit. 2025-10-13].
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’

As the term itself suggests, “deepfake” originates from the combination of the words “deep’
(referring to deep learning) and “fake” (meaning falsified or inauthentic). The term is generally used to
describe the manipulation of existing media content (image, video, or audio) or the generation of entirely
new synthetic content using deep learning techniques. The most commonly discussed forms of deepfake
content include fabricated facial images, falsified voice recordings, and videos that combine both,
producing manipulated visuals and sound simultaneously. Although the word “fake” implies deception
or artificiality, deepfake technology also has numerous harmless or even beneficial applications, for
instance, in the entertainment industry and creative arts.*

Methods for creating deepfake content typically require large amounts of video and image data to
train models that generate realistic videos. For this reason, common targets of deepfake attacks are
individuals for whom plentiful visual material is available online for example, celebrities, politicians, or
other public figures. Deepfake technology often involves swapping or synthetically generating the faces
of these persons and embedding them in compromising or malicious videos.!

The creation of deepfake content relies on deep neural networks that extract input features and use
them to generate synthetic, fabricated, yet highly realistic material.'> The main challenge lies in the
detection of deepfakes, which is far more complex than identifying traditional forms of digital
manipulation, as the difference between authentic and falsified data is minimal and often nearly
imperceptible.*?

1.2.1. When Deepfakes Enter the Courtroom

The development of Al has brought not only new forms of cyberattacks but also fundamental changes
in the field of evidence and legal certainty. One of the most serious challenges is the possibility that Al-
generated content may become part of judicial proceedings, not as an object of examination but as
falsified evidence. The phenomenon of deepfakes has therefore ceased to be merely an issue of
cybersecurity or privacy protection and now directly affects the very core of justice and trust in the legal
system.

This threat was confirmed in practice for the first time this year. The Superior Court of California,
County of Alameda, in the case of Mendones v. Cushman & Wakefield, Inc. (decision of September 9,
2025), found that the plaintiffs had submitted falsified evidence created using generative Al, including
deepfake videos, altered photographs, and manipulated messages. The purpose of these materials was
to artificially support the claims made in the motion for summary judgment. Upon discovering that the
submitted evidence was synthetically generated and deliberately misleading, the court imposed a
terminating sanction, namely the dismissal of the lawsuit with prejudice.

In its reasoning, the court emphasized that the integrity of the judicial process had been
fundamentally compromised and that “the presentation of Al-generated deepfake evidence constitutes a
direct attack on the credibility of justice.” The decision is groundbreaking as it represents the first case
in the history of American civil justice in which deepfake technology was explicitly identified and
sanctioned. The court thus sent a clear signal of zero tolerance toward synthetic evidence and

10 ALTUNCU, Enes; VIRGINIA N. L. FRANQUEIRA a LI, Shujun. Deepfake: definitions, performance metrics and
standards, datasets, and a meta-review. Online. Frontiers in Big Data. 2024, vol. 7. ISSN 2624-909X. Available at:
https://doi.org/10.3389/fdata.2024.1400024. [cit. 2025-10-13].

1 ABBAS, Fakhar a TAEIHAGH, Araz. Unmasking deepfakes: A systematic review of deepfake detection and generation
techniques using artificial intelligence. Online. Expert Systems with Applications. 2024, vol. 252, s. 124260-124260. ISSN
0957-4174. Available at: https://doi.org/10.1016/j.eswa.2024.124260. [cit. 2025-10-13].

12 KOLAGATI, Santosh; T. CHINDRELLA PRIYADHARSHINI a V. MARY ANITA RAJAM. Exposing deepfakes using
a deep multilayer perceptron — convolutional neural network model. Online. International Journal of Information
Management Data Insights. 2021, wvol. 2, no. 1, s. 100054-100054. ISSN 2667-0968. Available
at: https://doi.org/10.1016/j.jjimei.2021.100054. [cit. 2025-10-13].

13 DEVASTHALE, Aditya a SURAL, Shamik. Adversarially Robust Deepfake Video Detection. Online. In: 2021 IEEE
Symposium  Series on  Computational Intelligence  (SSCI). 2022, s. 396-403. Awvailable at:
https://doi.org/10.1109/ssci51031.2022.10022079. [cit. 2025-10-13].
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simultaneously called for the introduction of stricter mechanisms for the authentication of digital
evidence in the era of generative Al.*

In the long term, it is evident that deepfakes affect not only the protection of privacy and reputation
but also the very essence of legal certainty and justice. If visual or audio evidence can be falsified to the
extent that it becomes indistinguishable from reality, the fundamental pillars of the legal order are at
risk. The California case therefore serves as an important warning that without reliable mechanisms for
verifying digital evidence, trust in the justice system itself may be undermined.

1.3. Summary

The first chapter focused on the interconnection between artificial intelligence and cybercrime,
demonstrating that modern cyberattacks can no longer be viewed merely as a technical issue but rather
as a complex social phenomenon. Artificial intelligence has evolved from a tool of technological
progress into a catalyst for cyber threats, enabling their automation, personalization, and mass
dissemination on a scale that was until recently unimaginable.

We have analysed two types of attacks that most critically endanger personal data protection and
trust in the digital environment: phishing and deepfakes. The first example illustrated how Al can
generate convincing manipulative messages targeting user psychology, while the second demonstrated
the ability of Al to create synthetic visual and audio content that blurs the line between reality and
fabrication.

These topics were chosen because phishing and deepfakes uniquely combine technical sophistication
with profound social and legal implications. Phishing leads to the misuse of personal and financial data,
while deepfakes undermine the authenticity of digital content, disrupt privacy and credibility, and
weaken legal certainty in the online environment. The common denominator of both phenomena is the
ability of Al to manipulate reality textual, visual, and psychological thereby generating new forms of
cyber threats that traditional legal frameworks cannot fully capture.

These threats represent a new type of challenge for law and regulation. Technological development
advances exponentially, while legal adaptation occurs gradually. The following chapter therefore
focuses on how European law responds to these emerging digital risks through instruments such as the
GDPR, NIS2 Directive, and the Al Act.

The next section of this paper examines how law intervenes in a space where technology, ethics, and
responsibility converge, and how the European Union seeks to strike a balance between fostering
innovation and safeguarding the fundamental rights of citizens in an era of Al-driven cyberattacks.

2. CYBERSPACE UNDER THE SUPERVISION OF LAW

The rise of Al has brought not only technological progress but also a new generation of risks that go
beyond national borders. The European Union has responded to these challenges by striving to create a
comprehensive and coherent legal framework that simultaneously promotes innovation and protects the
fundamental rights of individuals. While the first chapter demonstrated how Al has transformed the
nature of cyberattacks, this section focuses on how EU law has approached the regulation and prevention
of these emerging threats.

2.1. GDPR

In an environment where personal data has become one of the most valuable commodities of the
digital age, protection against its misuse in cyberspace represents one of the key legal challenges. The

14 VOLOKH, E. Court throws out case after finding plaintiffs submitted deepfake videos and altered images. In Reason.com
[online]. 2025. Awvailable at: <https://reason.com/volokh/2025/09/25/court-throws-out-case-after-finding-plaintiffs-
submitted-deepfake-videos-and-altered-images/?nab=0>. [cit. 2025-10-15].
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General Data Protection Regulation (GDPR)™ represents the fundamental legal instrument within
the European Union that governs the processing of personal data while simultaneously establishing
mechanisms for the prevention and mitigation of incidents caused by cyberattacks.®

A fundamental principle of the GDPR is the requirement of integrity and confidentiality in data
processing, enshrined in Article 5(1)(f), which also addresses the risks of cyberattacks aimed at
unauthorized access, loss, or damage to data. This principle is further developed in Article 32(1) of the
GDPR, which explicitly stipulates that controllers and processors must implement appropriate technical
and organizational measures, including pseudonymization, encryption, and the safeguarding of system
integrity and availability, in order to ensure a level of security appropriate to the risks that data
processing poses to the rights and freedoms of individuals.’

The cited Article 32(1) of the GDPR emphasizes that securing communication channels through
which data are transmitted is an essential prerequisite for the effective protection of personal data. In
practice, this means that organizations must implement advanced methods of encryption, authentication,
and data transmission monitoring to prevent interception or modification during transfer.

If a security breach occurs despite these safeguards, Articles 33 and 34 of the GDPR set out clear
procedures. The controller is obliged to report the incident to the supervisory authority within 72 hours
of its discovery and, in cases where the breach poses a high risk to the rights and freedoms of individuals,
must also inform the affected persons.®

In the Slovak context, individuals who suspect that their personal data have been misused or that a
controller has violated the GDPR can file a complaint with the Office for Personal Data Protection of
the Slovak Republic. The authority is responsible for supervising compliance with data-protection
legislation, investigating complaints, and imposing corrective measures or fines. Its role is crucial in
bridging the European legal framework with national enforcement practice.®

Modern cyberattacks employ Al to collect and analyze personal data, automate attacks, and create
convincing phishing campaigns. The GDPR addresses these challenges through the principle of “data
protection by design and by default” (Article 25), which requires that data protection be integrated from
the earliest stages of system development, including in Al models.

Controllers processing large volumes of data or using Al for profiling or automated decision-making
are, under Article 35, required to conduct a Data Protection Impact Assessment (DPIA). This process
identifies risks associated with potential attacks and mandates the implementation of measures to
mitigate them. In cases of Al-driven attacks that, for example, exploit deepfake technology or misuse
biometric data, the GDPR provides a legal basis for applying the principle of lawfulness of processing
and for protecting special categories of data under Article 9 of the GDPR.

A major strength of the GDPR lies in its technological neutrality. This means that legal rules apply
equally to all technologies as long as they pursue the same objective of protection. Such legislation does
not discriminate between different types of technologies, whether traditional or emerging, and does not
mandate the use of any specific technology if equivalent alternatives exist. The aim is to prevent the law
from hindering innovation or creating inequality among technical solutions. Within the framework of
the GDPR, the principle of technological neutrality ensures that the protection of individuals must not

15 REGULATION (EU) 2016/679 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 27 April 2016 on the
protection of natural persons with regard to the processing of personal data and on the free movement of such data, and
repealing Directive 95/46/EC (General Data Protection Regulation).

16 ECABERT, Thomas; MUHLY, Fabian a ZIMMERMANN, Verena. Implications of cyber incident reporting obligations
on multinational organizations headquartered in Switzerland. Online. International Cybersecurity Law Review. 2024. ISSN
2662-9720. Available at: https://doi.org/10.1365/543439-024-00129-x. [cit. 2025-10-15].

7 MUHLY, Fabian; CHIZZONIC, Emanuele a LEO, Philipp. Al-deepfake scams and the importance of a holistic
communication security strategy. Online. International Cybersecurity Law Review. 2025. ISSN 2662-9720. Available at:
https://doi.org/10.1365/s43439-025-00143-7. [cit. 2025-10-15].

18 Article 34 (1), GDPR.

19 JRAD NA OCHRANU OSOBNYCH UDAJOV SLOVENSKEJ REPUBLIKY. Proceedings on the protection of personal
data [online]. Bratislava: Urad na ochranu osobnych tdajov SR. Available at: https://dataprotection.gov.sk/
en/office/proceedings-on-protection-personal-data/ [cit. 2025-10-24].
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depend on the technology used to process personal data. This reduces the risk of legal circumvention,
for instance, by using a different technology for the same purpose that produces an equally harmful
effect.?0

In this way, the GDPR not only protects personal data but also contributes to overall cybersecurity,
which is regarded as a matter of public interest. Companies that comply with the GDPR rules
simultaneously enhance their level of digital protection and reduce the risk of a successful cyberattack.

In our opinion, the GDPR represents the first line of defence of European law against cyberattacks.
Its provisions, particularly Article 32(1), clearly emphasize the need to protect the confidentiality,
integrity, availability, and resilience of systems, as well as to employ encryption and pseudonymization
of data. The protection of communication channels through which data are transmitted is therefore not
only a technical but also a legal obligation. At a time when cyberattacks are becoming increasingly
sophisticated and Al can generate deepfakes, the GDPR serves as an essential instrument that unites
law, technology, and ethics with the goal of safeguarding the digital identity of individuals.

2.2. NIS2 directive

The NIS2 directive? represents a cornerstone of the EU’s strategy aimed at enhancing the overall
level of cybersecurity through legal regulation. It addresses the shortcomings of the original NIS
Directive by expanding its scope to a broader range of sectors and introducing stricter cybersecurity
requirements. This expansion reflects the European Union’s commitment to including additional critical
areas of the economy within the reach of its key cybersecurity instruments, thereby ensuring a more
comprehensive approach to the protection of digital infrastructure.?

The directive establishes a new standard of risk management within the European cyberspace,
reflecting the rapid development of Al technologies and, among them, the emerging threat of deepfake
attacks. Although NIS2 does not contain an explicit chapter dedicated to deepfakes or phishing, it
effectively regulates them in practice through the obligation to conduct comprehensive risk assessments
and implement incident response mechanisms. The scope of these measures must take into account
current types of cyber threats, including synthetically generated fraud.?

According to Article 21 of the NIS2 Directive, entities providing essential and important digital
services are required to systematically identify, assess, and manage risks affecting the security of their
information systems. This obligation entails recognizing deepfakes and Al-assisted phishing as part of
risk scenarios to be incorporated into security policies, internal controls, and employee training
programmes. By mandating proactive governance and technical preparedness, NIS2 prevents such
attacks from exploiting organisational vulnerabilities.

Specifically, Article 21(2) lists a comprehensive set of risk-management measures that function as
the Directive’s practical defence mechanism. These include:

Incident handling and continuity management (Art. 21(2)(b)—(c));
Supply-chain and vulnerability management (Art. 21(2)(d)—(e));

Encryption, authentication, and secure communication (Art. 21(2)(h)—(j)); and
Cybersecurity training and awareness-raising (Art. 21(2)(g)).

2 KAMARA, Irene. Co-regulation in EU personal data protection: the case of technical standards and the privacy by design
standardisation 'mandate’. Online. European journal of law and technology. 2017, vol. 8, no. 1. ISSN 2042-115X. [cit.
2025-10-15].

2L Directive (EU) 2022/2555 of the European Parliament and of the Council of 14 December 2022 on measures for a high
common level of cybersecurity across the Union, amending Regulation (EU) No 910/2014 and Directive (EU) 2018/1972,
and repealing Directive (EU) 2016/1148 (NIS 2 Directive).

2 KIANPOUR, Mazaher; DAVIS, Peter a IWONA MARIA WINDEKILDE. Digital sovereignty in practice: analyzing the
EU’s NIS2 directive. Online. International Journal of Information Security. 2025, vol. 24, no. 4. ISSN 1615-5262. Available
at: https://doi.org/10.1007/s10207-025-01090-4. [cit. 2025-10-15].

2 see: Article 21-22 NIS2.
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Through secure communication channels, encryption, and multi-factor authentication, NIS2 reduces
the likelihood of phishing attempts and identity spoofing. By promoting continuous monitoring,
anomaly detection, and vulnerability disclosure, it enhances the early identification of manipulated or
deepfake-based content. Moreover, the requirement of cybersecurity awareness and training ensures that
employees can recognise Al-generated deception, including synthetic voice or video instructions an
increasingly common vector of social engineering.

Complementary provisions reinforce this preventive framework. Article 20 imposes management
accountability for approving and overseeing cybersecurity risk-management measures, transforming Al-
related risk mitigation from a technical task into a legal obligation. Article 22 (cybersecurity risk-
management measures and reporting) and Article 23 (incident notification) establish mandatory early-
warning mechanisms through national Computer Security Incident Response Teams (CSIRTS), which
allow for coordinated detection of cross-border deepfake and phishing campaigns.

In conclusion, the NIS2 Directive establishes a proactive and legally binding framework that equips
organizations to anticipate and counter Al-driven cyber threats such as deepfakes and phishing. By
integrating technical safeguards, governance accountability, and continuous risk assessment, it
transforms cybersecurity from a reactive defence into a preventive legal obligation within the European
digital space.

2.3. Al Act

The Artificial Intelligence Act?* represents the first comprehensive legal framework for Al in the
world. It introduces a risk-based regulatory model that classifies Al systems according to their potential
impact on safety, fundamental rights, and democratic integrity. Within this framework, deepfake
technologies systems capable of generating or manipulating audiovisual content that appears authentic
are explicitly recognized and subject to specific transparency obligations.

According to Article 3(60), a deepfake is defined as “Al-generated or manipulated image, audio, or
video content that resembles existing persons, objects, places, entities, or events and would falsely
appear authentic to a person viewing it.” Deepfakes fall under the category of “limited-risk” Al systems
rather than high-risk, provided they are not used in contexts that directly endanger public safety or
individual rights. Their regulation is primarily based on transparency obligations established in Article
50. Under Article 50(3), providers and deployers of Al systems that generate or manipulate image,
audio, or video content must clearly disclose that the content has been artificially generated or
manipulated. This requirement aims to ensure that individuals are not deceived by synthetic media.
However, the provision allows certain exceptions for instance, in cases of artistic expression, satire, or
national security provided the artificial nature of the content is obvious to a reasonable person.?®

While deepfakes are generally considered limited-risk systems, their risk classification may escalate
depending on the purpose and context of use. If a deepfake system is employed to impersonate a person,
manipulate electoral processes, or spread disinformation affecting public order, it could be reclassified
as high-risk under Annex Ill of the Al Act, which lists high-risk uses in areas such as biometric
identification, critical infrastructure, and access to public services. Furthermore, Article 5 explicitly
prohibits “Al systems that deploy subliminal techniques or manipulation causing significant harm,”
which could encompass malicious deepfake applications.

From a regulatory perspective, the Al Act complements NIS2 by focusing not on the cybersecurity
of systems but on the accountability and transparency of Al-generated content. Together, they create a

2 Regulation (EU) 2024/1689 of the European Parliament and of the Council of 13 June 2024 laying down harmonised rules
on artificial intelligence and amending Regulations (EC) No 300/2008, (EU) No 167/2013, (EU) No 168/2013, (EU)
2018/858, (EU) 2018/1139 and (EU) 2019/2144 and Directives 2014/90/EU, (EU) 2016/797 and (EU) 2020/1828
(Artificial Intelligence Act).

% LABUZ, Mateusz. Deep fakes and the Artificial Intelligence Act—An important signal or a missed opportunity? Online.
Policy & Internet. 2024. ISSN 1944-2866. Available at: https://doi.org/10.1002/p0i3.406. [cit. 2025-10-15].
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dual layer of protection: NIS2 safeguards the technical infrastructure from Al-driven attacks, while the
Al Act governs the ethical and legal use of Al tools capable of generating deceptive digital content.

In summary, while deepfakes are not per se classified as high-risk Al systems, their misuse in
contexts that threaten democratic processes, security, or fundamental rights can elevate them into the
high-risk category. The Act thus establishes a nuanced approach one that regulates through transparency,
while maintaining the flexibility to impose stricter obligations when societal or ethical harm is likely.

2.4. Summary

The analysis of the GDPR, NIS2 Directive, and Al Act demonstrates that the European Union has
developed a multilayered legal framework designed to address the evolving risks of the digital era. Each
of these instruments contributes to cybersecurity and the protection of digital integrity from a distinct
but complementary perspective.

The GDPR establishes the foundation by safeguarding personal data and ensuring lawful, secure, and
transparent processing practices, forming the first legal barrier against the misuse of data in cyberattacks.
The NIS2 Directive builds upon this foundation by strengthening the operational resilience of digital
infrastructures and introducing legally enforceable obligations for risk management, accountability, and
cross-border cooperation effectively transforming cybersecurity from a reactive to a preventive legal
duty. Finally, the Al Act adds an ethical and transparency-oriented dimension by regulating the design
and use of Al systems, including deepfakes, through a risk-based approach that balances innovation with
the protection of fundamental rights.

Together, these instruments form an integrated legal architecture that not only enhances Europe’s
capacity to withstand Al-driven cyber threats such as deepfakes and phishing but also reinforces the
principles of trust, accountability, and human oversight in the digital environment. This comprehensive
model positions the European Union as a global leader in shaping a secure, transparent, and rights-based
digital future.

CONCLUSION

The analysis confirmed that artificial intelligence profoundly transforms the nature of cyber threats,
posing new challenges for personal data protection and legal accountability. The study’s primary
objective to examine the legal aspects of personal data protection in the era of Al-driven cyberattacks
was successfully fulfilled through the analysis of the GDPR, the NIS2 Directive, and the Al Act. Each
of these instruments contributes to digital security from a distinct legal perspective: the GDPR ensures
lawful and secure data processing, the NIS2 Directive strengthens systemic resilience and risk
management, and the Al Act introduces transparency and ethical standards for the deployment of Al
systems, including deepfakes.

The research hypothesis that current legal frameworks do not provide sufficient protection against
Al-enabled cyber risks and therefore require adaptation and harmonization at both the European and
global levels has been partially confirmed. While the European Union has made significant progress
toward a coherent and comprehensive regulatory framework, the rapid evolution of generative Al
technologies continues to outpace existing legislation.

In conclusion, the EU legal framework forms a strong foundation for Al governance and
cybersecurity, yet ongoing legislative refinement, international cooperation, and interdisciplinary
dialogue remain essential. Only through dynamic adaptation can law maintain its protective function,
ensuring that technological progress aligns with the principles of human dignity, security, and trust in
the digital age.

To enhance the effectiveness of the regulatory framework, one concrete measure would be the
creation of specialized Al-cybersecurity units within national data-protection authorities. Such units
would focus on the detection, analysis, and coordination of incidents involving artificial intelligence,
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ensuring a faster and more harmonized response to cross-border cyber threats. A comparable model
already exists in Slovakia, where the Council for Media Services has been designated as the Digital
Services Coordinator (DSC) under the Digital Services Act (DSA). The Council oversees compliance
of online platforms and social-media providers with EU transparency, user-protection, and content-
moderation obligations.?® This example illustrates how establishing specialized national supervisory
structures can strengthen enforcement capacity and cooperation with EU-level bodies. Applying a
similar institutional approach to Al-related cybersecurity risks would significantly enhance the ability
of national authorities to identify emerging threats, exchange expertise, and ensure consistent
enforcement across the European digital space.
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Special jurisdiction in proceedings concerning actions for unjust enrichment in
commercial relations under the Brussels la Regulation — challenges in application
practice?

Osobitna pravomoc v konaniach o Zalobach na bezdévodné obohatenie v obchodnych
vzt'ahoch podla nariadenia Brusel Ia — vyzvy v aplika¢nej praxi

Abstract

Regulation (EU) No 1215/2012 of the European Parliament and of the Council (Brussels 1a) is a
fundamental instrument for harmonizing rules on jurisdiction and the recognition and enforcement of
judgments in civil and commercial matters. Despite its fundamental importance for the functioning of
the EU internal market, its application raises significant questions of interpretation, particularly in
relation to actions for unjust enrichment arising in cross-border commercial relations. The aim of this
paper is to analyze the scope and conditions for the application of special jurisdiction under Article 7
of the Brussels la Regulation in such actions, to identify controversial issues in the case law of the Court
of Justice of the European Union and national courts, and to assess their impact on the legal certainty
of the parties to the proceedings. The research uses a combination of analytical and comparative
methods, with particular attention paid to the relationship between contractual and tortious jurisdiction.
The paper also points out the shortcomings of current application practice and proposes possible
solutions aimed at unifying interpretation and strengthening the predictability of decision-making in
cross-border commercial disputes.

Keywords: special jurisdiction, Brussels la Regulation, unjust enrichment, commercial disputes, legal
certainty.

Abstrakt

Nariadenie Eurdpskeho parlamentu a Rady (EU) & 1215/2012 (Brusel la) predstavuje zdsadny ndstroj
harmonizacie pravidiel o prislusnosti sudov a o uznavani a vykone rozhodnuti v obcianskych a
obchodnych veciach. Napriek svojmu kliicovému vyznamu pre fungovanie vniitorného trhu EU jeho
aplikacia vyvolava vyznamné interpretacné otazky, najmd pokial ide o Zaloby z bezdovodného
obohatenia vznikajuce v cezhrani¢nych obchodnych vztahoch. Cielom tohto clanku je analyzovat' rozsah
a podmienky uplatnenia osobitnej prislusnosti podla clanku 7 nariadenia Brusel la v takychto Zalobach,
identifikovat sporné otazky v judikature Sudneho dvora Eurdpskej uinie a vautrostatnych sudov a posudit
ich vplyv na praveu istotu ucastnikov konania. Vyskum vyuzZiva kombindaciu analytickych a
komparativnych metod, pricom osobitna pozornost sa venuje vztahu medzi zmluvnou a deliktnou
prislusnostou. Clanok zdrover poukazuje na nedostatky siicasnej aplikacnej praxe a navrhuje mozné
rieSenia zamerané na zjednotenie vykladu a posilnenie predvidatelnosti rozhodovania v cezhranicnych
obchodnych sporoch.

Krlucové slova: osobitna prdvomoc, nariadenie Brusel la, bezdévodné obohatenie, obchodné spory,
pravna istota.
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INTRODUCTION

The law of EU procedural cooperation in civil and commercial matters is more than just a technical
set of procedural or conflict-of-law rules conflict of laws rules — it is an expression of the effort to
transform legal certainty from an abstract value into a practically enforceable principle which, through
uniform procedural rules, ensures the effective protection of subjective rights in cross-border legal
relations. Regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12 December
2012 on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters
(Brussels la) embodies these basic procedural rules, creating a uniform European mechanism for
determining jurisdiction and recognizing decisions in cases with a foreign element. Its aim is to ensure
legal certainty, predictability and effective judicial protection within the EU internal market through
uniform rules on the determination of international jurisdiction.® In systematic connection with the Rome
I and Rome 11 Regulations, it also ensures consistency between the determination of jurisdiction and the
applicable law, thereby contributing to the uniform and predictable enforcement of private law claims
within the European Union.

Acrticle 7 of the Brussels la Regulation plays a special role in this system, as it lays down rules on
special jurisdiction allowing the plaintiff to bring an action before a court of a Member State () that has
a special (closer) connection to the dispute, even if the defendant is not domiciled or has its registered
office in that State. This is an exception to the general rule of jurisdiction under Article 4, justified by
the principle of proximity of jurisdiction, i.e. the requirement of a close relationship between the court
and the substantive basis of the claim. This provision was intended to enhance the efficiency and fairness
of decision-making, for example by simplifying the taking of evidence, but at the same time it opens up
a number of questions of interpretation, particularly in cases where the subject matter of the dispute is
claims for unjust enrichment.*

In practice, however, Article 7 raises significant questions of interpretation, particularly in the case
of actions for unjust enrichment, which in theory fall between contractual and tortious jurisdiction. Even
in its revised form, the Brussels la Regulation does not contain a specific provision on jurisdiction for
claims arising from unjust enrichment, which leads to the need to classify disputes arising from the
enforcement of such claims under Article 7(1) or Article 7(2), or there is also the possibility that the
dispute will be governed by the basic general jurisdiction under Article 4 of the Regulation.® The
guestion of the classification and subsumption of a specific dispute under the articles in question is
crucial, as the boundary between contractual and non-contractual obligations under Article 7(1) and
Article 7(2) is not always clear-cut.

The question of the legal classification of these claims is crucial, given that the boundary between
contractual and non-contractual obligations under Article 7(1) and Article 7(2) is not uniformly defined
in practice. Martiny also notes that: "The case law of the Court of Justice of the European Union
(Brogsitter, Wikingerhof, and others) and the case law of national courts are not always consistent with
each other as regards the location of the place of enrichment and the application of Article 7(2) of the
Brussels | bis Regulation. This inconsistency points to the existence of a conflict that makes it necessary
to coordinate contractual and tortious claims under European law on international jurisdiction in order
to ensure its internal coherence and the predictability of decisions." ©

3 Silvestri, Caterina. GLI Accordi Sulla Giurisdizione Nella Nuova Disciplina Degli Artt. 25 E 31 Nel Reg. 1215/2012. In:
International Journal of Procedural Law 5, 1 (2015): 16-37, doi: https://doi.org/10.1163/30504856-00501004

4 Court of Justice of the European Union. Judgment of 25 October 2012 in Folien Fischer v Fofitec v Ritrama, C-133/11,
ECLI:EU:C:2012:664. Paragraph 38.

5 Regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12 December 2012 on jurisdiction and
the recognition and enforcement of judgments in civil and commercial matters (recast). Official Journal of the European
Union, L 351, 20.12.2012, pp. 1-32. (hereinafter referred to as ‘Brussels Ia’ or ‘Brussels I-bis”)

6 MARTINY, Dieter. Coordination of Contractual and Tort Claims in the European Law of Jurisdiction. In: Cuadernos de
Derecho Transnacional, 2024, vol. 16, no. 2, pp. 1109-1110. ISSN 1989-4570. DOI: 10.20318/cdt.2024.8963.
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The aforementioned interpretative ambiguities, which are also reflected in the different approaches
of the Court of Justice of the European Union and national courts, point to the need for a systematic
analysis of the scope and conditions for the application of special jurisdiction in actions for unjust
enrichment. At the same time, it is necessary to assess their consequences for the legal certainty of
participants in commercial legal relationships and subsequent disputes that may arise from these
relationships. The aim of this article is therefore to:

- analyze the systematic position of claims for unjust enrichment within the special jurisdiction
under Article 7 of the Brussels la Regulation,

- to assess the relevant case law of the Court of Justice of the European Union, and

- identify challenges in the application of this provision in the practice of national courts of
Member States.

The principal research hypothesis is that the current wording of Article 7 of the Brussels la
Regulation does not provide a sufficiently predictable framework for determining judicial jurisdiction
in proceedings concerning claims of unjust enrichment, which adversely affects the legal certainty of
the parties involved (particularly, though not exclusively, in commercial relationships). To verify this
hypothesis, the paper employs a comparative and systematic analysis of the case law of the Court of
Justice of the European Union and the national courts of selected Member States, supplemented by an
analytical-deductive approach and a doctrinal interpretation of the relevant provisions of the Brussels la
Regulation.

1. THEORETICAL BASIS OF SPECIAL JURISDICTION IN ACTIONS FOR UNJUST
ENRICHMENT
1.1. The systematic position of Article 7 of the Brussels la Regulation and the principle of
proximity of jurisdiction

Since its inception, private international law has evolved from a rigid and formalistic model based
on fixed jurisdictions to a functional model of jurisdiction in which the decisive criteria have become
the proximity of the dispute to the court, but also a more systematically rational arrangement of court
jurisdictions in the interest of more effective administration of justice. This shift is aimed at fulfilling
the objectives of the Brussels la Regulation, in particular at strengthening legal certainty, but also the
equality of the parties to proceedings in cross-border disputes. In this sense, courts are the ultimate
guarantee of the protection of subjective rights arising from Union law and, therefore, also from the
procedural mechanisms by which those rights are enforced.’

For the purposes of our analysis, Article 7 is the central provision of Regulation (EU) No 1215/2012
of the European Parliament and of the Council (Brussels 1a) in that its content creates an exception to
the general and fundamental rule of jurisdiction under Article 4, based on the principle of actor sequitur
forum rei, i.e. jurisdiction based on the defendant's place of residence/registered office. However, the
following types of jurisdiction take precedence over this basic rule: special jurisdiction relating to the
weaker party, exclusive jurisdiction and agreed jurisdiction, including implied jurisdiction. Among these
types of jurisdiction, the "strongest" type is exclusive jurisdiction as provided for in Article 24 of the
Brussels la Regulation, which takes precedence over all other types of jurisdiction within its scope.®

The provision of Article 7 is based on the premise that in certain categories of disputes there is a
closer, functionally justified link between the factual basis of the dispute and a particular Member State,
which legitimizes a departure from the general rule for determining international jurisdiction and allows

7 G. Gentile. Effective judicial protection: enforcement, judicial federalism and the politics of EU law. Cambridge University
Press, 2022. p. 130. https://doi.org/10.1017/el0.2022.48

8 ROZEHNALOVA, Nadézda - VALDHANS, Jiti - DRLICKOVA, Kldra — KYSELOVSKA, Tereza. International Private
Law of the European Union. 2nd edition. Prague: Wolters Kluwer CR, 2018, p. 181. ISBN 978-80-7598-009-5.
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the plaintiff to alternatively sue the defendant outside the courts of the state of his domicile/residence,
provided that there is a particularly close connection between the dispute and the court concerned.

This systematic exception is doctrinally captured by the principle of proximity of jurisdiction to the
subject matter of the dispute. This principle expresses the requirement that the dispute be decided by the
court that has the closest material connection to the dispute and, therefore, the best prerequisites for a
quick and, above all, fair decision. The EU legislator expressly states that, in addition to jurisdiction
based on the place of residence/registered office of the defendant, there should be alternative criteria for
jurisdiction based on a close connection between the court and the dispute in question, in order to
promote the proper administration of justice.® This close connection is intended to ensure legal certainty
and prevent the defendant from being surprised by being sued before a court that he could not reasonably
have expected.

1.2. Absence of explicit special jurisdiction for claims based on unjust enrichment

The Brussels la Regulation (No 1215/2012) has retained specific (alternative) jurisdictions in
essentially the same wording as the previous rules governing the matter in question, in order to ensure
continuity in their interpretation and to follow on from existing case law. Article 7 of the Brussels la
Regulation is a historical continuation of Article 5 of the 1968 Brussels Convention and Article 5 of the
Brussels | Regulation (No 44/2001). For example, the wording of Article 7(2) of Regulation 1215/2012
is identical to that of Article 5(3) of Regulation 44/2001 and also corresponds to Article 5(3) of the
Brussels Convention. These provisions governing special jurisdiction in contractual and tort matters
have been taken over without change.'® The fact that continuity between the 1968 Brussels Convention,
Regulation 44/2001 and the current regulation is to be maintained is also expressly confirmed by the
explanatory memorandum to the Brussels la Regulation, in which the legislator explicitly states this,
emphasizing the need to maintain continuity in the interpretation of these provisions by the Court of
Justice of the European Union.*

It can be inferred from the text of the regulation in question that it does not expressly regulate, in the
section devoted to special (alternative) jurisdiction, claims for unjust enrichment as a separate legal
ground for derogating from general jurisdiction. Nevertheless, it does not follow that an action for unjust
enrichment cannot automatically fall within the concept of 'matters relating to a contract' or 'matters
relating to a tort, delict or quasi-delict'. ; on the contrary, depending on the circumstances of the specific
case, the nature of an action for unjust enrichment may be either contractual or tortious.?

In the precedent case of Kalfelis, the Court of Justice of the European Union ruled that if a court has
jurisdiction under Article 5(3) of the Brussels Convention®® for a claim arising from a tort, it cannot
extend that jurisdiction to parts of the action that are not based on a tort.1* It follows from the above that
the special jurisdiction under Article 7(2) covers only those claims which in themselves satisfy the
criteria of tort/quasi-tort and other claims (such as unjust enrichment) cannot be subject to it if they do
not meet these criteria.

As Grusi¢ notes, claims for unjust enrichment lie at the intersection of contractual and tortious
liability, as they may arise either in connection with an existing contractual relationship or as a result of
unlawful conduct outside the contractual framework. According to him, this hybrid nature of unjust
enrichment thus represents a critical test of the boundary between Article 7(1) and Article 7(2) of the

9 Point 16 Recital of Regulation No. 1215/2012 (Brussels la).

10 Gtflix Tv v DR. C-251/20. Opinion of the Advocate General. Point 11.

1 Point 32. Recital of Regulation No. 1215/2012 (Brussels la).

12 MIKA, Béra. Articles 7(1) and 7(2) of the Brussels | bis Regulation in Czech and CJEU Case Law. Access to Justice in
Eastern Europe, 2023, vol. 6, no. 2, pp. 43-66. ISSN 2663-0575. DOI: 10.5817/CZ.MUNI.P280-0469-2023-2.

13 Now Article 7(2) of the Brussels la Regulation — author's note.

14 Court of Justice of the European Union. Judgment in Kalfelis v. Bankhaus Schrdder, Miinchmeyer, Hengst and Co., C-
189/87, EU:C:1988:459.
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Brussels la Regulation, within which the Court of Justice of the European Union has the opportunity to
further develop the methodology for interpreting special jurisdiction.®

2. DISTINCTION BETWEEN CONTRACTUAL AND NON-CONTRACTUAL CLAIMS
2.1. Contractual claims

In the context of special jurisdiction, the distinction between contractual and non-contractual claims
primarily serves to ensure that each existing dispute can be assigned to a court that has a substantive or
geographical connection to it, in order to improve the predictability of determining the jurisdiction of
courts in cross-border proceedings.® In view of the above, the distinction between contractual and non-
contractual obligations is also of practical importance in cases where an entrepreneur - the plaintiff
intends to bring an action before a court whose jurisdiction is to be based on Article 7(1) or Article 7(2)
of Brussels la, seeking claims arising from unjust enrichment.

The concept of a contract and the related concept of contractual claims under Article 7(1) of the
Brussels la Regulation cannot be interpreted in accordance with the national legal systems of individual
Member States, but must be interpreted autonomously in accordance with European Union law. This
approach stems from the desire to ensure uniform and predictable application of the rules on jurisdiction,
regardless of differences in national concepts of contractual obligation. As Pranevi¢iené and Gaubiené
emphasize, an autonomous interpretation of concepts is a necessary condition for maintaining the
coherence of the system of special jurisdiction under the Brussels la Regulation, as this is the only way
to avoid differences in interpretation between national courts, which would undermine the effectiveness
of the objectives pursued by that regulation.t’

The interpretation of the concept of the place of performance of the contract is only partially
autonomous. It is not entirely independent of the national law applicable to the contractual relationship
in question. The Brussels la Regulation contains a rebuttable presumption that defines what is
considered to be the place of performance of the contract in certain situations. In other cases, this place
is determined by the applicable law (lex causae), i.e. the legal system governing the specific obligation.8
This approach has also been confirmed by the Court of Justice of the European Union, which further
states: "It should be noted, however, that although the parties are free to agree on the place of
performance of their contractual obligations, they cannot, for the sole purpose of choosing the
competent court, designate a place of performance which has no real connection with the substance of
the contractual relationship and where, under the terms of that relationship, the obligations arising
from it could not be performed."*

Unlike the Brussels la Regulation, the Brussels Convention determined the place of performance
exclusively according to the lex causae, i.e., the legal order applicable to the contract.?° The Court also
noted that a single contract may not have only one place of performance. Each separate obligation under
the contract may have its own place of performance — for example, the delivery of goods is assessed

15 GRUSIC, Ugljesa. Unjust Enrichment and the Brussels I Regulation. International & Comparative Law Quarterly, 2019,

vol. 68, no. 4, pp. 861-862. ISSN 0020-5893. Cambridge University Press.

16 Article 7(1) of the Brussels Regulation uses the term "in matters relating to a contract” and Article 7(2) uses the term "in
matters relating to non-contractual obligations".

17 PRANEVICIENE, Kristina — GAUBIENE, Neringa. Rules of Jurisdiction of the Brussels I bis Regulation — Application
of General Jurisdiction Rule and Special Jurisdiction Rule under Close Connecting Factor (Article 7(1)) — Lithuanian
Perspective. Teis¢, 2024, vol. 132, p. 59. eISSN 2424-6050 ISSN 1392-1274. DOI: 10.15388/Teise.2024.132.4.

18 CSACH, Kristian — GREGOVA SIRICOVA, Cubica — JUDOVA, Elena. Introduction to the Study of Private International
Law and Procedural Law. 2nd edition. Trnava: Trnava University in Trnava, 2018. ISBN 978-80-8168-783-9.

19 Court of Justice of the European Union. Ceskd sporitelna, a. s. v. Gerald Feichter. Judgment of 14 March 2013. Case C-
419/11. ECLI:EU:C:2013:165.

20 Court of Justice of the European Union. Indépendance de 1’Administration des Douanes v. Société de Commerce et
d’Industrie de Machines Agricoles et de Matériel de Construction SA (Tessili v. Dunlop). Judgment of October 6, 1976.
Case 12/76. ECLI:EU:C: 1976:133.
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separately from the claim for damages for non-delivery.? If the subject matter of the dispute is the
provision of services in several Member States, the place of performance of the contract is deemed to
be the place where the service is principally performed, determined by the actual performance of the
contract. If such a place cannot be objectively determined, it is deemed to be the place where the service
provider has its registered office.?

2.2. Non-contractual claims

We agree with the opinion of legal scholars that the term "claims arising from non-contractual
liability" in Article 7(2) of Brussels la is not entirely clear, and it appears to be a narrower concept than
"non-contractual claims" within the meaning of the Rome Il Regulation.? It is interesting to note that,
based on Article 7(2) of the Regulation, according to the case law of the Court of Justice of the European
Union, it is possible to claim not only damages but also non-pecuniary damage, an injunction or the
removal of an unlawful situation, as well as a negative declaratory action.?

The Court of Justice has also had to repeatedly rule on the question of the relationship between the
concepts of contractual and non-contractual obligations. The established case law on the definition of
the relationship between contractual and non-contractual obligations can be simplified into two points:

1. Anobligation arising from a contract is an obligation voluntarily accepted by a contracting party
(including membership in an association); the mere existence of a contract (under national law)
is not necessary or may be disputed. The existence of consideration is not required for the creation
of a contractual claim; consent to a binding offer is sufficient, provided that the offer is sufficiently
clear and precise in terms of its subject matter and scope to give rise to a contractual relationship,
in that the offer must clearly express the proposer's willingness to be bound by this obligation if
it is accepted by the other party. A tacit agreement resulting from long-term practice is also
sufficient. A contractual obligation within the meaning of the above-mentioned European rules is
interpreted broadly and is based on the voluntary assumption of an obligation, which is not
limited to a classic bilateral legal act.

2. An obligation to pay damages arising from a non-contractual relationship is any other obligation
to pay damages falling under the Brussels la Regulation.?

The judgment of the Court of Justice in Bolagsupplysningen was also an interesting contribution to
the discussion on the interpretation of Article 7(2) of the Brussels la Regulation. The Court confirmed
that legal persons, like natural persons, may bring an action in the courts of the Member State in which
they have their center of interests, i.e., the place where they carry out the decisive part of their economic
activity, in cases of infringement of their personality rights through online publications. This
interpretation strengthens the protection of the injured party compared to the case law in Shevill and
eDate Advertising, as it allows them to claim compensation for the entire damage suffered and, at the
same time, to bring the case before the court in the state with which they have the closest connection.
The Court also clarified that the center of interests of a profit-oriented legal entity is determined by the

21 Court of Justice of the European Union. De Bloos v. Bouyer. Judgment of October 6, 1976. Case 14/76. ECLI:EU:C:
1976:134.

22 Court of Justice of the European Union. Wood Floor Solutions Andreas Domberger GmbH v Silva Trade SA. Judgment of
11 March 2010. Case C-19/09. ECLI:EU:C: 2010:137.

28 CSACH, Kristian — GREGOVA SIRICOVA, Lubica — JUDOVA, Elena. Introduction to the Study of Private International
Law and Procedural Law. 2nd edition. Trnava: Trnava University in Trnava, 2018. ISBN 978-80-8168-783-9.

24 Court of Justice of the European Union. Judgment of 25 October 2012 in the case of Folien Fischer / Fofitec v. Ritrama,
C-133/11, ECLI:EU:C:2012:664. Point 36 et seq.

%5 CSACH, Kristian — GREGOVA SIRICOVA, Lubica — JUDOVA, Elena. Introduction to the Study of Private International
Law and Procedural Law. 2nd edition. Trnava: Trnava University in Trnava, 2018. ISBN 978-80-8168-783-9.
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place where the majority of its business activities are carried out, which may not coincide with the
company's registered office.?

In the Wikingerhof (C-59/19) judgment, the Court of Justice of the European Union adopted a so-
called minimalist approach in interpreting the boundary between contractual and non-contractual
obligations. This approach is based on the premise that a claim may be classified as contractual only
where an examination of the contractual terms between the parties is indispensable in order to determine
whether the defendant’s conduct complied with or breached the contract. Conversely, if the lawfulness
or unlawfulness of the conduct in question can be assessed without examining the content of the contract
concluded between the parties, because the obligation allegedly breached exists independently of that
contract, the claim is of a non-contractual nature and falls under Article 7 (2) of the Brussels la
Regulation.?” We concur with the views expressed in legal scholarship, which — relying on the above-
mentioned judgment of the Court of Justice — reject the so-called maximalist approach, according to
which any conduct in some way connected to an existing contractual relationship should automatically
be classified as contractual. Such an interpretation would lead to an unwarranted expansion of
contractual jurisdiction at the expense of tortious jurisdiction, thereby undermining the principle of
proximity of jurisdiction and weakening the predictability of the determination of international
jurisdiction.?®

2.3. Can claims for unjust enrichment be subsumed under Article 7(2)?

In commercial law relationships, particularly in the case of performance without a proper legal basis
or in the case of invalid or canceled contracts, the issue of unjust enrichment arises relatively often, with
disputes arising from such situations being initiated mainly by entrepreneurs in the course of their cross-
border activities. In the development of the case law of the Court of Justice of the European Union, the
guestion of whether an action for the surrender of unjust enrichment constitutes a "matter of non-
contractual liability" under Article 5(3)?° of Regulation No 44/2001 (Brussels 1) has been repeatedly
addressed.

In the Siemens case, the Court of Justice of the European Union concluded that the action for the
restitution of unjust enrichment did not fall within the scope of the Brussels | Regulation. This
conclusion was based on the fact that the dispute over the restitution of unjust enrichment was between
the Hungarian Competition Authority (Gazdasagi Versenyhivatal) and the Austrian company Siemens
Aktiengesellschaft Osterreich. The dispute concerned a fine imposed on Siemens for violating
competition rules, and therefore the subject matter of the proceedings was not civil or commercial in
nature within the meaning of Article 1 of the Brussels | Regulation. For this reason, the Regulation did
not apply to the dispute in question, as it did not concern civil or commercial matters. However, in his
opinion, the Advocate General went beyond the question of whether the case was civil or administrative
and provided a broader interpretation of the possibility of subsuming actions for the recovery of unjust
enrichment under Article 5 of the Brussels | Regulation. The Advocate General concluded that an action
for the restitution of unjust enrichment cannot be considered a "matter relating to non-contractual
liability" under Article 5(3) of the Brussels | Regulation. This type of claim differs in nature from a

%6 VANLEENHOVE, Cedric. The European Court of Justice in Bolagsupplysningen: The Brussels I Recast Regulation’s
jurisdictional rules for online infringement of personality rights further clarified. Computer Law & Security Review, vol.
34, no. 3, 2018, pp. 640-646. ISSN 0267-3649. https://doi.org/10.1016/j.clsr.2017.11.010 (646)

27 Court of Justice of the European Union. Judgment of 24 November 2020, Wikingerhof GmbH & Co. KG v. Booking.com
BV, Case C-59/19, ECLI:EU:C:2020:950. Point 33.

8 PROVAZNIK, Patrik. The Boundary between the Qualification of Contractual and Tort Claims for the Purposes of the
Alternative Jurisdictional Rules of the Brussels System. Advokatni denik [online]. Brno: Czech Bar Association, 28 March
2021. ISSN 2788-8383. Available at: https://advokatnidenik.cz/2021/03/28/hranice-mezi-kvalifikaci-zalob-ze-smlouvy-a-
z-deliktu-pro-ucely-alternativnich-jurisdikcnich-pravidel-bruselskeho-systemu/ [accessed 14 October 2025].

23 Currently Article 7(2) of the Brussels la Regulation — author's note.
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classic action for damages. The key arguments of the Advocate General's opinion can be summarized
as follows:

I.  Absence of cumulative fulfillment of the double condition of tort: Special jurisdiction under
Acrticle 5(3) requires (a) the absence of a contract and (b) the objective of the action to attribute
liability to the defendant for the damage caused. In this case, although there is no contractual
relationship, the plaintiff is not claiming damages or seeking to establish the defendant's liability
for the damage.

Il. Restitutionary vs. tortious nature of the claim: An action for the surrender of unjust enrichment
is aimed at depriving the defendant of the benefit obtained without legal grounds, not at
compensating the plaintiff for damage. It is not a matter of compensation for damage caused by
unlawful conduct, but of the return of an unjustly acquired advantage. Therefore, there is no
typical "damaging event™" and no demonstrable damage on the part of the plaintiff.

I11. Absence of unlawful conduct or fault: In tort (non-contractual liability), certain unlawful
conduct, fault, or other grounds for liability are generally presumed. However, in claims for
unjust enrichment, the mere fact that the defendant has acquired a financial advantage without
a legal reason that would legitimize such enrichment is sufficient. Therefore, the obligation to
surrender the property does not require proof of unlawful conduct, fault, or any other tortious
element on the part of the enriched party.

IV. The case law of the Court of Justice of the European Union confirms that restitution claims,
such as actions for unjust enrichment, cannot automatically be subsumed under the special
jurisdiction in tort matters under Article 7(2) (formerly Article 5(3)) of the Brussels la
Regulation.*®

V. Preservation of the system of jurisdiction: Not every non-contractual claim must fall under
contractual or tortious jurisdiction. If the action is neither contractual nor tortious (which is
precisely the case with unjust enrichment), the general rule under Article 2 of the® Regulation
applies — the court of the defendant's domicile (residence). This interpretation respects the
systematics and predictability of the Brussels | Regulation in the sense that special jurisdictions
(such as Article 5(3)) are exceptions and must be interpreted narrowly. Extending the scope of
Article 5(3) to claims for unjust enrichment would unjustifiably upset the balance of this
system.?

The Profit Investment case concerned performance under a contract that had been declared invalid

by the court. The Court of Justice of the European Union ruled that an action seeking a declaration of
invalidity of a contract and the return of sums paid without legal basis under that contract falls within
the scope of Article 5(1) of the Brussels | Regulation®* . The Court of Justice of the European Union
based its reasoning on the premise that a claim for the return of unjust enrichment can only arise if there
was a contractual obligation between the parties that was freely accepted and subsequently not fulfilled.
It was precisely this causal link between the claim asserted and the original contractual relationship that
was the decisive criterion for classifying the action for restitution of unjust enrichment within the scope
of contractual jurisdiction under Article 7(1) of the Brussels la Regulation.® At the same time, however,
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In the Reichert judgment, the Court of Justice held that an actio Pauliana action does not seek to obtain compensation for
damage but aims to restore the creditor's financial position and is therefore not subject to tort jurisdiction. Similarly, in the
Kalfelis case, the Court of Justice made a clear distinction between claims based on tortious liability and those based on
other legal grounds, thereby emphasizing the need to distinguish between different types of claims within the framework
of special jurisdiction.

Currently, Article 4 of the Brussels la Regulation — author's note.

Court of Justice of the EU. Neroli-Csach (Advocate General Wahl), C-102/15. Opinion of the Advocate General delivered
on April 7,2016. ECLI:EU:C:2016:225.

Now Article 7(1) of the Brussels la Regulation.

Court of Justice of the EU. Profit Investment SIM SpA v Stefano Ossi and others. Judgment of 20 April 2016. Case C-
366/13. ECLI:EU:C: 2016:282.
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the Court of Justice of the European Union expressly indicated that this interpretation cannot be
generalized to all forms of unjust enrichment. The scope of the decision is limited only to situations
where the claim arises from the disappearance of the legal basis for performance, i.e., from a contractual
relationship that originally existed but subsequently became invalid or was terminated. Other cases of
unjust enrichment that are not based on a contractual relationship between the parties do not fall under
this interpretation and require separate assessment in terms of non-contractual jurisdiction.®

The legal regime governing claims for unjust enrichment was substantially clarified in the judgment
of the Court of Justice of the European Union in the Hrvatske Sume case. The Court of Justice of the
EU stated that an action for the restitution of unjust enrichment does not, as a rule, fall within the concept
of "matters relating to tort, delict or quasi-delict” under Article 7(2) of the Brussels | bis Regulation,
unless it is based on the defendant's unlawful conduct. Such a claim arises independently of the fault or
unlawful conduct of the enriched person and does not involve a damaging event as a prerequisite for
liability for damage. At the same time, the Court of Justice of the European Union stated that a claim
for the surrender of unjust enrichment cannot be considered a contractual matter under Article 7(1) if
there is no sufficiently close connection between the parties arising from a freely assumed obligation.
As a result, such claims may be excluded from the scope of the special jurisdiction under Article 7, in
which case the only option is to apply the general rule of jurisdiction based on the defendant's place of
residence.®® This conclusion reflects a systematic approach to the interpretation of the Brussels | bis
Regulation, according to which special jurisdiction constitutes an exception to the principle of actor
sequitur forum rei and can only be applied if there is a sufficiently close and objectively justified
connection between the legal relationship in dispute and the chosen court.

2.4. Application practice of national courts

The practical consequences of the interpretation of Article 7 of the Brussels I bis Regulation were
also reflected in the decision-making practice of national courts, which, when assessing international
jurisdiction in disputes concerning the surrender of unjust enrichment, reflected the case law of the Court
of Justice of the European Union. In its resolution of 19 September 2023%" , the Supreme Court of the
Czech Republic followed up on the judgment of the Court of Justice of the European Union in the case
of Hrvatske Sume (C-242/20) and elaborated on its conclusions for national practice. It stated that in
order to determine whether an action for the restitution of unjust enrichment falls within the scope of
tortious matters under Article 7(2) of the Brussels | bis Regulation, it is decisive whether (i) it is not
related to a contract and (ii) it seeks to determine the defendant’s liability for unlawful conduct. If the
obligation to surrender unjust enrichment does not arise from a voluntarily assumed obligation or from
damage caused by unlawful conduct, it is neither a "contractual” nor a "tortious" matter. The Court thus
followed the Court of Justice's approach, according to which three categories must be distinguished:

A. Unjust enrichment related to a contract - jurisdiction under Article 7(1)

B. Unjust enrichment arising from a tort or quasi-tort - jurisdiction under Article 7(2),

C. Unijust enrichment not related to a contract or tort - the general rule of jurisdiction under Article
4(1) applies.

With this decision, the Supreme Court of the Czech Republic confirmed that the Hrvatske Sume case
law also applies to the interpretation of the Brussels | bis Regulation and represents a significant
clarification of jurisdiction in actions for the recovery of unjust enrichment.

% Ibid.

3 Court of Justice of the EU. Judgment of 9 December 2021, Hrvatske Sume d.o.o. v BP Europa SE, Case C-242/20,
ECLI:EU:C:2021:963.

87 Supreme Court of the Czech Republic. Resolution of 19 September 2023, ref. no. 27 Cdo 2327/2022.
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The case law of Slovak courts shows a consistent interpretation of Article 7(2) According to this
interpretation, in cases of non-contractual liability, a person domiciled (or headquartered) in another
Member State may also be sued before the court of the place where the event giving rise to such a claim
occurred or could occur. An example of this is the judgment of the District Court Bratislava Ill of
November 6, 2018% , which dealt with the question of the jurisdiction of a Slovak court in a case
concerning the return of unjust enrichment paid on the basis of a decision that was subsequently revoked.
The court of first instance concluded that the courts of the Slovak Republic had jurisdiction under Article
7(2) of the Brussels I bis Regulation in conjunction with Sections 3 and 12 of the Civil Procedure Code,
since the decisive fact — the revocation of a final decision on the costs of the proceedings — occurred in
the territory of the Slovak Republic. It considered the seat of the Supreme Court of the Slovak Republic,
which issued the resolution in question, to be the place where the event giving rise to the plaintiff's claim
occurred.

As an appeal was lodged against the judgment of the court of first instance, the case was subsequently
dealt with by the Regional Court in Bratislava as the court of appeal. The court of appeal fully agreed
with the legal opinion of the court of first instance. In the grounds for its decision® , it expressly stated
that the Slovak courts had jurisdiction to hear and decide the case on the basis of Articles 7(1) and (2)
and Article 63(1) and (2) of the Brussels | bis Regulation in conjunction with Article 16 of the Preamble
to that Regulation, Section 4 of Act No. 371/2004 Coll. on the Seats and Districts of Courts of the Slovak
Republic, and Sections 3 and 12 of the Code of Civil Procedure. The Court of Appeal emphasized that
this is not a case of exclusive jurisdiction of a foreign court, and therefore the District Court Bratislava
111 is entitled to act and decide also in relation to the defendant based in the Republic of Cyprus, which
is a Member State of the European Union. The Court of Appeal also noted that the appellant (defendant)
had formulated his objection to lack of jurisdiction only in general terms, without specifying specific
factual and legal reasons, and that the jurisdiction of the courts of the Slovak Republic also stems from
the close connection between the place where the decisive fact arose (the annulment of the decision by
the Supreme Court of the Slovak Republic) and the action for the surrender of unjust enrichment. In
accordance with Article 16 of the preamble to the Brussels | bis Regulation, the principle of effective
administration of justice was thus applied through an alternative criterion of jurisdiction based on the
local connection of the dispute.*°

We therefore consider that the national application practice in interpreting Article 7(2) 2 of the
Brussels | bis Regulation consistently follows the ratio legis of that provision, which is to ensure real
procedural access to the courts for the injured party and to strengthen the territorial connection between
the court and the subject matter of the dispute within the single EU area of justice.

CONCLUSION

In conclusion, it can be stated that Article 7 of the Brussels la Regulation is a key but interpretatively
problematic element of the EU system for determining jurisdiction in cases with a foreign element.** In
commercial disputes, it is of fundamental importance in determining jurisdiction in cases of unjust
enrichment, which occur to a large extent between entrepreneurs. The case law of the Court of Justice
of the European Union confirms that these claims are hybrid in nature and may fall under Article 7(1),
Avrticle 7(2) or the general rule on jurisdiction under Article 4. In practice, this leads to inconsistency
and reduced predictability, which is contrary to the objective of legal certainty in cross-border

% District Court Bratislava Ill. Judgment of November 6, 2018, ref. no. 19C 62/2017-230.

3% Regional Court in Bratislava, resolution of December 30, 2022, ref. no. 15C0/85/2021.

40 Ibid.

4 Erb, Mirjam — Kaztaridou, Alexia. EU Commission’s report released: signalling a shift towards Brussels I tris? Linklaters,
June 11, 2025. (cited October 12, 2025). Available at: https://www.linklaters.com/en-us/knowledge/publications/alerts-
newsletters-and-guides/2025/june/06/eu-commissions-report-released-signalling-a-shift-towards-brussels-i-tris#:~:text=
Als0%20more%20generally%2C%20the%20Commission,action s%20in%20several%20Member%?20States
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commercial relations. For business practice, it is therefore essential that the contractual documentation
contains precise and unambiguous provisions on the choice of court, including an explicit determination
of jurisdiction also for any restitution claims arising from the invalidity, annulment or ineffectiveness
of a particular contract.

Following the European Commission's Report on the application of Regulation (EU) No
1215/2012*, it can be concluded that the Commission has identified the need to revise and
systematically simplify Article 7(1) and (2) in order to ensure its functional adaptability to the current
conditions of the internal market. The Commission emphasizes that the development of digital business
models and online transactions is disrupting the traditional links between the legal relationship and the
place of its performance, which complicates the determination of the competent court and creates room
for interpretative ambiguities.*®* According to the Commission, in practice, there is an increasing number
of disputes relating to digital content and cross-border services, where difficulties arise in determining
jurisdiction and the enforceability of decisions, leading to parallel proceedings before the courts of
several Member States.

In light of these findings, it can be concluded that, de lege ferenda, it would be appropriate to
supplement the Regulation with a specific provision on actions for unjust enrichment, thereby bringing
it into line with the Rome Il Regulation and taking into account the digital aspects of cross-border
commercial relations.** This would strengthen the coherence between jurisdiction and applicable law
and reduce the risk of conflicts in the interpretation of special jurisdiction. The proposed changes would
contribute to greater predictability and legal certainty for parties (not only) to commercial disputes
within the EU internal market.
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DLT regulation as a new tool to facilitate alternative financing®

Regulacia DLT ako novy nastroj na ulah¢enie alternativneho financovania

Abstract

The aim of this paper is to analyze the current pilot stage of the regulation of distributed ledger
technologies (DLT) in the European Union. The paper summarizes the findings published in the ESMA
Report on the functioning and review of the DLT Pilot Regime — pursuant to Article 14 of Regulation
(EU) 2022/858 — which identified the benefits, limitations, and challenges of using DLT technology. The
paper focuses on the potential use of DLT technologies as a means of facilitating alternative financing
for small and medium-sized enterprises, by means of token emittance. The current DLT Pilot Regime
allows for time-limited regulatory exemptions for DLT infrastructures in order to support innovative
models of trading and settlement of tokenized financial instruments. Although the number of participants
in the regime remains limited, the pilot framework encourages experimentation and lays the groundwork
for expanding alternative financing opportunities, particularly for small and medium-sized enterprises.
In addition to technical challenges, the ESMA Report also identifies significant legal issues. Greater
experience with the use of DLT reveals the need for clearer rules governing smart contracts and
transaction settlement systems. This paper offers the basic theoretical foundations that could be used as
a basis when implementing DLT technologies.

Keywords: distributed ledger technology, DLT, tokenization.

Abstrakt

Cielom prispevku je analyzovat sucasny pilotny stav reguldcie technologii distribuovanych zdaznamov
(DLT) v Eurdpskej unii. Prispevok sumarizuje zistenia publikované v Sprave ESMA o fungovani a
preskiimant pilotného rezimu DLT — podla ¢lanku 14 nariadenia (EU) 2022/858, ktord identifikovala
prinosy, obmedzenia a vyzvy pre vyuzivanie DLT technologie. Prispevok sa zameriava na moznosti
vyuzitia DLT technologii ako spésobu ulahcenia alternativneho financovania malych a strednych
podnikov, pre obchodovanie s tokenmi. Sucasny DLT pilotny reZim umoznuje casovo obmedzené
regulacné vynimky pre DLT infrastruktury s cielom podporit inovativhe modely obchodovania a
vyrovnavania tokenizovanych financnych ndastrojov. Aj ked je teraz ucastnikov reZimu zatial mdlo,
pilotny reZim podporuje experimentovanie a vytvara zaklad pre dalSie rozsirovanie moznosti
alternativneho financovania najma pre malé a stredné podniky. Okrem technickych tskali sprdva ESMA
identifikuje aj zasadné pravne vyzvy. HlbSie skusenosti z vyuzivania DLT odhaluju potrebu jasnych
pravidiel pre smart kontrakty a systém vyrovnavania transkacii. Tento prispevok pontka zakladné
teoretické vychodiska, z ktorych by pri implementécii DLT technoldgii bolo mozné vychadzat.
KPucéové slovd: distribuované zaznamy, DLT, tokenizacia.
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INTRODUCTION

The topic of legal regulation of cryptocurrencies is one of the most discussed questions from the
perspective of alternative financing possibilities. Although not entirely precise, it can be said that if
Bitcoin is the best-known example of a cryptocurrency, then the most prominent European regulation
addressing cryptocurrencies is MiCA.* In the context of MiCA Regulation, which primarily focused on
regulating crypto-assets and trading with them, it also addresses the underlying technology that enables
their operation. This technology is legally known as Distributed Ledger Technology (hereinafter referred
to as the “DLT”). DLT represents a revolutionary approach to data management and exchange, with the
potential to transform various business sectors.

The MiCA Regulation (Markets in Crypto-Assets Regulation) emerged as a response to demand for
legal certainty in the area of crypto-assets. Its goal is to create uniform rules for the issuance, processing,
recording, and trading of digital assets across the EU, emphasizing investor protection, market stability,
and transparency. However, practical implementation of MiCA faces several ambiguities — especially
regarding definitional issues, investor protection in new crowdfunding models, and cross-border
supervision.®

The DLT Pilot Regime, implemented under Regulation EU 2022/858, is a special "sandbox™
environment where infrastructure based on DLT can be practically tested without needing to comply
fully with traditional legal norms (such as MiFID Il, CSDR). This experiment protects the market from
risks posed by new technologies and allows learning from real-world data to validate innovations before
wider market adoption.®

In the context of alternative financing for companies, DLT could offer innovations in transparency,
efficiency, and the security of financial transactions’. DLT has the potential to bring significant changes
to the way companies raise capital, in contrast to traditional methods such as bank loans. One of the
examples is the tokenization and sale of crypto-assets (e.g., through Initial Coin Offerings — 1CQOs),
which are conducted via DLT platforms, such as blockchain.® Tokenization may represent the next level
of innovation in equity-based crowdfunding.®

In our previous paper, we concluded that it is possible to issue digital assets (tokens or coins) that
fall outside the MiCA regulatory regime; however, they cannot be used as a means of raising capital
other than through the sale of already existing goods and services (if they fit regulatory exemptions).°
The DLT Regulation raises the following question of whether it is possible to legally transfer such tokens
(that fits MiCA regulatory exemptions) on a centrally operated DLT network?

4 For further regulation of crypto-assets in MiCA see HRABCAK, L., STRKOLEC, M. EU Regulation of the Crypto-Assets
Market. In: Biafostockie Studia Prawnicze, 2024, vol. 29, no. 1, p. 33.

5 MAUME, P., KESPER, F. Kesper. The EU DLT Pilot Regime for Digital Assets. forthcoming in European Company Law
(ECL). Available at SSRN: https://ssrn.com/abstract=4639017 or http://dx.doi.org/10.2139/ssrn.4639017. — overview of
legal benefits and limits of the pilot, emphasizing temporality and the need for long-lasting legislative solutions.

6 ZACCARONI, G. Decentralized Finance and EU Law: The Regulation on a Pilot Regime for Market Infrastructures Based
on Distributed Ledger Technology. In. European papers, 2022, vol. 7, no. 2. — This article describes the pilot regime as a
sandbox, stressing the need for partnerships between traditional financial institutions and DLT firms, as well as the
challenges of decentralized issuance of financial instruments.

” PRIEM, R. A European distributed ledger technology pilot regime for market infrastructures: finding a balance between
innovation, investor protection and financial stability. In: Journal of Financial Regulation and Compliance, 2022, vol. 30,
issue 3, p. 385.

8  For more on ICO’s, see ROSTAS, D., SOKOL. M. Sale of Crypto-assets as an Alternative Form of Financing Business
Companies. In: PRIMORAC, Z., JEKNIC, R. (ed.) Law, legality, justice and jurisprudence - modern aspects and new
challenges: book of proceedings, 2025, p. 407 et. seq.

9 ROTH, J.,, SCHAR, F., SCHOPFER, A. The Tokenization of Assets: Using Blockchains for Equity Crowdfunding.
Available at: https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3443382 (cit. 26.09.2025).

10 For complex analyses see ROSTAS, D., SOKOL. M. Sale of Crypto-assets as an Alternative Form of Financing Business
Companies. In: PRIMORAC, Z., JEKNIC, R. (ed.) Law, legality, justice and jurisprudence - modern aspects and new
challenges: book of proceedings. ISBN 30446813, 2025.

207



There for the aim of this paper is to examine the legal and regulatory framework governing the
application of DLT within the European Union, with a particular emphasis on its role in facilitating
alternative forms of financing. The paper seeks to analyse the interaction between Regulation (EU)
2022/858 on the DLT Pilot Regime and the MiCA Regulation as complementary pillars of the emerging
European digital finance framework. By drawing on the ESMA Report on the Functioning and Review
of the DLT Pilot Regime (hereinafter referred to as the “ESMA report™), the study aims to identify the
key legal, technical, and institutional challenges that currently hinder broader market adoption of DLT-
based infrastructures and to lueluate their implications for the future harmonization of EU financial
services law. In addition, the paper considers the adaptation of the Slovak legal framework, particularly
the Securities Act, to ensure its compatibility with forthcoming EU developments and to explore the
potential of DLT as a tool for enhancing access to capital markets for small and medium-sized
enterprises. After analyzing the DLT regulation, we will answer the question of whether tokens that
meet the MiCA regulatory exemptions, can be legally transferred within a DLT network, without special
regulatory permission.

1. DLT-WHAT IS IT AND WHY IS IT IMPORTANT?

The basic definitional framework of terms related to DLT is provided by the Regulation (EU)
2022/858 of the European Parliament and of the Council of 30 May 2022 on a pilot regime for market
infrastructures based on distributed ledger technology, and amending Regulations (EU) No 600/2014
and (EU) No 909/2014 and Directive 2014/65/EU (hereinafter referred to as the “DLTR®), which states:

- distributed ledger technology or DLT means a technology that enables the operation and use of
distributed ledgers,**

- distributed ledger means an information repository that keeps records of transactions and that is
shared across, and synchronised between, a set of DLT network nodes using a consensus
mechanism,!?

- consensus mechanism means the rules and procedures by which an agreement is reached, among
DLT network nodes, that a transaction is validated,®

- DLT network node means a device or process that is part of a network and that holds a complete
or partial replica of records of all transactions on a distributed ledger.**

As is evident from the four-component definition above, the very nature of defining DLT technology
presents a legislative challenge. Based on the definitions above, it may be quite challenging to fully
understand how DLT functions. DLT is a term that refers to technologies that involve the sharing of
transaction records (for example, the sale of tokens®®) among DLT network nodes.*®

Simply put, it describes situations where transaction records are copied, synchronized, and updated
across a distributed network of computers, without any central management or centralized database.

When a transaction takes place, all nodes receive the information and verify the transaction through
a consensus mechanism. If the transaction is verified, it is recorded in the ledger, and copies of this

1 Article 2 num. 1 of DLTR.

12 Article 2 num. 2 of DLTR.

13 Article 2 num. 3 of DLTR.

14 Article 2 num. 4 of DLTR.

15 For more on tokenization, see ROSTAS, D., SOKOL. M. Sale of Crypto-assets as an Alternative Form of Financing
Business Companies. In: PRIMORAC, Z., JEKNIC, R. (ed.) Law, legality, justice and jurisprudence - modern aspects and
new challenges: book of proceedings, 2025, p. 407 et. seq.

16 ALT, R. GRASER, M. Distributed ledger technology. In: Electronic Markets, 2025, vol. 35, issue 1. p. 3.
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record are simultaneously updated across all nodes. This structure increases transparency, security, and
reliability.t” One of the most common examples of DLT is blockchain.®

DLTR enables the operation of market infrastructures that use DLT for trading and settling
transactions in crypto-assets considered financial instruments under MiFID 1. It facilitates the creation
of new market infrastructure types including: DLT multilateral trading facilities (DLT MTF), DLT
settlement systems (DLT SS), and DLT trading and settlement systems (DLT TSS).

DLT technology represents a fundamental change in financial processes and infrastructure, as it
enables secure, verifiable, immutable, and transparent data storage without centralized authority. The
particular advantages of DLT for alternative financing should be identified™ as:

- the possibility of decentralization and removal of traditional intermediaries,

- transparency for all network participants,

- enhanced security through encryption and consensus,

- more efficient trade settlement and legal rule automation via smart contracts,

- greater liquidity through tokenization and asset fractionation, allowing broader investor
participation,

- tokenization as a DLT application enables issuance of digital shares (security tokens) that can
represent ownership of traditional securities or other types of assets, including real estate,
company shares, bonds, or other investment forms,

- shorter settlement times and automation of legal obligations by smart contracts,

- reduced transaction costs and removal of some intermediaries,

- direct investor involvement and SME financing support via simplified onboarding, direct listings,
and lower administrative barriers.

2. REGULATORY FRAMEWORK FOR DLT

As stated before, the basic legal framework is established by the DLTR. The purpose of adopting
this legislation is to create a temporary framework for testing the use of DLT, while ensuring investor
protection, financial stability, and market integrity.2° The need to adopt this regulation arises directly
from the DLTR itself, which points out that the drafting of EU financial services legislation did not
consider DLT and crypto-assets.?* The DLTR therefore naturally concludes that existing EU legislation
does not reflect the needs and specific features of these new financial instruments.

In this context, it is also necessary to point out that MiCA Regulation focuses on crypto-assets and
their trading while the DLT framework targets service providers involved in transaction processing. The
current DLT pilot regime is not a permanent regulation, but rather a temporary sandbox for officially
licensed operators, allowing for the testing of the technology.

In contrast with MiCA, the DLTR is primarily focused on enhancing innovation for licensed entities,
including: Multilateral trading facilities (MTFs), Central securities depositories (CSDs), Investment
firms authorized under MiIFID 11, and other market operators who meet regulatory requirements and
receive permission under the pilot regime. As noted by Maume and Kesper, if the regulatory challenges

¥ NEVIL, S. What Is Distributed Ledger Technology (DLT) and How Does It Work? Available at:
https://www.investopedia.com/terms/d/distributed-ledger-technology-dlt.asp (cit. 26.09.2025).

18 PUTERA, M., Kryptoaktiva, ich zdatiovanie a exekicia. 1. vydanie., C. H. Beck, Bratislava 2024, p. 29.

19 ROTH, J., SCHAR, F., SCHOPFER, A. The Tokenization of Assets: Using Blockchains for Equity Crowdfunding.
Auvailable at: https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3443382 (cit. 26.09.2025). This article outlines practical
tokenization possibilities and advantages for crowdfunding and capital markets.

20 ESMA Report, p. 6.

2l DLTR recital 4.
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associated with DLT are addressed effectively, then DLT could become a key catalyst for trading and
tokenization of assets within the EU.?

In other words, while MiCA primarily affects issuers and traders of crypto-assets, the DLT regime
extends into the domains of payment services, settlement systems, and financial market operations.

In line with the above, the DLTR is based on the possibility of granting exemptions from the
application of existing EU legislation (e.g., MiFID Il and CSDR). At the same time, however, it sets out
that any exemptions must be accompanied by appropriate measures that sufficiently safeguard investor
protection and uphold market integrity.

For the purposes of this article, it is important to note that the DLTR established an obligation for
ESMA to prepare a report assessing the functioning of the pilot regime under the DLTR.? On 25 June
2025, ESMA published a report entitled ESMA Report.

2.1. ESMA report and its findings —a summary

The ESMA Report represents an assessment of the functioning of the DLT pilot regime during the
period from 23 March 2023 to 31 May 2025 and provides key recommendations for the future of the
tokenization of financial instruments in the EU. The Report first notes that, although the uptake of the
DLT regime remains low, the pilot regime has nonetheless encouraged experimentation with DLT-based
models.?

Firstly, it is important to note that according to the ESMA report, only three DLT infrastructures
have been authorised under the pilot regime, namely CSD Prague, 21X AG and 360X AG.? The ESMA
report also makes it clear that trading activity remains relatively insignificant.?® Nevertheless, we
consider the pilot regime to be very important, and the conclusions of the ESMA report to be beneficial,
especially in light of the potential future development of DLT.

The ESMA report also came to various and very important conclusions. One key issue highlighted
was the lack of connection with central securities depositories and the TARGET2 payment system,
which hinders the smooth transfer of assets.

Furthermore, Regulation (EU) No 909/2014 on improving securities settlement in the European
Union and on central securities depositories and amending Directives 98/26/EC and 2014/65/EU and
Regulation (EU) No 236/2012 encourages the settlement of transactions in central bank money. The
ESMA report states that neither of the DLT infrastructures has access to central bank money settlement,
which means that cash settlement cannot be provided through accounts opened with a central bank of
issue of the relevant currency.?’

Another aspect described in the ESMA report is Article 3 of the DLTR, which sets limits for financial
instruments that may be admitted to trading within the DLT framework. It is stated that, given the current
situation (a low number of DLT infrastructures and their early stage of operation), these thresholds have
mitigated potential risks; however, based on stakeholders' feedback, it is recommended to increase these
thresholds.?®

Naturally, a significant question remains regarding the future direction of DLT regulation and the
focus areas for its development. In this context, the ESMA report sets out certain short-term and long-
term recommendations. Below, we briefly describe some of those we consider the most significant.

2 MAUME, P., KESPER, F. Kesper. The EU DLT Pilot Regime for Digital Assets. forthcoming in European Company Law
(ECL). Available at SSRN: https://ssrn.com/abstract=4639017 or http://dx.doi.org/10.2139/ssrn.4639017 or MAUME, P.,
KESPER, F. Kesper. The EU DLT Pilot Regime for Digital Assets. Available at:
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4639017 or http://dx.doi.org/10.2139/ssrn.4639017

23 DLTR recital 53 and Article 14.

24 ESMA report p. 4.

%5 ESMA report p. 8.

2% ESMA report p. 11.

27 ESMA report p. 17 and 18.

28 ESMA report p. 29.
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First and foremost, ESMA proposes that the EU creates a permanent legal framework for DLT and
removes the maximum six-year license duration for DLT infrastructures. As previously mentioned,
ESMA further proposes creating greater flexibility for the thresholds of the pilot regime.?® Another
recommendation again concerns Article 3 of the DLTR, with ESMA proposing to expand the eligible
assets listed in this article, thereby broadening the range of financial instruments and increasing
flexibility.®

Overall, ESMA has adopted a supportive stance toward the use of DLT and has proposed measures
to create a more flexible legal framework.

2.2. Regulatory framework in Slovakia

The combination of DLT technology and tokenization of assets brings significant opportunities,
particularly in the context of equity crowdfunding®! for small and medium-sized enterprises (SMEs),
due to the cost of token creation.® If the tokens are linked with some assets like business shares, this
may pose a risk to non-professional investors or consumers. Protection of financial consumers is one of
the goals of MiICA and, more broadly, a fundamental principle of financial market regulation. As
Mizerski, Pinior and Rostas stated the act of tokenization is an “act” of dematerialisation” of share and
it is not prohibited, but when assessing the legality of that process, we need to assess the nature of tokens
in the context of MiFID I1.%

Contemporary Act No. 566/2001 Coll. on Securities and Investment Services and on the Amendment
and Supplementation of Certain Acts (the Securities Act), in Sec. 5 par. 2 states as follows: “For financial
instruments, financial instruments under paragraph 1 shall also be considered as such when these
instruments are issued through the technology of a distributed transaction database.” From the
perspective of potential tokenization, this legislative attempt could be seen as a regulatory barrier that
might hinder tokenization. However, in reality, such a provision is redundant because, in our opinion,
tokenization was already addressed by the amendment to the MIFID Directive. Regarding the
transposition of MIFID in Slovak legal order and constitutionally recognized principle of the
“euroconform interpretation of law™** tokenized shares should be legally assessed as a financial
instrument with or without the above-mentioned provision of the Slovak Securities Act. From this
perspective, simplifying the process of tokenization and alternative financing is beyond the competence
of Slovak legislators.

In general, tokens can operate on public or permissioned blockchains and may represent various
securities such as SME shares, stocks, or bonds. Securities essentially represent a complex of certain
rights and obligations. Assuming that it is possible to consider the separability of individual rights, it is
possible to consider that potential place for tokenization remains open for non-property rights (e.g.,
voting rights, information rights). Due to the independent nature of regulation between MiCA and DLT,
operating a trading platform for such tokens would require authorization for the operation of DLT
technology according to the DLT pilot regime.

2 ESMA report p. 30 and 31.

30 ESMA report p. 33.

81 To learn more about crowdfunding, see SOKOL, M. Digitalizdcia a umeld inteligencia v obchodnych spolocnostiach. 1.
vydanie. Bratislava: C. H. Beck, 2024, p. 34 et. seq.

3 We asked ChatGPT whether there are any free internet tools for creating tokens and what the estimated costs are. The
answer was that the cost of developing a token on low-cost networks typically does not exceed 50 to 500 EUR.

3 MIZERSKI, D., PINIOR, P. ROSTAS, D. The Admissibility of Blockchain-Based Solutions for Share Trading and
Maintaining Shareholders’ Register in the Context of the Dematerialisation of Shares. In: Biafostockie Studia Prawnicze,
2025, vol. 30, no. 3, p. 33.

3 BENKO, R. Pravo EU v konani o stlade pravnych predpisov pred Ustavnym sidom Slovenskej republiky — aktualne
problémy a vyzvy. In: MIHALIKOVA, V. (ed.): 15 rokov v Eurdpskej tinii: aktudlne otdzky a siucasné vyzvy. Zbornik
vedeckych prac z medzinarodnej vedeckej konferencie. UPJS, Kogice, 2019, p. 153 et. seq.
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Besides that, there are several other issues worth mentioning. Slovak law has not yet recognized a
blockchain-based public register of ownership as a fully valid shareholder or ownership registry. As a
result, while tokenized shares can be effectively used for internal record-keeping and management
within firms, they do not represent official proof of ownership in relation to the state, courts, or third
parties. Although the EU Pilot Regime enables Slovak entities to participate under certain authorization
conditions, broader adoption of such solutions remains limited by regulatory uncertainty and practical
barriers. Another complicating factor is the lack of clarity regarding how existing legislation—
particularly that governing payment services—overlaps with the emerging framework for digital assets
and tokenized financial instruments.

CONCLUSIONS AND DISCUSSION

The ESMA Report confirms that Distributed Ledger Technology (DLT) represents a disruptive
innovation with transformative potential for the financial sector, particularly in the field of alternative
financing. The establishment of the DLT Pilot Regime under Regulation (EU) 2022/858 and the MiCA
Regulation together form the foundation of an evolving European legal framework designed to balance
technological innovation with investor protection and market stability.

From a broader perspective, the MiCA Regulation focuses on crypto-asset issuance and market
transparency, while the DLT Pilot Regime provides a controlled experimental environment aimed at
understanding the implications of DLT applications on capital markets. This combination of norms is
an important step toward a harmonized pan-European approach to digital assets and distributed
infrastructure. However, as the ESMA Report (2025) indicates, the current uptake of DLT-based
infrastructure remains limited, and practical integration challenges persist.

The key insights arising from the ESMA Report can be summarized as follows:

The experiment successfully initiated cross-border cooperation and technological experimentation but
encountered operational barriers, such as the lack of access to central bank money settlements and the
absence of full integration with TARGET2 and traditional financial institution systems.

The regulatory thresholds and limitations on financial instruments imposed by Article 3 of the DLTR,
although designed for risk mitigation, may now restrain further experimentation and exploring the
potential of technology. ESMA’s recommendations, especially concerning the permanent establishment
of a DLT framework, removal of license duration limits, and broadening of eligible asset categories,
demonstrate a strong institutional commitment to advancing tokenized financial markets in the EU.

From a legal and policy perspective, these findings carry several implications. The European Union
now appears to be moving from experimentation toward the institutionalization of DLT as part of its
digital finance architecture. However, to achieve functional integration, technical interoperability, legal
certainty, and regulatory coordination among Member States remain necessary. The successful
transition beyond the pilot phase will require consistent adaptation of core EU financial services
legislation—particularly MiFID 1I, CSDR, and PSD2—to recognize and accommodate blockchain-
based registries and automated settlement mechanisms. Our hypothesis that DLT Regulation allows to
legally transfer such tokens (that fits MiCA regulatory exemptions) on a centrally operated DLT
network, has been confirmed, however such company must meets DLT Rrgulation criteria.

Regarding Slovakia, the current regulatory landscape already recognizes tokenized instruments under
the Securities Act. Regardless of barriers arising from the nature of their classification as financial
instruments, practical use remains limited also due to the absence of official blockchain-based registries
and a lack of administrative infrastructure for ownership recognition. Moreover, operation of DLT
infrastructure for MiCA exempted tokens should be probably considered as operation of DLT network
that needs approval of national regulator under DLT Regulation. That means, that DLT Regulation has
not significantly facilitated the alternative financing.

For Slovakia and other member states, adapting national laws to ensure compatibility with future EU
developments will be essential. Once the regulatory environment matures and technical barriers are
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overcome, DLT could become a cornerstone of modern capital markets—enabling decentralized,
transparent, and efficient systems of asset issuance and trading that are fully aligned with European
financial law principles.
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Legal aspects of the protection of consumers’ personal data in the provision of digital
content and digital services

Pravne aspekty ochrany osobnych udajov spotrebitel’ov pri poskytovani digitalneho
obsahu a digitalnych sluzieb

Abstract

The adoption of Directive (EU) 2019/770 of the European Parliament and of the Council of 20 May
2019 on certain aspects concerning contracts for the supply of digital content and digital services and
its subsequent transposition into the legal order of the Slovak Republic via Act No. 108/2024 Coll.
introduced a new contractual type, namely the contract with digital performance. This contractual type
allows the trader and the consumer to conclude a contractual relationship whose subject matter is
digital service or digital content, including the possibility of combining a digital performance with
another performance. The conclusion and performance of this contract are associated with the
processing of consumers' personal data on several levels. Firstly, a contract with digital performance
may provide for the provision of personal data to consumers as a condition for the proper performance
of the contract. Secondly, the consumer's personal data may constitute a form of consideration by which
the consumer fulfils his obligation to pay the trader remuneration for the subject matter of the contract.
Furthermore, personal data may be provided or made available to third parties. The aim of this paper
is therefore to analyse the impact of the introduction of this new contractual type on the processing of
consumers’ personal data and on their protection under applicable legislation.

Keywords: contracts with digital performance, consumer, consumer protection, personal data, GDPR.

Abstrakt

Prijatie smernice Eurdpskeho parlamentu a Rady (EU) 2019/770 z 20. mdja 2019 o urcitych aspektoch
zmllv o poskytovani digitalneho obsahu a digitalnych sluZieb a jej nasledna transpozicia do pravneho
poriadku Slovenskej republiky prostrednictvom zdakona ¢. 108/2024 Z. z. zaviedli novy zmluvny typ, a to
zmluvu s digitalnym plnenim. Tento zmluvny typ umozZiuje obchodnikovi a spotrebitelovi uzatvorit
zmluvny vztah, ktorého predmetom je digitilna sluzba alebo digitalny obsah, pricom umoZiuje aj
kombinéaciu digitalneho plnenia s inym plnenim. Uzavretie a plnenie tejto zmluvy je spojené so
spraciivanim osobnych udajov spotrebitelov na viacerych urovniach. Po prvé, zmluva s digitalnym
plnenim mozZe ustanovit poskytovanie osobnych udajov spotrebitelom ako podmienku riadneho plnenia
zmluvy. Po druhé, osobné udaje spotrebitela mozu predstavovat formu protiplnenia, ktorym spotrebitel
spini svoju povinnost poskytnut obchodnikovi odmenu za predmet zmluvy. Okrem toho mézu byt osobné
udaje poskytované alebo spristupniované tretim osobam. Cielom tohto prispevku je preto analyzovat
vplyv zavedenia tohto nového zmluvného typu na spracuvanie osobnych udajov spotrebitelov a na ich
oChranu podla platnej legislativy.

KPucové slova: zmluvy s digitalnym plnenim, spotrebitel, ochrana spotrebitela, osobné udaje, GDPR.

JEL Classification: D18, K12

1 The author works as a researcher at the Institute of State and Law of the Slovak Academy of Sciences, public research
institution. Her research focuses primarily on commercial contractual relationships and creditor protection, and secondarily
on consumer protection in consumer relations.
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INTRODUCTION

Currently, the dynamic development of digital technologies and the digital environment also affects
the regulation of relations between consumers and traders. Concluding consumer contracts with digital
performance and providing digital performance in the form of digital content or digital services to
consumers is becoming an integral part of everyday practice. For this reason, a new type of contract,
namely a contract with digital performance, has been incorporated into the legal system of the Slovak
Republic. Its inclusion is the result of the transposition of Directive (EU) 2019/770 of the European
Parliament and of the Council of May 20, 2019, on certain aspects concerning contracts for the supply
of digital content and digital services (hereinafter referred to as the "Directive™). The aim of the
Directive was, among other things, to create a single digital market and increase legal certainty in the
digital environment, while maintaining a high level of consumer protection in the digital market. Prior
to the adoption of the Directive, the legal system allowed contracts with digital performance, specifically
consumer contracts, to be concluded only as innominate contracts, i.e. contracts not explicitly named by
law. In such cases, in practice, traders could take different approaches to compliance with statutory and
contractual conditions, including consumer protection. In this context, the introduction of a special type
of contract, regulated in Sections 852a to 852n of Act No. 40/1964 Coll. Civil Code (hereinafter referred
to as the "Civil Code"), is therefore a significant milestone in strengthening the legal certainty of
consumers. Although the inclusion of the aforementioned contract with digital performance helps to
regulate a specific legal area of consumer relations comprehensively and systematically, it also brings
new challenges. One aspect of the inclusion of the new contract with digital performance is the pitfalls
associated with the issue of consumer personal data. Consumer personal data can play a significant role
in the conclusion of a consumer contract with digital performance, as it serves as consideration, i.e., the
consumer's payment for the subject matter of the contract. The consumer can thus fulfil their obligation
to the trader under the conditions set out by law and the contract by providing their personal data instead
of monetary compensation. In addition, personal data may also play an important role in the performance
of the contract as a necessary tool without which the trader cannot fulfil its obligation to deliver the
subject matter of the contract properly and on time, or it may be made available to third parties on the
basis of contractual clauses.

The aim of this paper is therefore to analyse the impact of the introduction of this type of contract on
the processing and protection of personal data in accordance with applicable legislation. It is based on
the hypothesis that the introduction of a new specific type of contract, namely a contract with digital
performance, as part of the harmonization of European Union law, has the potential to fundamentally
affect the processing of consumers' personal data. The new legislation represents a specific method of
obtaining and using consumer personal data, which in certain cases is directly linked to the performance
of the contract.

The methodological basis of the paper is an analysis of the impact of the introduction of the new type
of contract into the legal system through an analysis of relevant sources of law in the area of personal
data processing and protection. A systematic interpretation will help to understand the position of
contracts with digital performance in the Slovak consumer law system and, in particular, will enable an
analysis of the consumer's right to the protection of their personal data. The conclusions of the paper are
then formulated on the basis of a synthesis of knowledge gained from scientific research.

The issue of consumer law and consumer protection has long been the subject of extensive scientific
research, as evidenced by a number of scientific and professional publications. While personal data
protection issues are generally examined separately, the specific impact of the newly introduced contract
with digital performance on this area remains virtually unexamined. Mesarcik focuses specifically on
personal data protection issues and, together with Andrasko, focuses his publishing activities on the
challenges of digitization in various areas.
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1. LEGAL FRAMEWORK FOR THE PROVISION OF DIGITAL CONTENT AND DIGITAL
SERVICES

The provision of digital performance in consumer contracts is now an integral part of the consumer
sphere. In addition to traditional consumer contracts with classic subject matter, consumers are
increasingly turning to contracts whose subject matter is digital performance. This mainly involves the
provision of digital content or digital services, which may take the form of applications, software,
streaming services, cloud storage, or other digital products, including digital content that the trader
supplies to the consumer on a tangible medium, such as DVDs, CDs, USB sticks, or memory cards. This
dynamic development in the relationship between traders and consumers therefore calls for legal
regulation, particularly with regard to the position of consumers as the weaker party in the consumer
relationship. In this context, the European Union has been making efforts for several years to create a
comprehensive legal framework that would harmonize consumer laws? across Member States and thus
ensure uniform consumer protection in the digital environment.

1.1. Legal framework at European Union level

The Directive on contracts for the supply of digital content and digital services to consumers,
mentioned at the beginning, is a key legislative instrument that reflects efforts to harmonize consumer
contracts in the digital environment. At the same time, it introduces a new type of contract, namely a
contract with digital performance. This type of contract was subsequently transposed into the legal
system of the Slovak Republic by Act No. 108/2024 Coll. on consumer protection and on amendments
to certain acts, which also amended the Civil Code. The aforementioned act also transposed another
important directive into the legal system of the Slovak Republic. This is Directive (EU) 2019/771 of the
European Parliament and of the Council of May 20, 2019, on certain aspects concerning contracts for
the sale of goods (hereinafter referred to as the "Directive on the sale of goods"). The transposition of
this directive introduces into the legal system the regulation of aspects of consumer sales contracts and
regulates the obligations arising from the legislation for the seller and the consumer. The aim is to ensure
a uniform approach and harmonization of consumer rights and trader obligations in accordance with
European legislation. The Directive on the sale of goods thus applies to contracts for the sale of goods,
including goods containing digital elements. It also applies to any digital content or digital service that
is part of the goods sold or is linked to the goods in such a way that, without the digital performance, it
prevents the goods from performing their functions. In case of doubt between the seller and the consumer
regarding the digital performance supplied and its inclusion in the sales contract, the rules of this
Directive on the sale of goods shall apply.® In contrast, if the absence of digital performance to be
incorporated or linked to the goods does not prevent the goods from performing their basic functions,
such a contract is considered to be separate from the contract for the sale of goods. This applies in
particular where the seller acts as an intermediary in the latter's contract with the supplier or a third
party, and the contract could fall within the scope of the Directive.* This rule also applies to the
conclusion of a contract for the supply of digital content or a digital service that is not part of a contract
for the sale of goods with digital elements.> A practical example is downloading an app from an app
store to smart watches that function independently but allow consumers to connect to a third-party app.
This app allows users to download additional features beyond those offered by the watch itself, creating
a separate digital performance.

2 EUROPEAN COMMISSION. Communication from the Commission to the European Parliament, the Council and the
European Economic and Social Committee: A New Deal for Consumers [online]. 2018. Brussels: European Commission,
COM/2018/183 final, 2018. Available at: https://eur-lex.europa.eu/legal-content/SK/TXT/?uri=CELEX%3A52018DC01
83.

3 Recital 15 of the Directive on the Sale of Goods.

4 lbid., Recital 16.

5 |bid., Recital 16.
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From the point of view of the legal classification of contracts, the consequence of the consumer's
withdrawal of the application is that the contract for the supply of digital content (the application itself)
is considered separate and distinct and therefore not part of the contract for the sale of smart watches.
The Directive on the sale of goods will apply to the purchase contract for smart watches, while the
delivery of the application falls within the scope of the Directive. European legislation thus consistently
distinguishes between forms of digital performance, liability, consumer protection mechanisms, and
strictly separates the individual legal relationships that may arise between a trader and a consumer or
between a seller and a consumer.

In addition to the above-mentioned directives, Regulation (EU) 2016/679 of the European Parliament
and of the Council of 27 April 2016 on the protection of natural persons with regard to the processing
of personal data and on the free movement of such data and repealing Directive 95/46/EC (hereinafter
referred to as the "General Data Protection Regulation™) plays an important role in the provision of
digital performance in relation to personal data. Its purpose is to provide specific protection for personal
data and consumers. In addition to protecting the fundamental rights and freedoms of natural persons,
Acrticle 1 of this regulation also sets out the objective of establishing uniform rules for the processing of
personal data and rules on the free movement of data. This creates space for the free movement of data
throughout the European Union. In some of its provisions, the Directive refers not only to the application
of the Directive on the sale of goods, but also to the application of the General Data Protection
Regulation, leaving the legal regulation of the conditions for the processing of personal data exclusively
to that Regulation. Any processing of personal data related to contracts with digital performance,
regardless of whether their subject matter is the provision of digital content or digital services, provided
that it is lawful processing, only meets the condition of lawfulness if it complies with the General Data
Protection Regulation.® At the same time, the Directive does not apply to the issue of the validity of the
consent given by consumers, and therefore all legal issues arising in connection with this part of the
consumer contract are assessed in accordance with this regulation itself. In the event of a conflict
between the provisions of the Directive and Union law on the protection of personal data, Union law
shall prevail, " and the same applies to the primacy of the General Data Protection Regulation. The
Directive also does not in any way affect or limit the consumer's rights under this regulation, in particular
the right to erasure of personal data and the right to accuracy.

The current legal regulation of digital performance at the European Union level is the result of several
significant acts that fundamentally influence the functioning of consumer relations. In order to properly
understand the concept of consumer law, it is necessary to define the relevant legislation clearly and
comprehensively and to emphasize the importance of the General Data Protection Regulation.

1.2. Legal framework at the level of the Slovak Republic

The basic legal regulation at the level of digital performance provision, including consumer
protection, is lex generalis Civil Code. Section 852a of the Civil Code reads as follows: "The trader
supplies or undertakes to supply digital performance, and the consumer pays or undertakes to pay the
price, including the digitally expressed value, or provides or undertakes to provide the trader with their
personal data, even if the digital performance is developed according to the consumer's specifications,"
regulates specific aspects of the consumer relationship between the trader and the consumer, which is
based on the conclusion of a consumer contract with digital performance.® According to Sections 852a
to 852n of the Civil Code, the subject matter of a consumer contract is digital performance. Digital
performance is defined in Section 119a of the Civil Code. Digital performance can be defined in two
ways in a contract. On the one hand, the trader and the consumer may conclude a contract whose subject

6 1lbid., Recital 38.

7 Ibid., Recital 37.

8 In addition to the positive definition of a contract with digital performance, the Civil Code also defines it negatively. The
provisions of Section 852a (2) to (3) of the Civil Code define cases in which a contractual relationship will not be considered
a contract with digital performance.
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matter is digital content, ® or they may conclude a contract whose subject matter is a digital service. 1
Digital content is defined by the Civil Code as "data created and delivered in digital form" pursuant to
Section 119a (2). According to Section 119a (3) of the Civil Code, a digital service is "a service that
enables the consumer to create, process, or store data in digital form or to access such data, or that
enables the exchange or any interaction of data in digital form that is uploaded or created by users of
the service." The subject matter of a contract with digital performance need not be digital performance
alone. The consumer and the trader may enter into a contract with combined performance, i.e.,
performance in another form in addition to digital performance. If the trader and consumer conclude
such a form of combined contract, the subject matter of which is also performance other than digital,
only the part of the contract relating to digital performance is governed by the relevant provisions.** The
Civil Code thus makes a fundamental distinction between digital and non-digital types of performance
and thus protects consumers from being unable to use digital performance without the relevant non-
digital performance, if necessary for its proper use. If the consumer cannot properly use the digital
performance, the Civil Code allows for an exception and permits the consumer to withdraw from the
contract as a whole, including the part concerning non-digital performance.

Lex generalis is subsequently supplemented by lex specialis legislation in the area of consumer
protection. The basic consumer protection regulation is Act No. 108/2024 Coll. on Consumer Protection.
The legal framework for consumer protection is largely the result of the implementation of European
Union law. As is Act No. 18/2018 Coll. on the protection of personal data (hereinafter referred to as the
"Personal Data Protection Act"). The relationship between the Personal Data Protection Act and the
General Data Protection Regulation is enshrined in recital 10 of the Regulation, which allows Member
States to maintain or specify the application of the Regulation and its rules when processing personal
data. The General Data Protection Regulation is thus directly applicable in all Member States of the
European Union, including the Slovak Republic. The legislator has also defined Section 3 (2) of the
Consumer Protection Act as follows: this Act (with the exception of Section 2, Section 5, Parts Two and
Three of the Act) applies to the processing of personal data covered by a special regulation on the
protection of individuals with regard to the processing of personal data and on the free movement of
such data. The legislator drafted this provision to cover situations not covered by European Union law
and, at the same time, drafted the Consumer Protection Act so that its content literally corresponds to
the General Data Protection Regulation.'? There are currently three basic models for applying the
General Data Protection Regulation and the Personal Data Protection Act. The essence of the first model
is that if the processing of personal data within the scope of the activities of a data controller falls under
European Union law, the General Data Protection Regulation and Sections 78 of the Personal Data
Protection Act apply, including provisions relating to the activities of the Office for Personal Data
Protection of the Slovak Republic. ' The second model is based on the same principle, except that if the
activities of the data controller do not fall under European Union law, the Personal Data Protection Act
applies.** The last, third model, where personal data is processed by the competent authorities for the
purposes of criminal proceedings, applies the third part of the Personal Data Protection Act in
accordance with Section 3(3) of that Act, entitled "Special rules for the protection of personal data of
natural persons when processed by the competent authorities".*

The Personal Data Protection Act also sets out certain specifics, namely in the aforementioned
Section 78. In certain cases, the controller may, on the basis of the law, process data without the consent

9 Examples of digital content include the provision of software, applications, digital gaming content, digital files, and various
online databases and information portals.

10 Examples include the provision of digital storage, streaming services, digital tools.

11 Section 852a (5) of the Civil Code.

12 ANDRASKO, J., MESARCIK, M. Pravne aspekty otvorenych udajov. Bratislava: C. H. Beck, 2019, p. 87 — 88.

13 URAD NA OCHRANU OSOBNYCH UDAJOV. Kedy zékon a kedy nariadenie? In: MESARCIK, M. Ochrana osobnych
Gdajov. Bratislava: C. H. Beck, 2020, p. 34.

14 1bid.

15 Ibid.
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of the data subject. These are situations where the controller processes them for academic, artistic, or
literary purposes. According to Section 2 of the aforementioned Section, the controller may process
personal data, also without consent, if this is necessary for the purposes of informing the public through
mass media. However, the controller is obliged to meet the condition that processing must result from
the subject matter of its activity. The Act allows (Section 78, Section 3) the possibility of providing
personal data, such as name, surname, job title, personal number, place of work and other data about the
employee, provided that this is necessary for the performance of his/her work or functional duties.
However, only the employer may provide the data. In any case, the employer must ensure that the
dignity, respect and safety of the data subject are respected. The provision does not directly require
employees to give consent.

2. PROTECTION OF CONSUMER PERSONAL DATA IN THE DIGITAL ENVIRONMENT

Every natural person has the right to privacy.'® The essence of privacy is to protect the sphere of a
person's life that cannot be interfered with without their consent, and the right to privacy itself guarantees
that person the ability to decide independently on matters that are considered to be their private affairs.t’
The right to privacy also includes the right to personal data protection. Within the European Union, the
protection of fundamental rights and freedoms of natural persons, including the right to privacy in
relation to the processing of personal data, is reflected in legal regulations.’® The issue of personal data
protection can therefore be considered part of the issue of protecting the privacy of natural persons.
However, there is no consensus on the understanding and nature of the distinction between the right to
privacy and personal data issues, and opinions tend to differ.’® At the same time, data protection cannot
be considered an absolute right, but must always be assessed in relation to the function in society. And
it must be balanced with fundamental rights.?

Before defining the protection and methods of protection of consumer personal data, it is necessary
to define the data itself. The General Data Protection Regulation defines personal data in Article 4 (1)
as follows, personal data "means any information relating to an identified or identifiable natural
person”. The Regulation further specifies identifiers that further specify a given natural person as
follows: "an identifiable natural person is a person who can be identified, directly or indirectly, in
particular by reference to an identifier such as a name, an identification number, location data, online
identifier, or reference to one or more factors specific to the physical, physiological, genetic, mental,
economic, cultural, or social identity of that natural person." This definition is supplemented by a
reasonable probability test,?* which essentially involves identifying a natural person by any means that
the controller or any other person is likely to use, regardless of whether they are used for direct or indirect
identification. 2?

The test includes the use of means to identify a natural person, considering all objective factors, such
as the costs and time required for identification, with regard to the technology available at the time of
processing and technological developments.

This is a relatively broad definition of data, consisting of four main characteristics:

"any information";
- 'relating to...";

16 Article 16 (1) of Act No. 460/1992 Coll. Constitution of the Slovak Republic.

17 Constitutional Court of the Slovak: PL. US 10/2024.

18 Article 1(1) Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the protection of
individuals with regard to the processing of personal data and on the free movement of such data.

19 For more details, see: LYNSKEY, O. The Foundations of EU Data Protection Law. Oxford: Oxford University Press, 2015,
p. 89 — 106.

2 KERBER, W. Digital markets, data, and privacy: competition law, consumer law and data protection. In Journal of
Intellectual Property Law & Practice, Volume 11, 2016, Number 11, p. 8.

21 BERTHOTY, J. a kol. Vieobecné nariadenie o ochrane osobnych tdajov. Praha: C. H. Beck. 2018, p. 127 — 128.

22 Recital 26 of the General Data Protection Regulation.
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- "identified" or "identifiable";
"natural person."?®

In order for data to be considered personal, the above characteristics must be met. Not all personal
data of a natural person falls under the General Data Protection Regulation, but there are certain
exceptions.? Personal data is thus characterized by a fundamental feature, namely a meaningful context
that gives individual data meaning and turns it into information.?® Three aspects are relevant for
assessing whether the information relates to a person: the purpose aspect, the result aspect, and the
impact aspect.? There is a terminological discrepancy between the terms "personal data™ and "personal
information”. According to the above definition, information is only a subset of a certain type of personal
data.?” In general, this does not only concern information from the private and family life of the person
concerned, but also any other aspects of the person's private life, such as employment relationships,
criminal liability, administrative liability, and the like.?® In general, however, not all information will be
considered personal data, but rather all personal data will be considered information.

Information containing personal data may be in humerical, verbal, or graphic form, and the medium
on which it is recorded is not decisive, with paper, electronic documents, binary code, and other media
all being possible.?® With the current development of digital technologies, it is necessary to perceive the
concept of "personal data" in a broader context. An IP address stored by a service provider in connection
with viewing a particular website can also be considered personal data.*® According to the decision, a
condition for a dynamic IP address and its understanding as personal data is that the service provider
had legal means which enabled it to identify the data subject with additional data that the internet service
provider has about that person, IP addresses than represent protected personal data because they allow
users to be precisely identified. In the event that the means for which the data controller or "another
person™ is likely to use them, everything indicates that for certain data to qualify as "personal data™ it
is not necessary that all information allowing the identification of the data subject must be in the hands
of a single person.®! Personal data in e-commerce can also include payment information such as card
numbers, bank details, or information about consumers' online orders, including other information about
their interactions with the trader.

The General Data Protection Regulation also distinguishes between so-called sensitive data. This
refers to personal data that is linked to a specific fact. According to Article 9 (1), sensitive data is data
revealing racial or ethnic origin, political opinions, religious or philosophical beliefs, or trade union
membership, and the processing of genetic data, biometric data for the purpose of unigquely identifying
a natural person, data concerning health or data concerning a natural person's sex life or sexual
orientation. It is therefore a subcategory of personal data. Any processing of such data by the data
collector is explicitly prohibited. Certain exceptions to processing are included in Article 9 (2). An
exception may be granted directly by the data subject in the form of consent to the processing of such
data and other exceptions.

The digital environment, which is characterized by specific aspects of the relationship between the
trader and the consumer, includes several models of business approaches to user data and their privacy.
These are the models:

- “Data as a payment model” - a business model based on the collection and monetization of
consumer data;

2 BERTHOTY, J. a kol. Vseobecné nariadenie o ochrane osobnych tdajov. Praha: C. H. Beck. 2018, p. 123.
2 Article 2 (2) of the General Data Protection Regulation.

% BERTHOTY, J. a kol. VSeobecné nariadenie o ochrane osobnych tdajov. Praha: C. H. Beck. 2018, p. 124.
2 |bid., p. 126.

27 |bid., p. 124 — 125.

2 hid., 125.

2 MESARCIK, M. Ochrana osobnych tidajov. Bratislava: C. H. Beck, 2020, p. 42.

30 Court of Justice of the European Union: case no. C-582/14 (Patrick Breyer v Bundesrepublik Deutschland).
3 bid.
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“Freemium Model” - a business model based on consumers paying for access to free features;
- “Pay for privacy” - a business model based on paying for the protection of consumer data;
“Privacy as a luxury” - a business model based on high fees for data protection, while these
are competitively priced;

and other models.*2

Just like models, there are different ways to collect data from consumers, and we distinguish between
three categories: volunteered, observed, and inferred data.®® The essence of volunteered data is their
disclosure based on the consumer's voluntary decision; in practice, these are often data that are fully
disclosed in response to a request for data transfer under Article 20 of the General Data Protection
Regulation.®* These include data such as name, date of birth, email address, published image, etc.
Observed data is collected by subjects through the use of a device, website or service, and the user may
not be aware of its collection.®® It is data obtained from purchases made, maps used, geographical
location. Inferred data represents the boundary between observed data and voluntary data and is derived
by refining and recombining these two categories. In practice, derived data is thus the basis of economic
competition between data-intensive companies, while voluntary data and observed data are inputs to
“raw data”. %

Businesses themselves can monitor consumer habits in the digital environment, not only on the part
of the consumer of the product, but also through cookies and other mechanical data collection and
tracking, even when the product processes information.*” In the digital environment, it is therefore
particularly important to set out the obligations of the trader towards the consumer, also with regard to
the protection of his personal data.

2.1. The trader's obligations regarding the protection of consumers' personal data

As a data controller, a trader has several essential obligations under the law relating to the protection
of the personal data of the data subject, i.e. the consumer. First and foremost, the data collector, i.e. the
trader, must process data lawfully and transparently. Secondly, the trader must comply with the basic
principles of processing. These principles are as follows:

- principle of lawfulness, fairness, and transparency (Article 5(1)(a));
- principle of purpose limitation (Article 5(1)(b));

- principle of data minimization (Article 5(1)(c));

- principle of data accuracy (Article 5(1)(d));

- principle of storage limitation (Article 5(1)(e));

- principle of integrity and confidentiality (Article 5(1)(f));

- principle of accountability (Article 5(2)).

The main purpose of these principles is to embed the idea and philosophy of compliance with them,
while also serving as rules of interpretation in the event of problems interpreting the General Data
Protection Regulation.

In connection with the principles, the controller's obligations subsequently serve, which have a legal
basis in the aforementioned principles and must be complied with.

%2 ELVY, A. S. Paying for Privacy and the Personal Data Economy. In Columbia Law Review, Volume 117, 2017, Number
6, p. 1384 — 1397.

3 KRAEMER, J. Personal Data Portability in the Platform Economy: Economic Implications and Policy Recommendations.
In Journal of Competition Law & Economics, Volume 17, 2021, Issue 2, p. 268.

3 bid.

% |bid., p. 270 — 271.

% Ibid.

87 ELVY, A. S. Paying for Privacy and the Personal Data Economy. In Columbia Law Review, Volume 117, 2017, Number
6, p. 1386.
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First and foremost, the trader must ensure that the required legal basis for processing personal data
is in place. The legal basis for processing personal data (six) is as follows:

1. the data subject has given consent to the processing of his or her personal data for one or more
specific purposes;

2. processing is necessary for the performance of a contract to which the data subject is party or in

order to take steps at the request of the data subject prior to entering into a contract;

processing is necessary for compliance with a legal obligation to which the controller is subject;

4. processing is necessary in order to protect the vital interests of the data subject or of another
natural person;

5. processing is necessary for the performance of a task carried out in the public interest or in the
exercise of official authority vested in the controller;

6. processing is necessary for the purposes of the legitimate interests pursued by the controller or by
a third party, except where such interests are overridden by the interests or fundamental rights
and freedoms of the data subject which require protection of personal data, in particular where
the data subject is a child.

w

The purpose of processing personal data must be clearly defined and explicitly stated in advance. This
purpose must be determined at the latest at the time when the data is collected.® The data subject must
be clearly aware of what processing of personal data they are consenting to, i.e. for what purpose and
by whom their data will be processed. In practice, they must express their consent, e.g. by ticking a
checkbox, because it is not acceptable to express consent passively, i.e. by not expressing disagreement,
or to express it tacitly by accepting the terms and conditions, which include such consent.*® The action
of the data subject must be expressed in a specific manner in order to be considered in accordance with
the provisions of the Regulation in question.

Under the General Data Protection Regulation, the trader, as the data controller, also has the
following obligations:

- inform the consumer about the processing of personal data (Articles 13 and 14);
- obtain the consumer's consent, if it is necessary;
- enable the consumer to exercise their rights (Articles 15 to 18, Articles 20 to 22).

In addition to the above obligations, the trader also has an obligation to ensure an adequate level of
data protection in accordance with Article 32 of the General Data Protection Regulation. In connection
with the processing, they must keep records of their processing.

In cases where personal data protection cannot be applied under the General Data Protection
Regulation, the relationship between the data controller and the data subject will be governed by the
Personal Data Protection Act. However, given the aforementioned similarity between the two sources
in the area of personal data, this article is based primarily on the directly applicable General Data
Protection Regulation in order to ensure greater clarity of legal regulation in this area.

2.2. Consumer rights regarding personal data protection

Under the General Data Protection Regulation and the national Personal Data Protection Act,
consumers have the following rights, which merchants must guarantee:
- right of access to personal data and information (Article 15 GDPR, § 21 PDA);
- right to rectification of inaccurate personal data (Article 16 GDPR, § 22 PDA);

3% DATA PROTECTION WORKING PARTY. Opinion 03/2013 on purpose limitation. [online]. 2013. Brussels: European
Commission. Available at: https://ec.europa.eu/justice/article-29/documentation/opinion-recommendation/files/2013/
wp203_en.pdf, p. 17.

3% NONNEMANN, F. Osobni tdaje jako platidlo? In Pravni rozhledy, 2020, no. 5, p. 174.
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- the right to erasure of personal data (“right to be forgotten”) (Article 17 GDPR, § 23 PDA);

- right to restriction of processing (Article 18 GDPR, § 24 PDA);

- right to data portability (Article 20 GDPR, § 26 PDA);

- right to object to the processing of personal data (Article 21 GDPR, 8§ 27 PDA);

- right not to be subject to a decision based solely on automated processing, including profiling
(Article 22 GDPR, § 28 PDA).

This is a wide range of rights that ensure that, in the event of the application of the General Data
Protection Regulation, the trader processes the consumer's data in accordance with the regulation and
does not violate the obligations laid down therein. Similarly, the regulation guarantees rights that
consumers can exercise in the event of a breach of the trader's obligations as data controller. This is
primarily the right to rectify, erase, or restrict the processing of personal data of the consumer as the
data subject.

3. SPECIFIC FEATURES OF PERSONAL DATA PROTECTION IN CONTRACTS WITH
DIGITAL PERFORMANCE

Consumer personal data plays an important role in contracts with digital performance. There are
several aspects in practice that relate to personal data in these contracts. For example:
- consumer personal data is processed on the basis of the General Data Protection Regulation;
- personal data is necessary to ensure that the trader fulfils their obligations;
- personal data is necessary to ensure that the consumer fulfils their obligations;
- personal data is a tool for selling to third parties.

In a contract with digital performance, special data relating to the consumer is handled in a specific
manner. Firstly, the new type of contract under Section 852a of the Civil Code grants the consumer's
personal data the status of an equivalent to monetary performance of the contract. The consumer thus
provides the trader with their own personal data as consideration. However, personal data cannot be
considered a commodity, especially given that its protection is a fundamental right of the consumer. 4
Personal data may be provided to the trader before the conclusion of the contract or later, if the trader
obtains the consumer's consent to use it.

Digital content or digital services are often supplied even when the consumer does not pay a monetary
price but provides personal data to the trader. Such business models are already used in various forms
in a significant part of the market. While it is fully recognized that the protection of personal data is a
fundamental right and that personal data cannot therefore be considered a commodity, this Directive
should ensure that consumers are entitled to contractual remedies in the context of such business models.
The transposed legislation should therefore apply to any contract with digital performance that a
consumer concludes in cases where the consumer opens a social media account and provides their name
and email address; or it should also apply to cases where the consumer gives consent to the trader to
further use material containing the consumer's personal data for marketing purposes.*! The performance
of activities falling within the scope of the Directive could also include the processing of personal data
and, in part, fall within the scope of the General Data Protection Regulation.*?

If personal data does not serve as consideration in a contract, i.e. the consumer does not provide it to
the trader in exchange for a price, this Directive will not apply to situations where the trader collects
personal data solely for the purpose of delivering digital content or merely complying with legal

40 Recital 24 of Directive (EU) 2019/770 of the European Parliament and of the Council of 20 May 2019 on certain aspects
concerning contracts for the supply of digital content and digital services.

4 bid.

42 For more information on the relationship between the General Data Protection Regulation and the above-mentioned
directive, see the chapter of the contribution: 1.1.Legal framework at European Union level, p. 2 — 4.
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requirements.  This includes, for example, situations where consumer registration is required under
specific regulations for security or identification purposes. The provisions of the Directive shall
therefore not apply to the collection of metadata by traders, except where the conditions for the
conclusion of a contract between the trader and the consumer under national law are met. ** Nor should
it apply to cases where the consumer, without concluding a contract with the trader, is exposed to
advertising messages solely for the purpose of gaining access to digital content or a digital service. * It
could be permissible for a service provider to agree in a contract with a user that it will provide the user
with a specific service and, in return, the user will provide the service provider with their personal data,
such as sociodemographic data, contact details, and identification data, and the provider obtains the data
for the purpose of improving the services provided, this procedure could be lawful even if the service
provider is not interested in other consideration and it is up to the user whether they pay or will provide
the "price" for the service.* If, in practical terms, digital performance is provided and personal data is
used by consumers for the purpose of improving digital performance, whether by removing errors or
technical deficiencies, it is precisely the legal regulation in the area of contracts with digital performance
that can clarify the uncertain boundaries of the law, as well as the status of certain providers of services
or goods.*’ If the above relationship were conditional on the conclusion of a contract under which the
consumer provides their data and information about their activities on the internet and information about
their activities on the internet so that the controller can develop or fully develop their application, this
would constitute clearly disproportionate and illegitimate processing.*® The Directive clearly sets out its
scope of application in recitals 24 to 25, recital 37, recital 69, and in Article 3.

In summary, the Directive always applies to cases where a trader supplies or undertakes to supply
digital content or a digital service to the consumer, and the consumer provides or undertakes to provide
personal data to the trader, except where the personal data provided by the consumer are exclusively
processed by the trader for the purpose of supplying the digital content or digital service in accordance
with this Directive or for allowing the trader to comply with legal requirements to which the trader is
subject, and the trader does not process those data for any other purpose.” The only exception is when
the trader is fulfilling their obligation to deliver digital content, and the consumer’s personal data is only
a necessary means of fulfilling that obligation, without which the trader would not be able to fulfil their
obligation. For example, a consumer has concluded a contract with a trader for digital performance, the
subject of which is the delivery of digital content, namely e-books. The consumer thus provides the
trader with personal data in the form of an email address, where the trader subsequently makes the digital
content available to the consumer at that address. In this case, the trader may only use the consumer's
personal data for the purpose of delivering the performance and is obliged to process, store, and handle
it in accordance with the General Data Protection Regulation. When a consumer provides personal data
to a trader, the trader should comply with its obligations under the Regulation, even if the consumer
pays the price and provides personal data. *® The trader is also obliged to comply with the Regulation in
the event of termination of the contract with the consumer.5°

The major problems with the transposed directive lie in the issues that it does not regulate but
(perhaps intentionally) leaves to the legal systems of the Member States, either explicitly or because
they do not fall within the scope of the directive. Such issues include, in particular, the question of
liability for damage, the right of Member States to limit liability, limitation periods and, where

43 Recital 25 of the Directive (EU) 2019/770 of the European Parliament and of the Council of 20 May 2019 on certain aspects
concerning contracts for the supply of digital content and digital services.

44 1bid., Recital 25.

45 |bid., Recital 25.

46 NONNEMANN, F. Osobni tdaje jako platidlo? In Pravni rozhledy, 2020, no. 5, p. 174.

47 1bid.

48 Ibid.

49 Recital 69 of the Directive (EU) 2019/770 of the European Parliament and of the Council of 20 May 2019 on certain aspects
concerning contracts for the supply of digital content and digital services.

%0 lbid., Article 16 (2).
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applicable, the right of consumers to terminate a long-term contract for digital performance.®! In the case
of personal data protection, however, it can be said that there is currently a sufficient level of protection
for the data subject, i.e. the consumer, as confirmed by the wide range of rights and obligations laid
down in the General Data Protection Regulation or, where applicable, in national consumer protection
legislation. This is also due to the similarity in content between the two sources in this area. It does not
answer questions that are not covered by the aforementioned sources, which may raise legal issues in
the future.

CONCLUSION

At the level of national law, the Personal Data Protection Act is supplemented by legal regulations
in the form of Regulation (EU) 2016/679 of the European Parliament and of the Council (EU) 2016/679
of the European Parliament and of the Council of 27 April 2016 on the protection of natural persons
with regard to the processing of personal data and on the free movement of such data, and repealing
Directive 95/46/EC, as well as Act No. 18/2018 Coll. on the protection of personal data. Together, they
create a stable basis for the protection of personal data and consumers as data subjects. In Slovak law, a
contract with digital performance represents a new concept of consumer relations between a trader and
a consumer, which will be subject to personal data protection issues under the above-mentioned sources
in this area. It is important to note that a contract with digital performance introduces a new concept of
consumer consideration in the form of personal data instead of financial consideration. Moreover, the
provision of personal data to cannot currently be considered a commodity by consumers. In addition,
personal data may be processed lawfully or serve as a necessary tool for the trader to fulfil their
obligation to deliver digital performance or they may be processed on the basis of legal requirements.
This article is based on the hypothesis that the introduction of a new specific type of contract, namely a
contract with digital performance, as part of the harmonization of European Union law, has the potential
to fundamentally affect the processing of consumers' personal data. The new legislation represents a
specific method of obtaining and using consumer personal data, which in certain cases is directly linked
to a contract with digital performance. This hypothesis is confirmed, but the establishment of a new
method of handling personal data will not affect consumers. The reason for this is the existence of
sufficient legal regulations at the level of personal data protection and a clear definition of the situations
to which Regulation (EU) 2019/770 of the European Parliament and of the Council of 20 May 2019, on
certain aspects concerning contracts for the supply of digital content and digital services, applies. The
provisions of both regulations clearly and comprehensively define their application. Traders should
comply with the obligations under the General Data Protection Regulation, even if consumers pay with
personal data. Finally, regarding the term "personal data", it is important to note the expansion of the
term's meaning due to the digitization of consumer relations. Currently, the IP address of the consumer
or data subject may also be considered personal data for the purposes of processing. Even today, the
formation of personal data in digital environments can clearly be observed.

REFERENCES

Act No. 40/1964 Coll. Civil Code.

Act No. 460/1992 Coll. Constitution of the Slovak Republic.
Act No. 18/2018 Coll. on the protection of personal data.
Act No. 108/2024 Coll. on consumer protection.

ronNPE

3

1 For more details, see: BEALE, H. Digital Content Directive And Rules For Contracts On Continuous Supply. [online].
2021. In: JIPITEC — Journal of Intellectual Property, Information Technology and E-Commerce Law. Volume 12, Issue 2.
Available at: https://www.jipitec.eu/jipitec/issue/view/jipitec-12-2-2021/50, p. 109.

225



10.

11.

12.

13.

14.

15.

16.
17.
18.
19.

20.
21.

ANDRASKO, J., MESARCIK, M. Pravne aspekty otvorenych tdajov. Bratislava: C. H. Beck,
2019. 176 p. ISBN 978-80-89603-79-4.

DATA PROTECTION WORKING PARTY. Opinion 03/2013 on purpose limitation. [online].
2013. Brussels: European Commission. 70 p. Available at: https://ec.europa.eu/justice/article-
29/documentation/opinion-recommendation/files/2013/wp203_en.pdf. [cit. 2025-09-15].

BEALE, H. Digital Content Directive and Rules For Contracts On Continuous Supply. [online].
2021. In JIPITEC — Journal of Intellectual Property, Information Technology and E-Commerce
Law, Volume 12, Issue 2, pp. 96 - 110. ISSN 2190-3387. Awvailable at:
https://www.jipitec.eu/jipitec/issue/view/jipitec-12-2-2021/50, [cit. 2025-09-15].

BERTHOTY, J. a kol. Vieobecné nariadenie o ochrane osobnych Gdajov. Praha: C. H. Beck. 2018.
720 p. ISBN 978-80-7400-714-9.

Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the
protection of individuals with regard to the processing of personal data and on the free movement
of such data.

Directive (EU) 2019/770 of the European Parliament and of the Council of May 20, 2019, on certain
aspects concerning contracts for the supply of digital content and digital services.

Directive (EU) 2019/771 of the European Parliament and of the Council of May 20, 2019, on certain
aspects concerning contracts for the sale of goods.

ELVY, A. S. Paying for Privacy and the Personal Data Economy. In Columbia Law Review. ISSN
00101958, Volume 117, 2017, Number 6, pp. 1369 -1459.

EUROPEAN COMMISSION. Communication from the Commission to the European Parliament,
the Council and the European Economic and Social Committee: A New Deal for Consumers
[online]. 2018. Brussels: European Commission, COM/2018/183 final, 2018. Awvailable at:
https://eur-lex.europa.eu/legal-content/SK/TXT/?uri=CELEX%3A52018DC0183, cit. 2025-09-
15].

Court of Justice of the European Union: case no. C-582/14 (Patrick Breyer v Bundesrepublik
Deutschland).

KRAEMER, J. Personal Data Portability in the Platform Economy: Economic Implications and
Policy Recommendations. In Journal of Competition Law & Economics. ISSN 1744-6422, VVolume
17, Issue 2, 2021, pp. 263-308. https://doi.org/10.1093/joclec/nhaa030.

LYNSKEY, O. The Foundations of EU Data Protection Law. Oxford: Oxford University Press,
2015. 307 p. ISBN 978-0-19-871823-9.

MESARCIK, M. Ochrana osobnych tdajov. Bratislava: C. H. Beck, 2020. 320 p. ISBN 978-80-
89603-92-3.

MANN, F. Osobni Gdaje jako platidlo? In Pravni rozhledy. ISSN 1210-6410, 2020, no. 5, p. 174.
Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the
protection of natural persons with regard to the processing of personal data and on the free
movement of such data and repealing Directive 95/46/EC.

Constitutional Court of the Slovak: PL. US 10/2024.

KERBER, W. Digital markets, data, and privacy: competition law, consumer law and data
protection. In Journal of Intellectual Property Law & Practice. ISSN 1747-1532, Volume 11, 2016,
Number 11, pp. 856-866. https://doi.org/10.1093/jiplp/jpw150.

CONTACT INFORMATION
regina.stastova@savba.sk

Institute of State and Law, Slovak Academy of Sciences
Klemensova 19

813 64 Bratislava

Slovak Republic

226



doc. JUDr. Jozef Vozar, CSc.! - JUDr. Lubomir Zlocha, PhD.?
Institute of State and Law of the Slovak Academy of Sciences

Directive (EU) 2024/825 as a tool to eliminate greenwashing??

Smernica (EU) 2024/825 ako nastroj na eliminaciu greenwashingu?

Abstract

The article deals with the issue of misleading environmental advertising. This marketing, which uses
claims such as ‘climate neutral' or ‘environmentally neutral’, can in some cases be misleading and lead
to the phenomenon of greenwashing. Greenwashing involves false or misleading claims about
environmental practices, which can mislead consumers, providing unfair competitive advantages. The
authors refer to the decision-making practice of the German courts in this area, including a landmark
decision of the Federal Court of Justice. The article also includes an analysis of Directive (EU)
2024/825 on environmental claims, which has extended consumer rights in this area.

Keywords: environmental advertising, greenwashing, consumer protection, Directive (EU) 2024/825.

Abstrakt

Cldnok sa zaoberd problematikou klamlivej environmentalnej reklamy. Tento typ marketingu, ktory
vyuziva tvrdenia ako ,,klimaticky neutralny* ¢i ,, environmentalne neutrdalny*, moze byt v niektorych
pripadoch zavddzajuci a viest' k fenoménu greenwashingu. Greenwashing zahna nepravdivé alebo
mdtuce tvrdenia o environmentalnych postupoch, ktoré mozu uviest spotrebitelov do omylu a poskytnut
neopravnené konkurencné vyhody. Autori poukazuju na rozhodovaciu prax nemeckych sudov v tejto
oblasti, vratane vyznamného rozhodnutia Spolkového siidneho dvora. Clanok zaroveit obsahuje analyzu
smernice (EU) 2024/825 o environmentdlnych tvrdeniach, ktord v tejto oblasti rozsirila prdva
spotrebitelov.

KUlucové slovd: environmentdlna reklama, greenwashing, ochrana spotrebitela, smernica (EU)
2024/825.

JEL Classification: K200

INTRODUCTION

Ecological advertising is particularly effective because it appeals to ethical values and the desire of
individuals to contribute to sustainable development. Practical examples demonstrate that many
advertisements employ incomplete or misleading information. Exploiting consumers’ emotional
vulnerabilities in decision-making is particularly reprehensible, as it not only affects the individuals
concerned but also undermines one of the few mechanisms through which market forces can promote
environmental standards.* Accordingly, it is unsurprising that such misleading advertising frequently
results in litigation, compelling market participants to reconsider their marketing strategies and enhance
the transparency of their environmental claims. On 28 February 2024, Directive (EU) 2024/825 of the
European Parliament and of the Council was adopted, amending Directives 2005/29/EC and

L doc. JUDr. Jozef Vozar, CSc., Director of the Institute of State and Law of the Slovak Academy of Sciences, v. v. i.

2 JUDr. Lubomir Zlocha, PhD., Researcher at the Institute of State and Law of the Slovak Academy of Sciences, v. V. i.

3 This paper was written within the framework of VEGA project no. 2/0049/2025 — Effectiveness of Legal Remedies for
Protection Against Unfair Competition and Procedural-Legal Aspects of Their Application.

4 MOLLER-KLAPPERICH, J. Reduktion, Kompensation, Information — Werbung und die Rolle der Konsumenten im
Klimaschutz. In Neue Justiz, 2024, ¢.10, s. 441.
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2011/83/EU. The Directive aims to strengthen consumer protection in the context of the green transition
by enhancing safeguards against unfair commercial practices and improving access to reliable
information. Among other measures, the Directive emphasizes precise and verifiable environmental
claims, increases traders’ accountability, and introduces mechanisms that allow consumers to more
effectively assess and evaluate the environmental credibility of products and services.

1. GREENWASHING: WHEN A LIE IS ,,GREEN”

Green marketing frequently employs terms such as ,,climate neutral” or ,,environmentally neutral”
in ways that are neither verifiable nor clearly explained.® Some market participants seek to cultivate a
green image through incomplete or misleading claims, even though their practices are no more
sustainable than those of their competitors. As the market trend demonstrates, ,,if consumers desire to
be green, traders are motivated to appear green.”® This negative aspect of otherwise legitimate
advertising emphasizing environmental benefits is commonly referred to as greenwashing.’

Most often, greenwashing is understood as activities designed to mislead consumers, hence its
definition as ,.,the act of misleading consumers regarding the environmental practices of an organization
(firm-level) or the environmental benefits of a product or service (product/service-level).“® Such
practices may involve vague formulations, misleading ecological certifications, half-truths, or even
outright false statements.®
The primary consequences of greenwashing include:

- Consumer deception. It generates informational opacity and confusion, impairing
consumers’ ability to make informed purchasing decisions. Consumers are thereby
transformed from market referees into deceived parties.

- Unfair competitive advantage. Market participants who strive for genuine sustainability and
often incur higher costs may be disadvantaged if competitors falsely promote their products as
environmentally friendly.

This paper contributes to the discussion on legal remedies against greenwashing and underscores the
importance of clear and effective regulatory measures that protect both consumers and fair competition.

2. GERMAN JURISPRUDENCE IN THE FIGHT AGAINST GREENWASHING

This analysis focuses on selected German court decisions illustrating how German courts address
greenwashing from the perspective of unfair competition and consumer protection. German case law
was selected deliberately: German law against unfair competition (UWG) has long influenced Slovak
legislation,'® and German jurisprudence continues to exert significant authority within the broader
Central European context. The high environmental awareness of German consumers, combined with

5 ERNST, S. Irrefiihrende Werbung mit ,,Klimaneutralitédt* In Monatsschrift fiir Deutsches Recht, ¢. 21, 2022, s. 1320-1324.

6 ZINKHAN, G., CARLSON, L. Green Advertising and the Reluctant Consumer. In: Journal of Advertising, 1995, 24(2),
1-6. Elektronicky dostupné [13.09.2025]: https://doi.org/10.1080/00913367.1995.10673471.

7 The term originated as a combination of the words “green” (a color symbolizing ecology) and “whitewashing” (attempting
to cover up or mitigate a negative image)

8 DE FREITAS NETTO, S. V., SOBRAL, M. F. F,, RIBEIRO, A. R. B., & SOARES, G. R. D. L. (2020). Concepts and
forms of greenwashing: A  systematic review. Environmental Sciences Europe, 32(1), 1-12.
https://doi.org/10.1186/512302-020-0300-3.

®  The “Six Sins of Greenwashing”. A Study of Environmental Claims in North American Consumer Markets. Elektronicky
dostupné [13.09.2025]: https://sustainability.usask.ca/documents/Six_Sins_of_Greenwashing_nov2007.pdf

10 The First Czechoslovak Act No. 111/1927 Coll., on Protection Against Unfair Competition, was inspired by the
contemporary German Act Against Unfair Competition No. 499/1909. In KARMAN, J. Zdkon proti nekalej sitazi.
Bratislava : ,,Academia®, 1928, s. 9 — 10.
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active consumer and trade associations that frequently initiate proceedings in greenwashing cases,
contributes substantially to the enforcement of relevant legal standards.

German courts have consistently scrutinized marketing claims for accuracy, transparency, and
potential to mislead consumers.!* In Slovak jurisprudence, no final court decision addressing
greenwashing has yet been registered, although initial legal commentary on the issue has begun to
appear.'?

2.1. Federal Court of Justice Decision in the ,,Umweltengel” Case

The Federal Court of Justice (BGH) decision of 20 October 1988 (Umweltengel) is widely regarded
as a landmark ruling in the regulation of environmental advertising. The case concerned whether the use
of products labeled umweltfreundlich (,environmentally friendly”) and bearing the Umweltengel
symbol,®® without specifying the criteria for conferring the label, constituted misleading conduct. The
BGH confirmed that environmental claims—analogous to health-related claims—are subject to
particularly strict legal scrutiny. It emphasized that terms such as ,,environmentally friendly” lack a
uniform, precise meaning for the average consumer. Given this ambiguity, advertisers are obliged to
provide a clear and visible explanation of what the claimed environmental attributes entail. The Court
also noted that the Umweltengel label may appear to be official or state-endorsed, thereby heightening
consumer expectations regarding accuracy and truthfulness.

The decision established the foundations of the German Strengeprinzip,** a principle of strict
interpretation in environmental marketing, which continues to inform the evaluation of green claims.®
Advertising featuring environmental labels must be unambiguous, factually accurate, and immediately
comprehensible.

Although the term greenwashing did not exist at the time and was not used in the 1988 ruling, the
legal principles articulated in Umweltengel constitute a foundational precedent for the contemporary
approach of German courts in assessing environmental claims in commercial communications.

2.2. Climate-Neutral Candles

In this case, the defendant marketed all of its candles as climate neutral, although CO2 compensation
was achieved solely through the purchase of CO. certificates. The plaintiff, a competitor in candle
production and distribution, contended that describing the candles as climate neutral was misleading,
because candles made from paraffin emit CO. when burned. The advertisement did not adequately
clarify that the neutrality was achieved exclusively through certificate purchases.

The Diisseldorf Regional Court determined that the claim ,,climate-neutral candles” constituted false
information regarding the essential characteristics of the goods, as such candles do not exist, and stated:®

1 HAJN, P. Jak jednat s konkurenci. Praha : Linde, 1995, s. 219-222.

2. KOPCOVA R. Environmentélne klamlivé vyhlasenia v kontexte prava proti nekalej siitazi. In. HUSAR, J., HUCKOVA,
R. (eds.): Pravo, obchod, ekonomika. Kogice: Univerzita P. J. Safarika v Kosiciach, 2024, s. 231-248. ZLOCHA, L.,
VOZAR, J. Novodoby fenomén greenwashingu a jeho protipravne aspekty (Uvod do problematiky). In. HUSAR, J.,
HUCKOVA, R. (eds.): Pravo, obchod, ekonomika. Kogice: Univerzita P. J. Safarika v Kogiciach, 2024, s. 456-470

The use of the symbol “Umweltengel” cannot be considered incidental. It evokes the name “Blauer Engel,” a German
environmental label awarded by the German Federal Ministry for the Environment to products and services that are more
environmentally friendly compared to conventional alternatives.

14 PEIFER, K. Zulassigkeit der Werbung mit Umweltschutzbegriffen — klimaneutral. In GRUR Gewerblicher Rechtsschutz
und Urheberrecht (GRUR), 2024, ¢. 14, s. 1128.

The Strengeprinzip (literally “principle of strictness”) refers to the legal standard applied in German case law when
assessing advertising related to sensitive areas—particularly health and environmental claims. It entails heightened
requirements regarding the truthfulness, completeness, clarity, and verifiability of statements in advertising content.

16 Decision of the Regional Court of Diisseldorf dated 19 July 2013, case no. 38 0123/12.
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1. ,, The advertising statement ‘The candles produced are climate neutral’ must be regarded as an
unfair commercial practice, as it contains false information regarding the essential
characteristics of the product.

2. Advertising claims concerning environmental aspects possess strong emotional appeal and are
subject to strict requirements, due to the generally low level of factual knowledge among the
public regarding scientific interconnections and interactions, given the complexity of
environmental issues. Such requirements can only be fulfilled if the product’s attributes and the
company’s philosophy are clearly separated.”™

2.3. Climate-Neutral Waste Bags

The Federal Office against Unfair Competition also filed another lawsuit against a competitor who
marketed its products as ,,climate-neutral” without providing sufficient information on how this
neutrality was achieved.'® The plaintiffs argued that the advertisement was misleading because it did not
clearly disclose the methods used to achieve climate neutrality, potentially creating a false impression
among consumers that the competitor as a whole was climate-neutral.

The court held the claim to be justified under § 8 UWG (injunction and cessation) and 8 5a(2) UWG
(misrepresentation by omission). For the average consumer, the advertisement was misleading, as it
suggested that the company’s entire product range was climate-neutral, even though some products
remained environmentally harmful. Consumers might not have understood that the term ,,climate
neutrality” applied only to specific products, which created a deceptive impression, the court noted. The
court further observed that climate neutrality can be achieved through various means, making it essential
for consumers to have easy access to information on how neutrality is attained to make an informed
purchasing decision. In this case, the advertisement again claimed that the products were climate-neutral
but did not provide sufficient information about how this neutrality was achieved, potentially misleading
consumers. The court assessed the advertisement from the perspective of the average consumer and
concluded that it was misleading because it could create the false impression that the company or all of
its products were climate-neutral. Consumers may not have been aware that the designation applied only
to selected products or that climate neutrality was achieved solely through offsetting mechanisms.

2.4. Advertising Using the ,,Climate-Neutral” Slogan Need Not Be Misleading

Thus far, we have examined German court decisions that rejected the use of the slogan ,,climate-
neutral” when employed in a manner likely to mislead consumers. However, the Higher Regional Court
in Dusseldorf clarified the conditions under which such labeling is lawful.

Labeling products as ,,climate-neutral” is not misleading per se, stated the Higher Regional Court in
Dusseldorf in two decisions dated 6 July 2023.1 Competitors, however, must comply with relevant
information obligations. In injunction proceedings concerning the labeling of products as ,,climate-
neutral,” the defendants were a manufacturer of fruit gummies and a manufacturer of jams.

The court explained how the average consumer understands the term. According to the court,
consumers interpret ,,climate-neutral” as a balanced CO: footprint of a specific product, recognizing that
neutrality can be achieved either by emission reductions or through offsetting measures (e.g., trading
carbon credits). The court noted that consumers understand that goods and services where emissions
cannot be fully eliminated, such as air travel, may be labeled climate-neutral through offsetting
payments. The court did not consider the term ,,climate-neutral” misleading when transparent and

17 Electronically available [30 September 2025]: https://research.wolterskluwer-online.de/document/9d953a68-8f40-3cf7-
afbf-c4efb7ab5b2a

18 Decision of the Regional Court of Kiel dated 2 July 2021, case no. 14 HKO 99/20.

19 Higher Regional Court Disseldorf, judgments dated 6 July 2023 — 1-20 U 72/22 and 1-20 U 152/22.
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verifiable information was provided regarding how the product’s carbon neutrality was achieved. This
means:
- The producer must clearly indicate whether neutrality is achieved through emission reductions
or solely through offsets.
- Specific offset measures must be disclosed, e.g., whether carbon credits were purchased and
to which projects the funds were allocated.
- Information must be easily accessible and understandable for consumers.

The court acknowledged practical limits on providing detailed information on product packaging or
advertising campaigns and accepted the use of modern technological tools, such as QR codes, directing
consumers to detailed information about the product’s carbon footprint and methodologies.

The significance of this decision lies in its recognition of the admissibility of appeals on matters of
fundamental legal importance, noting that questions regarding when advertising with the term ,,climate-
neutral” is permissible frequently arise in case law and had not yet been addressed by the highest court.

2.5. Federal Court of Justice Decision on ,,Climate-Neutral”

According to the judgment of the Federal Court of Justice (BGH), advertising with the general claim
,.climate neutral” is misleading and therefore inadmissible.? It is a landmark decision of the Court in
the field of greenwashing, which is legally binding on the lower courts. The Court made it clear that it
would adhere to the strict limits for environmental advertising already established in the judgment of
the Federal Court of Justice of 20 October 1988, Case No. | ZR 219/87.

In the present case, a German confectionery manufacturer advertised its jelly candies in the trade
journal Lebensmittel Zeitung® with the claim that since 2021 it has been producing all its products as
climate neutral. The same designation ,,climate neutral” also appeared on the packaging of the candies.
Consumers were able to access more detailed information about this claim via a QR code in the journal,
which led to the manufacturer’s website. However, a local consumer protection organization considered
the claim misleading and brought an action against the manufacturer.?

The BGH held that the lower courts had failed to adequately take into account the potential for
consumer deception in advertising with environmental claims, which requires a higher standard due to
the increased risk of misleading consumers. The Court decided that the strict requirements for
advertising with environmental references had not been fulfilled, and ordered the manufacturer to refrain
from such advertising. In its headnotes, the BGH stated:

a) When assessing whether advertising with terms and symbols relating to environmental protection
(in this case ,,climate neutral”) is misleading, strict requirements apply regarding the correctness,
unambiguity and clarity of advertising claims—similar to advertising with health-related claims.

b) Due to the increased need to clarify the meaning and content of environmental claims for the
targeted audience, strict requirements must be imposed on explanatory statements necessary to
prevent deception. These requirements are, in the case of advertising with a multi-meaning
environmental term, generally only satisfied if the specific decisive meaning is clearly and
unambiguously explained directly in the advertisement.

C) An explanation within the advertisement itself is indispensable when using the term ,,climate
neutral,” especially because the term covers both the reduction of CO: emissions and their
compensation. However, reduction and compensation of CO. emissions are not equivalent

20 Judgment of the Federal Court of Justice (BGH) dated 27 June 2024, file no. | ZR 98/23.

2L Lebensmittel Zeitung is a leading German weekly specializing in consumer goods trade, particularly food products. It is
intended for a professional audience, not ordinary consumers. www.lebensmittelzeitung.net

22 The Regional Court of Kleve, acting as the court of first instance, held that the advertising did not constitute a misleading
commercial practice The Higher Regional Court of Disseldorf, which decided on the appeal and is also discussed in this
contribution, upheld the lower court’s decision and considered the average consumer capable of understanding that “climate
neutrality” can be achieved not only through the reduction of CO: emissions but also via compensatory measures.
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measures to achieve climate neutrality. The principle of reduction taking precedence over
compensation applies.

According to the Court’s decision, the risk of deception is particularly high in the area of
environmental advertising. In order to avoid misleading consumers, the meaning must be explained
already within the advertisement itself. This should take the form of a concise explanation within the
advertising text, comparable to pharmaceutical advertising, which refers to the necessity of consulting
a doctor before use.?®

An explanation in the advertisement is particularly important with the term ,,climate neutral,” since
it includes:

- reduction of CO: emissions,
- compensation of CO2 emissions.

These measures are not equivalent, as emission reduction takes priority over compensation.
According to the Court’s judgment, mere CO- compensation is not sufficient to justify the use of the
term ,,climate neutral.” Reduction of CO2 emissions must also form part of the measure.

The Court also considered references to further information outside the environmental advertisement
inadequate. Ambiguous or unclear statements regarding environmental impact, without explanation
within the advertisement itself, were found to be misleading and inadmissible under § 5 UWG.?*

Overall, the decision establishes stricter rules for environmental advertising using the words ,,climate
neutral” and places emphasis on the responsibility of companies to communicate their environmental
actions clearly and truthfully. The Court stressed the importance of distinguishing between reduction
and compensation of CO: emissions. In legal practice, this means that companies may not designate
their products or services as ,,climate neutral” solely on the basis of compensation of emissions through
external projects (such as tree planting) if they do not also implement measures to reduce their own
emissions.

The decision of the Federal Court of Justice of 27 June 2024, Case No. | ZR 98/23, represents a
consistent confirmation of the principle of strict assessment of advertising relating to the environment.?
However, legal literature debates whether the strict standard established by the BGH reaches the level
of requirements laid down by the most recent European legislation in this area.?

As German case law shows, the courts have been able to deal with unlawful environmental
advertising on the basis of existing legislation, even though the latter did not expressly regulate the issue
of greenwashing. Judicial lawmaking is always linked to a normative legal act which the court, through
its decision, clarifies, supplements or corrects.?” Judicial jurisprudence represents a dynamic
supplementation and development of the legal order in cases where the legislator leaves room for
interpretation. Its value lies in the fact that it connects the normative framework with concrete social
reality and responds to needs that legislation cannot fully anticipate. However, it also has its limits: its
development depends on the initiative of the parties to the dispute, who must bring the matter before the
court. For this reason, the European legislator decided to regulate this issue by means of a directive.

2 The authors of the article proposed the following example of a “climate-neutral” statement: “In the production of this

product, we have reduced CO: emissions by 10% thanks to a new, more environmentally friendly production process. The
remaining 90% of emissions have been offset through investment in projects (specify exact name) supporting renewable
energy sources.

2 PURNHAGEN, K. Klimaneutral und Irrefiihrung — Was ein Blick ins EU-Recht bringen kann* In Europaische Zeitschrift
flr Wirtschaftsrecht, 2024, ¢. 16, s. 738-740

% MOLL, D. Verschirfte Anforderungen fiir Werbung mit mehrdeutigem Umweltbegriff , klimaneutral®. In. Neue Justiz
Wochenschrift (NJW) 2024, ¢. 42. s. 3042-3046.

% GSELL, B., MEYER S. How to Combat ‘Greenwashing. In Journal of European Consumer and Market Law (EuCML),
2025, ¢.1,s. 23.

27 BARANY, E.: Stidne rozhodnutie ako pramen prava a jeho vyklad. Pravny obzor, 2025, &. 1, s. 22.
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Jurisprudence has indeed provided important interpretative guidelines, but its scope was limited to
individual cases and individual Member States

3. EUROPEAN UNION LEGISLATION AGAINST GREENWASHING

German case law demonstrates frequent overstepping of permissible boundaries. A 2020 European
Commission study found that 53% of environmental claims were vague, misleading, or unsupported;
40% lacked substantiating evidence; and half of all green labels offered weak or no verification.?®
Therefore, stricter legal regulation at the EU level is necessary, particularly given the cross-border nature
of advertising within the internal market.

3.1. Guidance on the Implementation of Directive 2005/29/EC on Unfair Commercial Practices

High environmental protection standards and sustainable development are guaranteed under Article
37 of the EU Charter of Fundamental Rights. On 25 May 2016, the European Commission issued
guidance on implementing Directive 2005/29/EC, requiring that environmental claims be clear, truthful,
precise, non-misleading, and based on reliable, independent, verifiable, and widely recognized evidence,
taking into account updated scientific methods. The burden of proof lies with the trader, who must
demonstrate the accuracy of all factual claims. The guidance aims to reduce consumer deception and
promote transparency, sustainable consumption, and fair market competition.

3.2. Directive 2024/825 on Strengthening Consumer Rights in the Green Transition

On 28 February 2024, Directive (EU) 2024/825 of the European Parliament and of the Council was
adopted, amending Directives 2005/29/EC?° and 2011/83/EU*® with regard to strengthening consumer
rights in the context of the green transition through enhanced protection against unfair commercial
practices and improved consumer information. The objective of the Directive is to empower consumers
by providing better protection against unfair commercial practices.

The Directive introduces a comprehensive set of new rules concerning misleading practices,
specifying that misleading conduct may now relate to the ,,environmental or social impact,” ,,durability,”
and ,,repairability” of a product, which are added to the list of relevant product features in Article 6(1)(b)
of the Unfair Commercial Practices Directive.®* Directive 2024/825 further supplements the list of
misleading practices by including cases in which an environmental claim regarding future environmental
performance is made without clear, objective, and verifiable commitments and targets, and without an
independent monitoring system.®

Protection against misleading practices also extends to omissions: situations in which a trader
withholds material information, provides it in an unclear, incomprehensible, ambiguous, or premature
manner, or fails to specify the commercial intent of the practice where it is not apparent from the text.®

Directive 2024/825 expands the rules on misleading omissions in Article 7 of the Unfair Commercial
Practices Directive, specifically addressing product comparisons: ,,Where a trader provides a service
that compares products, and provides the consumer with information on the environmental or social

28 Electronically available [13 September 2025]: https://environment.ec.europa.eu/topics/circular-economy/green-claims_en

2 Directive (EU) 2024/825 of the European Parliament and of the Council of 28 February 2024 amending Directives
2005/29/EC and 2011/83/EU with regard to strengthening consumers’ position in the context of the green transition through
better protection against unfair practices and improved information provision.

30 Directive 2011/83/EU of the European Parliament and of the Council of 25 October 2011 on consumer rights, amending
and supplementing Council Directive 93/13/EEC and Directive 1999/44/EC of the European Parliament and of the Council,
and repealing Council Directive 85/577/EEC and Directive 97/7/EC of the European Parliament and of the Council.

81 Article 1(2)(a) of Directive 2024/825.

32 Article 1(2)(b) of Directive 2024/825.

33 Articles 7(1) and 7(2) of the Unfair Commercial Practices Directive.
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characteristics, or on the circularity aspects of the products, such as durability, repairability, or
recyclability, or on the suppliers of such products, information on the comparison method, the products
being compared, the suppliers of those products, and the measures adopted to ensure the information is
kept up to date shall be considered material information.”

Annex | of the Unfair Commercial Practices Directive — the so-called ,,blacklist” of commercial
practices that are always deemed unfair — is expanded to include additional prohibited practices, of
which the following are particularly relevant to environmental claims:

- Displaying a sustainability label that is not based on a certification system or not introduced
by public authorities;

- Making a general environmental claim where the trader is unable to demonstrate that the claim
reflects recognized outstanding environmental performance;

- Making an environmental claim relating to the entire product or the entire business of the
trader where it only concerns a specific aspect of the product or a specific activity of the trader;

- Making a claim, based on greenhouse gas emission compensation, that the product has a
neutral, reduced, or positive environmental impact in terms of greenhouse gas emissions.

The requirements of Directive 2024/825 can be summarized into three main areas:

a) Verifiable information
- All claims must be verifiable and supported by reliable sources, such as independent studies
and research. Where a reduction of emissions or other environmental impact is stated, such
data must be accurate and properly documented.
b) Relevance and specificity of information
- Green claims must relate to the most significant aspects of the product or service.
- Information that is immaterial, irrelevant, or outdated should not be used in a manner that
could mislead consumers.
c) Comprehensive and clearly formulated information
- Claims must include all material information that could affect the consumer’s interpretation
and must be presented in a clear and understandable manner.
- If the environmental benefit relates only to a specific aspect of the product, this fact must be
clearly explained.

The introduction of more detailed rules regarding environmental advertising is intended to enable
more effective enforcement against violators, as it will no longer be necessary to prove the misleading
nature of a claim under general provisions. Consumers will have greater assurance that corporate
environmental claims are genuinely accurate and substantiated. This ensures the uniform application of
rules throughout the EU, thereby preventing market fragmentation.®*

Directive 2024/825 on strengthening consumer rights in the context of the green transition does not
have direct effect. It is our view that national courts may, even prior to the expiration of the transposition
period, take Directive 2024/825 into account as an interpretative guide when applying domestic law.
Although the Directive does not have direct horizontal effect, its provisions may be used for a consistent
interpretation of the relevant domestic legal provisions. Member States are required to adopt and publish,
by 27 March 2026 (the transposition deadline), the measures necessary to achieve compliance with
Directive 2024/825 on strengthening consumer rights in the context of the green transition. Based on
this, a substantial amendment to the Slovak Consumer Protection Act can be expected in the near future.

34 In this context, it should not be overlooked that a significant portion of practices falling under the term greenwashing is
carried out via online platforms with substantial market power, which are subject to ex ante regulation under the Digital
Markets Act; see, for example: RUDOHRADSKA, S., HUCKOVA, R. Ku vztahu Aktu o digitalnych trhoch a sutazného
prava. In: Pravnik, 2023, ro¢. 162, ¢. 10, s. 944-958.
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It should be noted that the German Federal Ministry of Justice submitted on 9 December 2024 for
public consultation a draft of the third amendment to the Act against Unfair Competition (UWG), aiming
at the implementation of Directive 2024/825 on combating greenwashing.®The draft specifies Section
5(1) UWG (prohibition of misleading commercial practices) through new paragraphs 2 and 3, the
addition of Section 5b(3a) UWG, and the extension of the annex to Section 3(3) UWG. It introduces
specific requirements for environmental claims in corporate commercial communications. It provides
that such claims must either be clearly explained, based on objectively measurable environmental
performance, or supported by credible sustainability certificates. Claims regarding future environmental
objectives are subject to particularly strict rules, requiring that they be based on realistic plans with
binding and publicly available data. Certificates must be verified by an independent third party. The
explanatory memorandum emphasizes the need to provide consumers with reliable and comprehensible
information, enabling them to make informed decisions and support the market for sustainable products.

Experience from the German legal environment indicates that lawsuits under the German Act against
Unfair Competition (UWG) have limited effectiveness:

- They are contingent upon the initiative of competitors or consumer organizations. Lawsuits
depend on the willingness of competing entities or organizations representing consumers to
take action. Consumer organizations may, through litigation, obtain a prohibition on
advertising or other unfair practices; however, they cannot claim compensation for non-
material damages, which significantly limits the overall effectiveness of such lawsuits.

- They may last for extended periods and concern specific cases. Court proceedings often take
months or years, which substantially weakens their practical impact. The effect of a lawsuit
often pertains only to the specific case or party that filed it.

- They often lack a deterrent effect and have a limited scope of protection. Court costs and
litigation expenses are, in most cases, negligible compared to the turnover of large companies
involved in these disputes. Even if lawsuits are successful, the financial consequences for the
infringers are minimal. The effect of the lawsuit applies only to the specific case or party that
filed it, so liability and remedial action are not systematically extended to the entire market.

- Conditions for effectiveness of the model. This model is likely to be effective primarily in
environments where there is a long-standing respect for the law, high legal awareness, and
strong consumer organizations and competition protection agencies.

Under these circumstances, it appears that public-law instruments for sanctioning violations of rules
on environmental claims could be more effective, especially when deriving from consumer protection
legislation or advertising law. These instruments enable state authorities to systematically monitor
compliance, impose administrative sanctions, and thereby create a genuinely preventive effect.

It is expected that the implementation of Directive 2024/825 into national law will contribute to the
reduction of greenwashing, as it establishes clear and verifiable criteria for environmental claims,
increases the accountability of businesses, and improves consumer awareness. Nevertheless, complete
elimination of greenwashing cannot be assumed. Any regulation inevitably faces the adaptability and
ingenuity of the addressees of the legal norm, who may seek gaps in the legal framework or adjust their
claims to avoid sanctions. Therefore, the success of the regulation depends not only on the precision and
clarity of the legal provisions and effective monitoring and enforcement, but also on the responsible
attitude of businesses towards ethical and transparent communication with consumers.

3 Drittes Gesetz zur Anderung des Gesetzes gegen den unlauteren Wettbewerb. Elektronicky dostupné [30.09.2025]:
https://www.bmj.de/SharedDocs/Gesetzgebungsverfahren/DE/2024_AendG_UWG_EmpCo.html
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CONCLUSION

This paper addresses misleading ecological advertising, whereby products or businesses are
presented as environmentally sustainable without objective, verifiable support. This phenomenon poses
risks for consumers and fair competition, disadvantaging businesses that genuinely comply with legal
standards and offer sustainable products.

German jurisprudence demonstrates that existing laws allowed courts to address misleading
environmental advertising, though effectiveness was limited due to time, cost, and lack of broad
deterrence. Cross-border advertising further underscores the need for harmonized EU measures.

Directive 2024/825 is a key tool in combating greenwashing, requiring precise, verifiable
environmental claims, shifting the burden of proof to businesses, and enhancing transparency. These
measures are expected to promote environmental innovation, improve consumer awareness, and
strengthen fair competition in the EU market.
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Regulation of internet content in the context of generative artificial intelligence and the
impact of European legislation on national digital sovereignty

Regulécia internetového obsahu v kontexte generativnej umelej inteligencie a vplyv
europskej legislativy na narodnu digitalnu suverenitu

Abstract

This article analyzes the systemic deficiencies within the Slovak legal framework for internet content
regulation, defined as ,,regulatory lag” and an ,, implementation gap”. Serving as a key case study, the
deepfake incident during the 2023 parliamentary elections exposed the inability of the existing legal
framework to adequately respond to threats associated with generative artificial intelligence. The paper
examines the fundamental tension between the constitutional prohibition of censorship (Art. 26 of the
Slovak Constitution) and the need for an effective response to technologically sophisticated
disinformation. The article further explores the inadequacy of existing criminal offenses in prosecuting
the creation and dissemination of synthetic media, contrasting it with the practical dysfunction of the
website blocking mechanism under the Cyber Security Act, which is attributed to institutional and
capacity deficits. Subsequently, it addresses the role of European Union legislation, particularly the
Artificial Intelligence Act (Al Act) and the Digital Services Act (DSA), as primary instruments for filling
the domestic legislative vacuum. The article concludes that while the European legal framework
provides an essential structure, its real-world effectiveness is contingent upon overcoming national
institutional and capacity deficits, which poses a key challenge for the Slovak rule of law in the digital
age.

Keywords: hate speech, deepfake, disinformation, Al act, DSA, censorship.

Abstrakt

Clanok analyzuje systémové nedostatky slovenského pravneho ramca pre reguldciu internetového
obsahu, oznacované ako , regulacné omeskorenie” a , implementacnd medzera®. Ako klucova
pripadova studia slizi incident s deepfake nahravkou pocas parlamentnych volieb v roku 2023, ktory
odhalil neschopnost existujuceho pravneho ramca primerane reagovat na hrozby spojené s
generativnou umelou inteligenciou. Prispevok skima zékladné napatie medzi Ustavnym zékazom
cenziiry (¢l. 26 Ustavy SR) a potrebou efektivnej reakcie na technologicky sofistikovanii dezinformaciu.
Dalej sa venue nedostatocnosti existujiicich trestnych cinov pri postihovani tvorby a §irenia syntetickych
médii, pricom ju porovnava s praktickou dysfunkciou mechanizmu blokovania webovych stranok podla
zakona o kybernetickej bezpecnosti, ktora je pripisovand instituciondlnym a kapacitnym deficitom.
Nasledne sa ¢lanok zaobera ullohou prava Eurdpskej unie, najmd nariadenia o umelej inteligencii (Al
Act) a nariadenia o digitalnych sluzbach (DSA), ako hlavnymi ndastrojmi na zaplnenie vnutrostdtneho
legislativneho vikua. Clanok uzatvara, Ze hoci eurdpsky pravny ramec poskytuje nevyhnutnii Struktiiru,
Jjeho praktickad ucinnost zavisi od prekonania vmutrostatnych institucionadlnych a kapacitnych deficitov,
¢o predstavuje klucovii vyzvu pre pravny stat na Slovensku v digitilnom veku.

Krlucové slovd: nendvistné prejavy, deepfake, dezinformacie, Al Act, DSA, cenzlra.
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INTRODUCTION

The Slovak legal framework for regulating internet content is characterized by two key systemic
deficiencies: (i) a ,,regulatory lag*, which represents the inability of legislation to keep pace with rapid
technological development, (ii) and an ,,implementation gap*, which denotes the chasm between enacted
laws and their real and effective enforceability. In the digital age, these parallel deficits create a
significant vulnerability for democratic processes and social cohesion in Slovakia, a country that is
exceptionally susceptible within the European Union to the influence of disinformation, propaganda,
and foreign influence operations. The level of belief in conspiracy theories in Slovakia is alarmingly
high; according to data from 2022, up to 54% of respondents believe in narratives about secret elites
controlling the world, a situation amplified by a historical narrative of an oppressed nation and deep-
seated distrust in institutions. Since 2022, Slovakia has become a focal point for influence operations
with an intensity it has never faced before.?

The catalyst that exposed these systemic failures in their entirety was a deepfake recording incident
that emerged just two days before the parliamentary elections in September 2023.% The fake audio
recording, which purported to feature Progressive Slovakia leader Michal Simecka and journalist
Monika Todova allegedly planning to manipulate the election and buy votes from the Roma community,
was not merely a technological curiosity but a direct assault on the integrity of the electoral process.
This incident was not a marginal event but a systemic shock that demonstrated the absolute
unpreparedness of the existing legal and institutional infrastructure. Paradoxically, the dissemination of
this sophisticated digital disinformation occurred during the 48-hour pre-election moratorium - a legal
instrument designed for the analog media era, which in this context paradoxically prevented an effective
and timely institutional response and the exposure of the fraud. This very moment acutely illustrated the
essence of ,,regulatory lag®: the legal order not only lacked the tools to combat the new threat, but its
outdated elements actively hindered an effective defense.

The aim of this article is therefore to conduct an in-depth analysis of these systemic failures and to
assess the impact of new European legislation. The structure of the paper is as follows: The first section
will focus on the analysis of the constitutional tension between the prohibition of censorship and the
need for regulation, which shapes the boundaries of any national effort to control content. The second
section will examine in detail the failures of the national framework in criminal and administrative law,
specifically the inadequacy of criminal law instruments, the practical dysfunction of the website
blocking mechanism, and the role of self-regulatory mechanisms. The third section will be dedicated to
evaluating the new legislative instruments of the European Union - the Digital Services Act (DSA) and
the Artificial Intelligence Act (Al Act) - as a response to these national deficits. In the final synthesis,
we will assess the challenges associated with the implementation of these complex European norms and
their implications for digital sovereignty and the rule of law in Slovakia.

1. THE CONSTITUTIONAL DILEMMA - FREEDOM OF EXPRESSION VERSUS THE
NEED FOR REGULATION

At the core of any discussion about internet content regulation in Slovakia lies a fundamental tension
between the constitutionally enshrined protection of freedom of expression and the legitimate need of
the state to protect the democratic order and the rights of others from harmful content. This tension
defines the legal and political boundaries within which any legislative effort must operate.

2 HAJDU, D., KLINGOVA, K., KAZAZ, J., KORTIS, M. GLOBSEC Trends 2022: Véidsina ludi na Slovensku stale veri
konSpiraciam a citi sa ohrozene. Globsec. (online). (cited 2025-09-05). Available at: https://www.globsec.org/what-we-
do/press-releases/globsec-trends-2022-vacsina-ludi-na-slovensku-stale-veri-konspiraciam

3 MEAKER, M. Slovakia’s Election Deepfakes Show Al Is a Danger to Democracy. 2023. Wired. (online). (cited 2025-09-
05). Available at: https://www.wired.com/story/slovakias-election-deepfakes-show-ai-is-a-danger-to-democracy/
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1.1. The Constitutional Basis (Article 26 and the Prohibition of Censorship)

The cornerstone of the Slovak constitutional order in this area is Article 26(3) of the Constitution of
the Slovak Republic, which concisely but categorically states: ,, Censorship shall be prohibited. “ This
provision is not merely a political preference but represents one of the pillars of a democratic rule of
law, intended to prevent any form of prior control and approval of content by state authorities. However,
in paragraph 4 of the same article, the Constitution allows that freedom of expression and the right to
information may be limited by law if such measures are necessary in a democratic society for the
protection of the rights and freedoms of others, the security of the state, public order, or the protection
of public health and morals.

The constitutional provision on censorship has not yet been protected in proceedings before the
Constitutional Court of the Slovak Republic. This leaves censorship classified as a constitutional
mystery. It is impossible to predict how broadly the Constitutional Court of the Slovak Republic will
define censorship in the future, what content it will assign to it, and to what extent it will be willing to
place it under constitutional protection. Given the serious consequences that censorship has for the
availability of freedom of expression, and therefore for the existence and protection of a democratic
state, it is surprising how little attention has been paid in Slovak legal literature to identifying the scope
and content of the prohibition of censorship under Article 26(3) of the Constitution of the Slovak
Republic.*

The scope of these permissible limitations has been strictly and narrowly defined by the case law of
the Constitutional Court of the Slovak Republic. In the landmark decision PL. US 7/96, the
Constitutional Court established that any limitation on freedom of expression must be interpreted
restrictively and must pass a rigorous proportionality test. This test requires public authorities to
demonstrate not only that the restriction serves a legitimate aim but also that it is the least intrusive
means necessary to achieve that aim. This principle was further reinforced in the decision 11. US 28/96,
in which the Constitutional Court defined freedom of expression as a fundamental political right,
essential for the formation of public opinion and the proper functioning of a democratic society. The
classification of freedom of expression as a political right underscores its privileged position and high
degree of protection within the Slovak constitutional order.

The Constitutional Court has also addressed the concept of disinformation, distinguishing between
disinformation and falsehoods in its decision 11l. US 288/2017, and in decision PL. US 26/2019, it
pointed to the absence of a legal definition of disinformation in the Slovak legal order.® Slovak law does
not contain an explicit legal definition of ,,hate speech™ either. It addresses such actions through criminal
law provisions prohibiting incitement to hatred, defamation of a nation, race or belief, and support of
extremist groups.® Slovak legislation generally does not make specific distinctions between online and
offline disinformation or hate speech in terms of their core definitions.

1.2. Balancing in Practice - when Expression Can Be Limited

Despite this strong protection, Slovak case law recognizes that freedom of expression is not absolute.
Courts have repeatedly confirmed that this protection does not extend to speech that crosses the line of
legitimate criticism and falls into the category of hate speech or the denial of crimes. Key precedents in
this area are the conviction of Member of Parliament Milan Mazurek’ for his anti-Roma hate speech and

4 see DRGONEC, J. Zakaz cenziry podl'a Ustavy Slovenskej republiky: implikované zékladné pravo alebo Gstavny princip
a stvisiace otazky. In Pravnik - ISSN 0231-6625 - Ro¢. 154, ¢. 1(2015), pp. 61 a nasl.

5 Finding of the Constitutional Court of the Slovak Republic, file no. PL. US 7/96.
Finding of the Constitutional Court of the Slovak Republic, file no. 11. US 28/96.
Finding of the Constitutional Court of the Slovak Republic, file no. PL. US 10/2014.

6 Defamation of nation, race, and belief (Section 423); Incitement to national, racial, and ethnic hatred (Section 424) These
provisions apply whether harmful speech occurs in person, in print, or online.

7 https://dennikn.sk/1571676/mazurek-v-parlamente-konci-sud-mu-potvrdil-vinu-za-rasisticke-reci-v-radiu/
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the conviction of magazine publisher Tibor Rostas® for publishing anti-Semitic narratives. In the case of
Milan Mazurek, the Supreme Court of the Slovak Republic confirmed that his xenophobic and
defamatory statements against the Roma minority constituted the criminal offense of defamation of a
nation, race, and belief. In its reasoning, the court explicitly stated that freedom of expression is not an
absolute right and does not provide a shield for hate speech that incites discrimination and violence.
These judgments authoritatively established that the criminal prosecution of such speech is not
unconstitutional censorship but a necessary and legitimate limitation on freedom of expression, justified
by the protection of the rights of others and the maintenance of public order. Both the Mazurek and
Rostas cases set important precedents for applying hate speech laws to public figures.

This approach is also shaped by the influence of the case law of the European Court of Human Rights
(ECtHR). The Ringier Axel Springer cases® have been pivotal for the Slovak judiciary. In these rulings,
the ECtHR repeatedly found that Slovak courts had violated Article 10 of the European Convention on
Human Rights (ECHR) by failing to properly balance the right to privacy with the public's interest in
receiving information on matters of public concern. These judgments compelled the domestic judiciary
to adopt a more nuanced approach, distinguishing between factual statements and value judgments and
affording greater protection to speech on matters of public interest.

The result of this case law is the creation of a two-track approach to freedom of expression in
Slovakia. For political speech and matters of public interest, the protection is extremely high, creating a
chilling effect on legislators who might consider broad regulations against ,,disinformation.“ On the
other hand, in the case of hate speech, the courts have shown a willingness to set firm boundaries. The
challenge posed by generative artificial intelligence is that it blurs this line: a political deepfake is a form
of political speech, but its inherently deceptive nature pushes it into the category of harmful, regulatable
content. The existing judicial framework thus does not provide a clear answer on how to approach
synthetic media, and any attempt to regulate it will inevitably face constitutional challenges, requiring
new and complex balancing by the courts. This legal uncertainty significantly contributes to the

»regulatory lag®.

2. SYSTEMIC DEFICIENCIES OF THE NATIONAL FRAMEWORK IN THE AGE OF
ARTIFICIAL INTELLIGENCE

This chapter provides a detailed diagnosis of the failures of the Slovak national legal framework,
using the concepts of ,,regulatory lag® and ,,implementation gap* to systematize the analysis.

2.1. Regulatory Lag - The Inadequacy of Criminal and Civil Law in the Face of Synthetic Media

A key manifestation of regulatory lag is the absence of specific and targeted legislation. The Slovak
legal order does not yet explicitly define or recognize terms such as ,,deepfake* or Al-generated content.
There is no specific criminal offense aimed at the creation or dissemination of synthetic media, forcing
law enforcement authorities to rely on existing, but often unsuitable, legal instruments.°

The attempt to apply existing criminal offenses to the phenomenon of deepfakes encounters
fundamental practical and conceptual obstacles.
- Spreading Alarming News (8 361 of the Criminal Code)
Although more than 500 cases related to this offense were identified in the
first half of 2025, its application is problematic. Sophisticated disinformation,
such as a political deepfake, may not necessarily meet the criteria of an

8 https://dennikn.sk/2586962/rostas-je-vinny-z-hanobenia-rasy-a-naroda-rozsudok-potvrdil-najvyssisud-do-sudnej-siene-
ho-bez-ruska-nepustili/

9 Cases before the ECtHR in the matter of The Ringier Axel Springer, e.g. complaints no. 41262/05, 37986/09 and 26826/16.

0 ADAMKOVIC, M., HOCHMANN, R., KOREC, B. Deepfake pornografia — nova vyzva v oblasti kyberkriminality. In
Justicna revue, vol. 77, 2025, no. 4, pp. 414 — 422.
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»alarming report® in the traditional sense, which causes serious concern to at
least a part of the population.

- Defamation and Fraud (8 221 of the Criminal Code)
These offenses may be theoretically applicable, but proving intent and, especially, identifying the
perpetrator of anonymous digital content represents an almost insurmountable obstacle. The
National Bank of Slovakia has warned about the use of deepfake videos in investment scams,
where the act would be prosecuted as fraud, but the context of political disinformation is different,
and its harm is not primarily measured by financial loss.

- Obstruction of the Preparation and Conduct of Elections (§ 345 of the Criminal Code)
This offense represents a potential but legally untested path. The key challenge is to prove that
the deepfake was used with ,,deceit” to prevent voters from exercising their right to vote.
However, the term ,,deceit™ is not legally defined in this context, and there is no judicial precedent
applying this concept to cases of large-scale disinformation aimed at influencing entire elections.

- Extremist Crimes and Hate Speech (§ 423 and § 424 of the Criminal Code)
Although these offenses are key in prosecuting hate speech, their application to political
deepfakes is complex unless the content directly meets the criteria for defamation of a nation,
race, or incitement to hatred.

In addition to criminal law, civil law also offers protection, specifically the protection of personality
rights under § 11 of the Civil Code. The advantage of this instrument is objective liability, meaning the
victim does not need to prove the perpetrator's malicious intent. It is sufficient to demonstrate that an
unauthorized interference with personality rights occurred, which was capable of causing harm.
Available remedies include a court order to cease the action, remove the content, and satisfaction in the
form of an apology or financial compensation for non-pecuniary damages.

The General Data Protection Regulation (GDPR) can also be indirectly helpful, as the creation and
dissemination of a deepfake recording with an identifiable person constitutes the processing of personal
data. The data subject can thus exercise their right to erasure (the ,,right to be forgotten) under Article
17 of the GDPR and request the removal of the content.

The definitive proof of ,,regulatory lag” is the unsuccessful investigation of the above-mentioned
criminal complaint filed by Michal Sime¢ka and Monika Todova after the 2023 elections. The course
of the investigation was emblematic: after an initial, widely criticized dismissal of the case, the
supervising prosecutor ordered it to be reopened. However, in late 2024, the investigator again proposed
to halt the criminal proceedings, this time citing the inability to identify the perpetrator.!* This outcome
underscores not only the technical but also the legal and jurisdictional hurdles in tracing the origins of
anonymized and digitally manipulated content, effectively leaving the victims without criminal redress
despite the clear harm caused.'? The failure to prosecute this case was not just a technical failure of the
investigation but a profound legal failure. It revealed that the fundamental concepts of Slovak criminal
law - evidence, intent, perpetrator identity - are built on analog-world principles and fail when faced
with anonymous, globally distributed content generated by artificial intelligence. This is not a gap that
can be filled by increasing resources; it requires a conceptual rethinking of criminal liability in the digital
age.

11 KOVACIK, T., FRANKOVSKA, V. How Al-generated content influenced parliamentary elections in Slovakia: The
Slovak Police will investigate the recording for a third time. 2024. In Cedmo. (online). (cited 2025-09-05). Available at:
https://cedmohub.eu/how-ai-generated-content-influenced-parliamentary-elections-in-slovakia-the-slovak-police-will-
investigate-the-recording-for-a-third-time/ See also BACHNAKOVA ROZENFELDOVA, L. Regulécia nezakonného
obsahu a sUvisiacich deliktov na internete. Prague: C. H. Beck, 2025. ISBN 978-80-8232-063-6, pp. 344.

12 L ABUZ, M., NEHRING, CH. On the way to deep fake democracy? Deep fakes in election campaigns in 2023. In Eur Polit
Sci 23, pp. 454-473 (2024). (online). (cited 2025-09-05). Available at: https://link.springer.com/article/10.1057/s41304-
024-00482-9
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2.2. Implementation Gap - The Practical Dysfunction of Website Blocking

Besides legislative lag, the second key problem is the state's inability to effectively implement and
enforce existing legal instruments. The best example of this ,,implementation gap“ is the website
blocking mechanism under Act No. 69/2018 Coll. on Cyber Security (hereinafter ,,ZoKB*). This act
grants the National Security Authority (NBU) the power to block websites that disseminate ,,harmful
content™ or conduct ,,harmful activity,” which explicitly includes ,,serious disinformation and ,,hybrid
threats.” However, the definitions of ,,harmful content* and ,,hybrid threat* are formulated very broadly
in the act, without precise, objective criteria, giving the NBU considerable discretion.*?

Requirements for blocking websites within the meaning of the case law of the ECtHR and the CJEU,
the blocking mechanism must be (i) based on law, (ii) pursue a legitimate aim, (iii) respond to a pressing
social need, (iv) reflect the requirements of proportionality, which are primarily manifested through an
appropriate technical solution for blocking, and (v) contain safeguards against abuse in the form of prior
notification, equality of arms, transparency, and independent oversight.'*

Despite the existence of this legal basis, the mechanism itself is deeply flawed and fails to meet basic
European standards for the protection of fundamental rights, as formulated by the case law of the ECtHR
and the Court of Justice of the EU. Its main shortcomings include:

i. Absence of independent oversight

The decision to block is solely in the hands of an administrative body (NBU) without any
requirement for prior judicial approval. This is a critical failure compared to European standards,
which require independent control for such an invasive intervention.

ii. Insufficient procedural safeguards
The act contains no provisions for prior notification of the website operator, does not provide an
effective and swift remedy, and does not respect the principle of ,,equality of arms.“ Affected
parties can challenge the blocking in an administrative court only ex post, and filing a lawsuit
does not in itself have a suspensive effect, meaning the block remains in place throughout the
court proceedings.

iii. Low transparency
The detailed criteria for blocking are not public, and the act refers to so-called ,,Blocking Rules,*
published in a legally non-binding form.* There is also no blocking decision published yet.

This poorly designed mechanism is also hon-functional. The ,,implementation gap* is fully evident
here: the NBU's power to block disinformation websites was used in practice shortly after the Russian
invasion of Ukraine in 2022, and has not been applied since, although the authority's power was later
partially restored. This non-use is attributed to a combination of the NBU's institutional and capacity
deficits and a lack of political will. Academic analyses directly attribute the limited practical application
of the blocking mechanism to insufficient technical and human resources within the NBU.

The fact that this is not a problem of a lack of legal know-how, but a failure of political will and
implementation, is evidenced by a comparison with the blocking mechanism under Act No. 30/2019
Coll. on Gambling. This model, designed to combat illegal online gambling, contains all the missing
safeguards: it requires prior court approval, mandates prior notification of the operator, and the Office
for the Regulation of Gambling maintains a transparent and public list of blocked sites. This mechanism

13 NBU may decide on its own initiative to block access only until June 30, 2022. This limit does not apply to blocking based
on a request from another authority.

14 Judgment of the Court of Justice of the EU of 27 March 2014, C-314/12, UPC Telekabel Wien GmbH v. Constantin Film
Verleih GmbH; Judgment of the ECtHR of 18 December 2012, no. 3111/10, Ahmet Yilduim v. Turkey; Judgment of the
ECtHR of 1 December 2015, no. 48226/10 and 14027/11, Cengiz and Others v. Turkey; Judgment of the ECtHR of 23 June
2020, no. 12468/15 and others, OO0 Flavus and Others v. Russia.

15 National ~ Security Authority - Rules for blocking attacks. (cited 2025-09-05). Available at:
https://www.nbu.gov.sk/data/att/1135.pdf
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is not only constitutionally compliant but also actively used. Efforts to reform the flawed mechanism in
the ZoKB have failed; a government-proposed amendment that would have introduced the requirement
of prior approval from the Supreme Administrative Court never reached parliament, underscoring the
political paralysis in this area.®

The stark contrast between the functional, rights-respecting mechanism in the Gambling Act and the
dysfunctional, deficient mechanism in the Cyber Security Act reveals that the ,,implementation gap* is
not accidental but a product of political choice. For a non-controversial topic like illegal gambling, the
state was able to design a system according to best practices. For the politically sensitive issue of
»disinformation,* it created a powerful but legally dubious tool that it subsequently lacked the capacity
or political courage to use, leaving it in a state of practical irrelevance.

Table no. 1 - Comparative Analysis of Website Blocking Mechanisms in the Slovak Legal Order

Gambling Act (No. 30/2019

Feature / Safeguard Coll)

Cyber Security Act (No. 69/2018 Coll.)

definitions

Legal Basis

Explicit and detailed in § 85.

Vague (,,harmful content,*
,Hhybrid threat”); refers to legally non-
binding ,,Blocking Rules.*

Decision-Making
Body

Office for the Regulation of
Gambling

National Security Authority (NBU).

Prior Judicial

Approval

Required. The Office must
obtain a court order.

Not required. Administrative decision by
the NBU.

Prior Notification of
Operator

Required. 10-day period for
correction.

Not required.

Availability of

Effective Remedy

demonstrate
the

Operator  can
compliance and prevent
issuance of an order.

Only ex post administrative action, which
does not have a suspensive effect.

High. Public list of blocked sites

Low. No public register; criteria are not

Transparency and court orders. public.
Practical Actively used (more than 300 . . .
Application blocked sites). Practically unused (briefly in 2022).

Source: Own processing based on.
2.3. Self-Regulatory and Civic Initiatives (An Alternative Approach)

Alongside state regulation, a multi-level system exists in Slovakia that combines legal regulation
with self-regulatory initiatives and civil society activities. The Press and Digital Council of the Slovak
Republic acts as the main self-regulatory body for journalistic ethics, where the public can file
complaints about content, they consider unethical, including hate speech or gross factual errors. In the
field of advertising, the Advertising Council operates to ensure that advertising is ethical and truthful.
Although it does not primarily focus on disinformation, its activities are relevant in cases where
misleading or hateful elements appear in commercial communications.

The Code of Practice on Disinformation also plays a significant role, with major platforms (e.g.,
Google, Meta, TikTok), research organizations, and civil society entities as signatories. Its goal is to
empower users, provide data for research, and increase the transparency of technology companies in

16 SVEC, M., MADLENAK, A., HLADIKOVA, V., MESZAROS, P. Slovak Mimicry of Online Content Moderation on
Digital Platforms as a Result of the Adoption of the European Digital Services Act. In Media Literacy and Academic
Research, vol. 7, no. 2, 2024, pp. 88 -91.
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content moderation. The fight against disinformation would not be complete without third-sector
initiatives. Projects like

Hoaxy a podvody (Hoaxes and Scams), demagog.sk (fact-checking politicians' statements),
konspiratori.sk (a database of disinformation websites), and other initiatives such as the Bratislava
Policy Institute, Gerulata Technologies, and Slovenski elfovia (Slovak Elves) are actively involved in
fact-checking, promoting media literacy, and debunking false claims in the online space.

3. EUROPEAN INTERVENTION - THE DSA AND Al ACT AS PRIMARY REGULATORY
INSTRUMENTS

The European Union has recently adopted two key legislative instruments - the Digital Services Act
(DSA) and the Al Act - to create a harmonized, safe, and innovative digital single market. These directly
applicable regulations require Member States, including the Slovak Republic, to establish national
implementation and supervisory mechanisms. Into the legislative and implementation vacuum in
Slovakia enters a complex and harmonized regulation at the European Union level. The Digital Services
Act and the Artificial Intelligence Act represent a fundamental intervention with the potential to address
many of the identified national deficiencies.

3.1. The Digital Services Act (DSA) - A New Paradigm for Content Moderation

Regulation (EU) 2022/2065, known as the Digital Services Act (DSA), creates a harmonized
framework for the liability of intermediaries, replacing fragmented national approaches. Its central
principle is ,,what is illegal offline should also be illegal online,” thereby aiming to establish uniform
rules for the entire digital single market.

The DSA imposes new due diligence obligations on providers of intermediary services, which are
tiered according to their size and influence. Key obligations include:

a) Notice-and-action mechanisms
Platforms must implement user-friendly mechanisms that allow for the reporting of illegal content
and must act on these notices.

b) Transparency
Providers must be transparent in their content moderation decisions and must provide users with
a statement of reasons if their content is removed or restricted. Transparency is also required in
the area of online advertising.

c) Specific obligations for Very Large Online Platforms (VLOPS)
Platforms with more than 45 million users in the EU face stricter obligations, including the duty
to conduct and publish annual assessments of the systemic risks their services may pose and to
adopt measures to mitigate them. An audit by the Council for Media Services in the first half of
2024 showed mixed results in fulfilling these obligations: approximately 50% of requests to
remove hate speech were processed by TikTok and Twitter, 36% by Facebook, but only 8% by
YouTube.

d) Protection of minors
Avrticle 28 of the DSA explicitly prohibits displaying targeted advertising based on the profiling
of minors, thereby strengthening protection beyond the General Data Protection Regulation
(GDPR).

The Slovak Republic formally transposed the requirements of the Digital Services Act (Regulation
(EV) 2022/2065) through an amendment to Act No. 264/2022 Coll. on Media Services, designating the
Council for Media Services as the national Digital Services Coordinator (DSC). The Council has already
demonstrated procedural competence in applying its new powers, having issued cross-border removal
orders against platforms X and Facebook in accordance with Article 9 of the DSA.
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However, the key deficiency in Slovakia's implementation is a substantive misalignment in the
definition of ,,illegal content.” While Article 3(h) of the DSA defines this term broadly to cover any
information that is non-compliant with Union or Member State law - encompassing not only criminal
offenses but also violations in areas such as consumer protection, intellectual property, and unfair
competition - the Slovak legislation in 8 151(2) of the Media Services Act dangerously narrows this
definition almost exclusively to a list of serious criminal offenses (e.g., child pornography, extremist
material, Holocaust denial, and incitement to hatred).

This discrepancy has severe practical consequences: Slovak users are unable to utilize the DSA's
mechanisms to report and address a wide range of online illegalities, such as fraudulent offers on online
marketplaces, copyright infringement, or the sale of unsafe products. They are thus relegated to more
complex and costly legal remedies, which weakens their protection and undermines the DSA's goal of
a harmonized approach across the EU.Y’

3.2. The Artificial Intelligence Act (Al Act) - A Targeted Response to the Threat of Synthetic
Media

In parallel with the DSA comes Regulation (EU) 2024/1689, known as the Artificial Intelligence Act
(Al Act), which represents the world's first comprehensive legal framework for artificial intelligence.
Its approach is risk-based, dividing Al systems into four categories: unacceptable risk (prohibited
systems), high risk (subject to strict requirements), limited risk (subject to transparency obligations),
and minimal risk.!® For the problem of Al-generated disinformation, two areas are key:

a) Harmonized definition of ,,deepfake*
The Al Act, in Article 3, point 60, provides a uniform legal definition of ,,deepfake as ,, 4A/-
generated or manipulated image, audio or video content that resembles existing persons, objects,
places or other entities or events and would falsely appear to a person to be authentic or truthful.
This fills a definitional gap in the Slovak legal order, which will directly rely on this European
definition.

b) Key tool — transparency obligations (Article 50)
The main tool of the Al Act in the fight against disinformation is not prohibition but the
enforcement of transparency. Article 50 imposes on providers and deployers of systems that
generate or manipulate image, audio, or video content the obligation to clearly and conspicuously
disclose that the content has been artificially created or manipulated. These systems must ensure
that their outputs are marked in a machine-readable format (e.g., with a watermark) to be
identifiable as artificially created.

The Act also includes exceptions for content that is part of an ,, overtly artistic, creative, satirical,
[or] fictional“ work, thereby seeking to balance the transparency requirement with the freedom of
artistic expression. The national implementation of this regulation in Slovakia is underway as part of the
legislative process LP/2025/401,%° which will designate national supervisory authorities such as the
Ministry of Investments, Regional Development, and Informatization (MIRRI) as the central
supervisory authority and other sectoral bodies like the NBU and the Office for Personal Data Protection.
The draft law also envisages the establishment of a regulatory sandbox for artificial intelligence and is
proposed to take effect from January 1, 2026. In addition to state regulation, civil society initiatives are

17 RUDOHRADSKA, S. Practical application of Digital Services Act — The case of Slovak republic (2025). EU and
Comparative Law Issues and Challenges Series (ECLIC), vol. 9, pp. 521-544. (cited 2025-09-05). Available at:
https://ojs.srce.hr/index.php/eclic/article/view/38129/18193

18 PINTEROVA, D. Pravna regulacia umelej inteligencie (perspektivy a vyzvy). In Pravny obzor, vol. 107, no. 4, 2024, pp.
361 — 380.

19 https://www.slov-lex.sk/elegislativa/legislativne-procesy/SK/LP/2025/401 (Draft law on the organization of state
administration in the field of artificial intelligence and on amendments to certain laws).
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also emerging; in June 2025, the Association for Artificial Intelligence (ASAI) introduced the first
comprehensive ethical code for artificial intelligence in Slovakia, which emphasizes transparency, the
labelling of Al-generated content, and the protection of personal data.

The Al Act's approach, which focuses on enforcing transparency rather than outright prohibition, is
strategically significant. It thus avoids the constitutional challenges associated with banning a certain
form of political speech, as discussed in the first chapter. Instead of censoring content, it regulates its
context, giving users the tools to critically assess information. This approach is more resilient and
constitutionally sustainable than the blunt instrument of website blocking and represents a targeted
response to ,,regulatory lag™ without creating a new constitutional crisis.

However, major challenges lie in the implementation and translation of strategic goals into a
functional legal framework:

1. Coordination of Supervisory Bodies
The draft law anticipates cooperation between MIRRI and sector-specific authorities, such as the
Office for Personal Data Protection and the National Security Authority. However, it lacks a clear
and legally binding mechanism for this cooperation, which could lead to jurisdictional ambiguity
and inconsistent enforcement.

2. Absence of Regulatory Sandboxes
The Al Act requires Member States to establish at least one regulatory sandbox by August 2,
2026, to support innovation, especially for Small and Medium-sized Enterprises (SMES).
Stakeholders, represented by the Al Chamber, have criticized the Slovak draft law for its lack of
clear and binding provisions for their establishment and operation. This omission represents a
strategic disadvantage that could slow the development of the Slovak Al ecosystem and deter
innovators.

To achieve full compliance with EU digital legislation and strengthen Slovakia's position in the
digital space, the following steps are necessary. Urgently amend Act No. 264/2022 Coll. on Media
Services to align the definition of ,,illegal content* with the broad scope defined in the DSA.
Simultaneously, it is necessary to ensure sufficient personnel, technical, and financial resources for the
Council for Media Services to perform its expanded competencies. Finalize the national law with clearly
defined cooperation mechanisms between MIRRI and sector-specific regulators. Crucially, the law must
legislate the mandatory establishment and operation of accessible regulatory sandboxes to actively
support innovation and the competitiveness of Slovak SMEs and startups.?°

4. SYNTHESIS AND DISCUSSION: DIGITAL SOVEREIGNTY AND THE NATIONAL
IMPLEMENTATION CHALLENGE

The combined effect of the Digital Services Act and the Artificial Intelligence Act provide Slovakia
with a modern, comprehensive, and necessary legal framework that addresses the specific deficiencies
identified in the national system. The DSA introduces harmonized rules and institutional oversight
where fragmentation and inaction previously prevailed, while the Al Act offers targeted tools against
new technological threats such as deepfakes.

However, the central argument of this analysis is that the real effectiveness of this European
framework is entirely conditional on overcoming the national institutional and capacity deficits that
define the ,,implementation gap.* Past failures are a direct predictor of future challenges. The inability
of law enforcement authorities to investigate the 2023 deepfake incident points to a lack of technical
and legal capacity that will similarly hinder the enforcement of the complex provisions of the Al Act.

20 Commentary on the Draft Slovak Law Implementing the EU Al Act — Regulatory Sandboxes. (online). (cited 2025-09-05).
Available at: https://aichamber.eu/wp-content/uploads/2025/08/
Commentary-on-the-Draft-Slovak-Law-Implementing-the-EU-Al-Act-%E2%80%93-Regulatory-Sandboxes.pdf
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Likewise, the practical non-functionality of the website blocking mechanism under the ZoKB raises
serious doubts about whether the newly empowered RPMS and other designated bodies like MIRRI and
the NBU will have sufficient resources, political independence, and technical expertise to effectively
enforce the DSA and the Al Act against global tech giants.

These challenges open up a fundamental question about Slovakia's digital sovereignty. The threat is
not the introduction of EU rules itself, but the potential inability of Slovakia to function as a sovereign
and effective enforcer of these rules on its own territory. A failure to implement the European framework
would not be an expression of sovereignty but its abdication, leading to the creation of a de facto
unregulated space dominated by platforms and malicious actors. The arrival of the DSA and the Al Act
thus represent a critical moment and a ,,stress test” for the Slovak rule of law and its administrative and
judicial capacities. If Slovakia successfully builds the institutional competence to enforce these acts -
for example, through a well-funded and independent RPMS - it will strengthen its digital sovereignty.
If it fails, it will confirm the chronic ,,implementation gap* that undermines its role within the EU's
digital single market and leaves its democracy vulnerable.

CONCLUSION

The analysis of the current state of internet content regulation in Slovakia has revealed two profound
systemic problems: ,,regulatory lag” and an ,,implementation gap.* The first problem, illustrated by the
inability of criminal law to respond to the threat of deepfake technologies during the 2023 elections,
shows how rapid technological progress outpaces the slow legislative process. The second problem,
personified by the dysfunctional and practically unused website blocking mechanism under the Cyber
Security Act, demonstrates that even existing laws remain without real effect due to institutional and
capacity deficits.

Into this domestic vacuum enters the legislative framework of the European Union, particularly the
Digital Services Act and the Artificial Intelligence Act. These regulations provide a necessary and
modern structure that directly addresses the identified shortcomings - from introducing harmonized rules
for content moderation and creating a strong national supervisory authority to establishing transparency
obligations for generative artificial intelligence systems.

However, the final conclusion of this paper is that although the European legal framework provides
an indispensable structure, the ultimate responsibility and the greatest challenge remain at the national
level. The real test for the Slovak rule of law in the digital age is not its ability to enact laws, but its
capacity to build and sustain robust, independent, and well-funded institutions that are necessary to give
these laws meaning and real effect. Overcoming the implementation gap is therefore a key condition not
only for protecting democracy from new threats but also for preserving meaningful digital sovereignty
within the European Union.
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