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8 Human Rights and Freedoms under Pressure from Algorithms: International and
National Al Challenges

Preface

The present volume is the outcome of the international scientific conference
“Human Rights and Freedoms under Pressure from Algorithms: International
and National Al Challenges”, which took place on 28 November 2025 at the
Faculty of Law of Pavol Jozef Safarik University in Koice and online. The
conference was organised within the framework of the research project
“Technological Progress and International Human Rights Law” (No. VVGS-2023-
2947), implemented within the Internal Scientific Grant System of Pavol Jozef
Safarik University in KoSice. The research was supported by the European Union
under the EU NextGenerationEU initiative through the Recovery and Resilience
Plan for Slovakia, Project No. 09103-03-V05-00008.

The rapid development of artificial intelligence and its increasing
integration into various areas of social life raise a wide range of new legal
questions. Algorithmic systems increasingly influence decision-making
processes in fields that directly affect the exercise and protection of fundamental
rights and freedoms. Consequently, the question of whether existing legal
frameworks can respond adequately to these technological transformations has
become one of the central topics of contemporary legal scholarship.

The aim of the conference was to provide an interdisciplinary platform for
scholarly discussion on the challenges that artificial intelligence poses to the
protection of human rights at both international and national levels. Attention
was devoted to issues such as accountability, transparency of algorithmic
decision-making, protection of privacy, prevention of discrimination, and the
availability of effective legal remedies in an increasingly digitalised environment.

The conference brought together experts from various academic and
institutional backgrounds. It was a particular honour to welcome the keynote
speakers. Prof. Dr. Vasilka Sancin, PhD., Judge at the European Court of Human
Rights, delivered a keynote lecture entitled “The Role of Al Sandboxes before
International Human Rights Bodies and Courts”, addressing the role of
regulatory experimentation frameworks in the context of artificial intelligence
and human rights protection. The second keynote speaker was prof. JUDr. Jan
Klucka, CSc., professor emeritus at the Faculty of Law of Pavol Jozef Safarik
University in KoSice, whose presentation “Ethical Rules and Artificial
Intelligence” reflected on the ethical dimensions of artificial intelligence and
their significance for the legal regulation of emerging technologies.

This volume presents a selection of papers delivered at the conference. Not
all contributions presented during the event are included in the proceedings, as
some authors did not express an interest in publishing their papers afterwards.
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The contributions included in this volume have undergone peer review and
reflect diverse perspectives on the relationship between artificial intelligence
and the protection of fundamental rights and freedoms.

It is hoped that this collection will contribute to the further development of
scholarly debate on the legal implications of technological progress and offer
readers valuable reflections on how law can respond to the challenges brought
by the age of algorithms.

Lucia BakoSovad
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Predhovor

Predkladany zbornik je vysledkom medzinarodnej vedeckej konferencie
»2Ludské prava a slobody pod tlakom algoritmov: Medzindrodné a vnitrostatne
vyzvy Al“ ktord sa uskutoCnila 28. novembra 2025 na Pravnickej fakulte
Univerzity Pavla Jozefa Safirika v KoSiciach a online. Konferencia bola
organizovand v ramci vedecko-vyskumného projektu ,Technologicky pokrok
amedzinadrodné pravo l'udskych prav“ (¢. VVGS-2023-2947), realizovaného v
ramci Vnuatorného vedeckého grantového systému Univerzity Pavla Jozefa
Safarika v Kosiciach. Vyskum bol podporeny Eurépskou tiniou v ramci iniciativy
EU NextGenerationEU prostrednictvom Planu obnovy a odolnosti Slovenskej
republiky, projekt ¢. 09103-03-V05-00008.

Rychly rozvoj umelej inteligencie a jej Coraz SirSia integracia do réznych
oblasti spoloCenského zivota vyvolavaju Siroké spektrum novych pravnych
otazok. Algoritmické systémy Coraz viac ovplyviiuju rozhodovacie procesy v
oblastiach, ktoré maju priamy dopad na vykon a ochranu zakladnych prav a
slobod. Otazka, do akej miery su existujuce pravne ramce schopné adekvatne
reagovat na tieto technologické transformacie, sa preto stala jednou z
ustrednych tém sicasného pravneho vyskumu.

Ciel'om konferencie bolo vytvorit interdisciplinarnu platformu pre odbornu
diskusiu o vyzvach, ktoré umela inteligencia prinasa pre ochranu 'udskych prav
na medzinarodnej aj vnutrostatnej tirovni. Osobitnd pozornost bola venovana
otdzkam zodpovednosti, transparentnosti algoritmického rozhodovania,
ochrany sukromia, predchddzania diskriminacii, ako aj dostupnosti u¢innych
pravnych prostriedkov ochrany v ¢oraz viac digitalizovanom prostredi.

Konferencia spojila odbornikov z roéznych akademickych a
inStitucionalnych prostredi. Osobitnou ctou bolo vystipenie hlavnych recnikov.
Prof. Dr. Vasilka Sancin, PhD., sudkyina Eurépskeho sudu pre l'udské prava,
vystuipila s hlavnym referdtom s nazvom ,The Role of Al Sandboxes before
International Human Rights Bodies and Courts®, v ktorom sa venovala tlohe
regula¢nych experimentdlnych prostredi v kontexte umelej inteligencie a
ochrany l'udskych prav. Druhym hlavnym re¢nikom bol prof. JUDr. Jan Klucka,
CSc., emeritny profesor Pravnickej fakulty Univerzity Pavla Jozefa Safarika v
KoSiciach, ktorého prispevok ,Etické pravidla a umela inteligencia“ reflektoval
etické dimenzie umelej inteligencie a ich vyznam pre pravnu regulaciu novych
technologii.

Tento zbornik obsahuje vyber prispevkov prezentovanych na konferencii.
Nie vSetky prispevky, ktoré na podujati zazneli, si vSak v zborniku zahrnuté,
ked'Ze nie vSetci autori prejavili zaujem o ich nasledné publikovanie. Zaradené
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prispevky presli recenznym konanim a reflektuji rézne perspektivy na vztah
medzi umelou inteligenciou a ochranou zakladnych prav a slobod.

Tento zbornik ma ambiciu prispiet k d'alSiemu rozvoju vedeckej diskusie o
pravnych doésledkoch technologického pokroku a pontknut ¢itatelom podnetné

reflexie o tom, ako mdZe pravo reagovat na vyzvy, ktoré prinasa éra algoritmov.

Lucia BakoSovad



12 Human Rights and Freedoms under Pressure from Algorithms: International and
National Al Challenges

1 Is Sharing Really Caring? Legislative Response to
Sharenting in the EU Digital Legislation

Lucia Rybanovd
https://doi.org/10.33542 /HRF-0541-2-01

Abstract

Sharenting has become a very widespread practice among parents. It consists of
sharing personal information, images and videos of their children online,
particularly on social media platforms. While often well-intentioned, this
phenomenon raises significant concerns regarding children's privacy and safety,
including various risks. Despite its growing prevalence, sharenting remains a
relatively recent concept, and digital legislation has yet to fully address its
implications. This paper examines the response of European Union digital
legislation to sharenting, with particular emphasis on the Digital Services Act. It
explores how the Digital Services Act engages with the practice, focusing on the risk
assessments conducted by selected Very Large Online Platforms under Article 34.
More specificall, we aim to analyse whether these platforms acknowledge
sharenting as a distinct issue and what measures, if any, they have implemented in
response. Additionally, the paper will consider the French Act. No. 2024-120,
amending the French Civil Code, and how it aims to safeguard children from
sharenting. The French legislator has been among the first in the European Union
to implement a law addressing this issue, and it could serve as an inspiration for
strengthening the protection of children's image rights.!

Introduction

Imagine a woman who is an influencer. Her job is to share her everyday life
on social media. This woman becomes pregnant. Since influencing is her only
source of income, she continues sharing almost every moment of her pregnancy
and does not stop after her baby is born. The mother posts photos and videos
from her early motherhood days, including images of her baby. She does not
think twice before posting the photos on social media because, what could go
wrong? In reality, a lot can go wrong. This is a clear example of sharenting. In the

1 The research was supported by the CUSEC Grant Scheme, Faculty of Law, Comenius
University Bratislava (Rybanova_CUSEC,PRAF). Funded by the EU NextGenerationEU
through the Recovery and Resilience Plan for Slovakia under the project No. 17R05-
04-V01-00002 (Competence Center for the Regulation of Cybersecurity, Privacy
Protection and Cybercrime).
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following paragraphs, we will explain what this phenomenon is, why is it
potentially dangerous, and how European digital legislation responds to it.

Sharenting refers to the practice of parents sharing their children’s personal
data online, including photos or videos. While it has become a widely popular
practice, this behaviour can infringe a child’s privacy and undermine the
protective role of the parent.2 Numerous research studies3 have highlighted both
the prevalence of sharenting and the potential negative consequences associated
with this phenomenon.

One of these papers, which focuses on measuring child exposure and user
engagement on TikTok* demonstrates the real impacts of sharenting. The study
analysed 115 TikTok accounts featuring children under 13 years old, most of
which were managed by adults, usually their parents. Examining 432,178
comments on 5,896 unique videos from these accounts, the authors found that
almost 20% of the videos showed minors in revealing clothing, 21% of the
comments related to visual appearance, and 114 comments included attempts
by other users to get in touch with the account holder, mostly by asking to
exchange direct messages or addresses.5

Another example is an investigation conducted in 2023 by the Wall Street
Journal in collaboration with researchers from Stanford University and the
University of Massachusetts Ambherst.6 This investigation revealed that
Instagram’s algorithms were actively promoting paedophile networks which
commission and sell child pornography content through the Meta image-sharing

app.

2 QOECD: Children in the Digital Environment: Revised Typology of Risks. OECD Digital
Economy Papers, No. 302, 2021. p. 14. Online: https://doi.org/10.1787 /9b8f222e-en.

3 For further information, find below some of the research papers related to negative
consequences of sharenting:

FERNANDEZ BLANCO, E., RAMOS GUTIERREZ, M.: Sharenting on Instagram: abuse of
the presence of minors in advertising. In: Revista de Comunicacién, Vol. 23, No. 1, 2024,
pp. 177-194. Online: https://dx.doi.org/10.26441/rc23.1-2024-3460.

STEPHENSON, S., et al.: Sharenting on TikTok: Exploring parental sharing behaviors
and the discourse around children’s online privacy. In: Proceedings of the 2024 CHI
Conference on Human Factors in Computing Systems, 2024, pp. 1-17. Online:
https://dl.acm.org/doi/full/10.1145/3613904.3642447.

4 SCHIRMER, M., VOGGENREITER, A., PFEFFER, ].: More skin, more likes! meas-uring
child exposure and user engagement on tiktok. arXiv preprint. Online:
https://doi.org/10.48550/arXiv.2408.05622.

5 Ibid, p. 3.

6 HORWITZ ]., BLUNT K.: Instagram connects vast pedophile network, The Wall Street
Journal, 7 June 2023. Online: https://www.wsj.com/tech/instagram-vast-pedophile-
network-4ab7189.


https://doi.org/10.1787/9b8f222e-en
https://dx.doi.org/10.26441/rc23.1-2024-3460
https://dl.acm.org/doi/full/10.1145/3613904.3642447
https://doi.org/10.48550/arXiv.2408.05622
https://www.wsj.com/tech/instagram-vast-pedophile-network-4ab7189
https://www.wsj.com/tech/instagram-vast-pedophile-network-4ab7189
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These examples illustrate how sharenting can threaten children’s privacy
and safety. The aim of this paper is to analyse how the Digital Services Act (DSA)7
reacts to the issue of sharenting, identify the most promising measures within
the regulation, and suggest possible improvements. Methodologically, we firstly
made a literature review of books and articles related to sharenting, risks that
arise from sharenting, as well as sharenting and EU digital legislation. Then we
conducted a normative analysis of law, specifically the DSA, with the focus on the
articles that can potentially be used as measures to prevent sharenting, since it
does not address this issue separately. As we concluded from the analysis that
risk assessments could be the most promising measure, we chose 5 biggest social
media platforms designated as Very Large Online Platforms and analysed
whether they address the issue of sharenting in their risk assessments. Finally,
we discuss the French Sharenting law, since France is the first EU Member State
adopt a separate law regulating sharenting.

First, we provide a brief introduction to the phenomenon of sharenting and
the risks it entails. Next, we examine which provisions of the DSA could be help
prevent sharenting, with particular attention to Article 34. In this context, we
analyse the risk assessments of selected Very Large Online Platforms (VLOPs), to
determine whether they identify sharenting as a distinct category of risk. Finally,
we briefly discuss the mechanisms introduced by the French sharenting law. The
conclusions will be summarised in the final section.

1.1 Sharenting

The term sharenting, derived from the words “sharing” and “parenting”,
refers to the practice of parents publicly sharing information about their children
online, mostly on social media platforms. A related subcategory is “influencer
sharenting”, where influencers feature their children on their profiles or create
separate accounts for them.8 This practice raises concerns about children’s right
to privacy, which is often infringed by their own parents.®

7 Regulation (EU) 2022/2065 of the European Parliament and of the Council of 19
October 2022 on a Single Market For Digital Services and amending Directive
2000/31/EC (Digital Services Act) (hereinafter ,DSA“), O] L 277, 27.10.2022.

8 HUDDERS, L. et al.: Little Stars, Big Troubles? Testing the Effectiveness of an Influencer
Sharenting Intervention to Promote Mindful Sharenting Behaviors. In: Annual
Conference of Association of Internet Researchers, 2024, p. 1. Online:
https://biblio.ugent.be/publication/01JNKQXSGTXV95QSKYEXQN3XCK.

9 BLUM-ROSS, A, LIVINGSTONE, S.: “Sharenting,” parent blogging, and the boundaries of
the digital self. In: THUMIM, N. (ed.): Self-(re) presentation now. Routledge, 2020, p.
72. Online:
https://www.taylorfrancis.com/chapters/edit/10.4324/9780429429187-


https://biblio.ugent.be/publication/01JNKQXSGTXV95QSKYEXQN3XCK
https://www.taylorfrancis.com/chapters/edit/10.4324/9780429429187-6/sharenting-parent-blogging-boundaries-digital-self-alicia-blum-ross-sonia-livingstone
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Posting children’s pictures and videos, or personal data online can lead to
various risks, including violations of privacy, undermining the parents’
protective role, online grooming by predators,10 victimisation of minors,!! and
even identity theft.12 These risks can affect minors in different ways. Sharenting
may violate their privacy when parents share photos and videos on social media
that the children might not want others to see, which can lead to a traumatizing
experience. Moreover, these photos can potentially become part of Child Sexual
Abuse Material (CSAM). Children can also be exposed to online grooming or
targeted by predators who may stalk the parents to learn the child’s
whereabouts and approach them when unattended. These risks should be taken
seriously, as they can result in deeply harmful experiences for children.
Furthermore, a study conducted in the United Kingdom found that, on average,
nearly 1,500 photos of a child will have been posted online before they reach the
age of five.13

These concerns surrounding sharenting raise important questions about
child protection, including potential legal safeguards. While European Union
digital regulation has not yet addressed this issue directly, certain rules and
provisions partially cover it. The following sections will analyse, which
provisions of the DSA could be applied to prevent sharenting, with particular
attention to Article 34.

1.2 Digital Services Act and Sharenting

The DSA is an EU regulation that establishes specific obligations for a range
of online services used by individuals within the European Union, regardless of
where the service provider is located.* Intermediaries have different
obligations, depending on the category of services they fall under according to
the DSA. In this paragraph, we assess which mechanisms can be potentially used
to prevent sharenting. These mechanisms can be found in Articles 16 (notice-
and-action mechanisms), Article 22 (trusted flaggers), Articles 28 (protection of
minors), Article 34 and 35 (risk assessment and mitigating measures). While the

6/sharenting-parent-blogging-boundaries-digital-self-alicia-blum-ross-sonia-
livingstone.

10 bid.

11 LAVORGNA, A, UGWUDIKE, P., TARTARI, M.: Online sharenting: Identifying existing
vulnerabilities and demystifying media reported crime risks. In: Crime, Media, Culture,
Vol. 19, Issue 4, 2023, p. 484. Online: https://doi.org/10.1177/1741659022114844.

12 OECD: Children in the Digital Environment: Revised Typology of Risks. OECD Digital
Economy Papers, No. 302, 2021, p. 14. Online: https://doi.org/10.1787 /9b8f222e-en.

13 Jbid, p. 13.

14 DSA, Article 2 (1).


https://www.taylorfrancis.com/chapters/edit/10.4324/9780429429187-6/sharenting-parent-blogging-boundaries-digital-self-alicia-blum-ross-sonia-livingstone
https://www.taylorfrancis.com/chapters/edit/10.4324/9780429429187-6/sharenting-parent-blogging-boundaries-digital-self-alicia-blum-ross-sonia-livingstone
https://doi.org/10.1177/1741659022114844
https://doi.org/10.1787/9b8f222e-en
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regulation includes provisions aimed at protecting children, not all of them are
relevant for addressing sharenting content. Article 28 of the DSA is a clear
example, as it lays out obligations for social media platforms to have “appropriate
and proportionate measures” in place to protect children with respect to their
privacy, safety, and security.!> Paragraph 3 of this article provides that the
European Commission may issue guidelines to support the implementation of
the first paragraph. These guidelines,1¢ published in July 2025, include specific
measures!” aimed at protecting minors.

Furthermore, Article 28, para. 2 of the DSA prohibits social media platforms
from displaying advertisements based on profiling that uses the personal data of
a minor. This rule applies only when the platform is “aware with reasonable
certainty” that the user is a child. The measure aims to protect minors from
targeted marketing and profiling. However, the DSA does not specify any
mechanism for verifying whether a user is a minor. It likely also excludes cases
where targeted marketing occurs through means other than profiling, such as
inferring interests from user behaviour without direct profiling.18 Since
sharenting concerns the behaviour of parents (or adults in general), this article
is not suitable for preventing sharenting.

Article 16 of the DSA addresses notice-and-action mechanisms. These
systems for submitting complaints should be simple and accessible, making it
easier to report and remove illegal content.1® Together with the support of
trusted flaggers,2° this mechanism can play an important role in taking down
sharenting content. However, research evaluating these reporting systems
shows that they are not always user-friendly, largely due to the legal complexity

15 Ibid, Article 28 (1).

16 The guidelines were issued as an annex to the Communication to the Commission No.
C(2025) 4764 final, Approval of the content on a draft Communication from the
Commission - Guidelines on measures to ensure a high level of privacy, safety and
security for minors online. Online:
https://ec.europa.eu/newsroom/dae/redirection/document/118226.

17 The guidelines contain measures aimed to protect minors, such as recommendation
to use effective age verification measures, prohibition from downloading or taking
screenshots of content posted by minors or setting children’s account as private by
default.

18 WOLTERS, P., ZUIDERVEEN BORGESIUS, F.: The EU Digital Services Act: what does it
mean for online advertising and adtech? In: International Journal of Law and
Information Technology, 2025, Vol. 33, p. 24. Online:
https://doi.org/10.1093/ijlit/eaaf004.

19 DSA, Article 16 (1).

20 Ibid, Article 22.
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involved in filing a report under the DSA.2! In practice, this makes it difficult for
minors to report content through a mechanism that is not user-friendly. Another
issue is the age limit: children under 13 are generally unable to use this
mechanism on online platforms, as social media services require users to be at
least 13 years old to register.22

A further limitation in applying this mechanism on sharenting content lies
in the definition of “illegal content”. Under the DSA, “illegal content” refers to any
information that, either on its own or in connection with an activity, violates EU
law or the law of any Member State that aligns with Union law, regardless of the
specific subject matter or nature of that law.23 This means that the legality of
sharenting content depends on national laws, or on the EU law, and in result, it
may be illegal in one Member State but not in another.

Finally, the mechanisms under Articles 34 and 35 of the DSA may offer
another possible measure to address sharenting. Platforms such as Facebook,
Instagram, Snapchat, and TikTok, which are examples of the largest social media
stakeholders, have been designated as VLOPs under the DSA.2* Providers of
VLOPs are required, under Article 34 of the DSA, to conduct a risk assessment at
least once a year or before implementing functionalities that could significantly
affect the risks identified in Article 34. These systematic risks include,
considering their severity and probability, any actual or potential negative
effects on the protection of minors.2> Based on these risk assessments, VLOPs
must implement, reasonable, proportionate and effective mitigation measures
tailored to the identified risks, in accordance with Article 35 of the DSA, which
also provides a non-exhaustive list of possible measures which can be put in
place.26

21 SEKWENZ, M. T., WAGNER, B., PARKIN, S.: “It is unfair, and it would be unwise to expect
the user to know the law!”- Evaluating reporting mechanisms under the Digital Services
Act. In: ACMF AccT 2025 - Proceedings of the 2025 ACM Conference on Fairness,
Accountability, and Transparency, 2025, p. 541. Online:
https://resolver.tudelft.nl/uuid:e992f10b-51ee-4f48-b62d-1b31a6850a46.

22 LENDVAI, G. F.: Sharenting as a regulatory paradox-a comprehensive overview of the
conceptualization and regulation of sharenting. In: International Journal of Law, Policy
and the Family, Vol. 38, Issue 1, 2024, p. 14. Online:
https://doi.org/10.1093/lawfam/ebae013.

23 DSA, Article 3 (h).

24 Online platforms are designated as VLOPs by a decision of European Commission,
according to Art. 33 (4) of the DSA. The overview of the designated VLOPs is available
here:  https://digital-strategy.ec.europa.eu/en/policies/list-designated-vlops-and-
vloses.

25 DSA, Article 34 (1) (d).

26 Jbid, Article 35.
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https://doi.org/10.1093/lawfam/ebae013
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1.3 Sharenting in Risk Assessments

In the following paragraphs, we analyse the outcomes of the risk
assessments of selected VLOPs. We chose the five largest social media platforms
among all designated VLOPs, based on their average monthly active users (in
millions). This data was updated on October 10, 2025, and is therefore up to date.
The five biggest social media platforms according to their average monthly active
users in millions are: (i) YouTube, with 416.6 million users; (ii) Facebook, with
259 million users; (iii) Instagram, with 259 million users; (iv) TikTok, with 135.9
million users; and (v) Pinterest, with 124 million users.2’ We analysed only their
2024 risk assessments, as not all of them were designated and required to
prepare a risk assessment for 2023.

First, none of these platforms mention the term “sharenting”, nor do they
treat it as a separate issue. In relation to minors, the risk assessments primarily
address child safety as users. Regarding the protection of a child’s image,
sharenting is addressed only in a very limited way, mostly under categories such
as “illegal content,” “child nudity,” or “CSAM”. Some platforms mention it more
briefly than others, as demonstrated below.

Starting with YouTube,?8 the risk assessment refers to “Illegal Content,
Behaviour, and Products and Services”. This category includes risks that content
or behavior enabling or involving child sexual exploitation and abuse may be
present or occur on the service.?? The risk assessment highlights YouTube’s
content moderation measures aimed at removing illegal content, especially
CSAM. In addition to CSAI Match technology, YouTube enforces its Community
Guidelines, which explicitly prohibit CSAM.3° The platform claims to use
automated detection systems to identify problematic content and enforce the
Community Guidelines.3! However, the risk assessment does not provide
statistics on how many posts or videos were removed through these measures.32

27 Data source: The overview of the designated VLOPs is available here: https://digital-
strategy.ec.europa.eu/en/policies/list-designated-vlops-and-vloses.

28 YouTube Risk assessment, 2024. Online:
https://storage.googleapis.com/transparencyreport/report-downloads/dsa-risk-
assessment_2024-8-28_2024-8-28_en_v1.pdf.

29 ]bid, p. 131.

30 YouTube child safety policy, Online:
https://support.google.com/youtube/answer/28019997?sjid=78029333422375802
76-EU#zippy=%2Ccontent-featuring-minors.

31 YouTube Risk assessment, 2024, p. 114-116.

32 Please note that these statistics may be found in the Transparency reports, however,
these were not analysed in this research.
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Facebook3? and Instagram3¢ are addressed together, as their risk
assessments contain almost identical information regarding issues related to
sharenting. Both identified “Child Sexual Exploitation, Abuse and Nudity” as a
systematic risk. They reported that the platforms were used to share or promote
content or activities involving non-sexual child abuse, child nudity, child
endangerment, child sexual exploitation, CSAM (including self-generated CSAM),
solicitation of CSAM, sexualization of minors, exploitative intimate imagery, and
sextortion of minors.35

Both of these platforms stated that they disrupted 37 networks which were
abusive and took down almost 200,000 accounts associated with abusive
networks globally. On Facebook, 14.4 million pieces of potential child sexual
exploitation content was identified, while Instagram reported 2.7 million. Most
of this content was detected before users reported it.36

TikTok37 identified illegal content as a systemic risk, specifically under the
category of “risks of CSAM and child sexual exploitation and abuse (CSEA)”. The
assessment emphasized the dangers of disseminating CSAM material and
sexually assaulting minors. The identified risks include dissemination of CSAM
and CSEA, as well as sextortion and grooming. TikTok also provided exact figures
for videos classified as CSAM and CSEA that were removed under the categories
“Safety & Civility - Youth Exploitation & Abuse” and “Youth Safety & Well-Being
- Youth Exploitation & Abuse.”38

Finally, Pinterest’s risk assessment3? also listed illegal content as a systemic
risk. To evaluate the risk of illegal content, Pinterest reviewed categories in its
Community Guidelines#? that align closely with the concept of illegal content and
are most likely to include potentially illegal material. These categories include

33 Facebook Risk assessment, 2024. Online:
https://drive.google.com/file/d/1ID9UGMERDUAV8WIhD65KzIQniMcrmaYH /view
?usp=drive_link.

34 Instagram Risk assessment, 2024, Online:
https://drive.google.com/file/d/1aVDSwdcUQUa5wPXqPyHIFeXGkwiMNT5s /view?
usp=sharing.

35 Facebook Risk assessment, 2024, p. 69; Instagram Risk assessment, 2024, p. 67.

36 Facebook Risk assessment, 2024, p. 70; Instagram Risk assessment, 2024, p. 68.

37 TikTok Risk assessment, 2024, Online: https://sfl16-va.tiktokcdn.com/obj/eden-
va2/zayvwlY_fjulyhwzuhy[/ljhwZthlaukjlkulzlp/DSA/TikTok_DSA_Risk_Assessment
_Report_2024.pdf.

38 Jbid, p. 41.

39 Pinterest Risk assessment, 2024. Online:
https://help.pinterest.com/sites/default/files/dsa/2024-Pinterest-DSA-RIsk-
Assessment-and-Mitigation-Report.pdf.

40 Pinterest Community Guidelines. Online: https://policy.pinterest.com/en/community-
guidelines.
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adult content, adult sexual services, child safety, dangerous goods and activities,
graphic violence and threats, harassment and criticism, hateful activities, and
violent actors. Pinterest expanded these categories to address new and emerging
harm types, with particular emphasis on child safety and adult content.4!

Illegal content mentioned in the Community Guidelines includes material
that contributes to the sexualisation of minors, whether through imagery or text,
such as nudity, partial exposure, or minors in underwear. The guidelines also
state that Pinterest will deactivate users who save otherwise non-violating
content into collections or in other contexts suggesting the intent to sexualise
minors. The risk assessment reports that Pinterest removed 1,233 user-reported
posts violating its child safety policy.42

To summarise none of the analysed platforms identified sharenting as a
separate risk. Instead, it was partially addressed under categories related to
illegal content, primarily child nudity. Moreover, only Pinterest provided specific
figures for posts removed for child safety violations. This demonstrates that
sharenting is not yet considered by platforms as a distinct systemic risk.

1.4 Sharenting in France as a Model Law
France is the first EU Member State to adopt a separate law aimed at

combating and preventing sharenting. Law No. 2024-120 of February 19, 2024,
aimed at guaranteeing respect for children's image rights43 (Sharenting law)
amends the French Civil Code by introducing specific protections for a child’s
image. Emphasized the importance of safeguarding children’s image rights,
citing a report from the National Center for Missing and Exploited Children,
which found that 50% of photographs exchanged on child pornography forums
had originally been posted by parents on their social media accounts. 4

The text was conceived as a “law of education rather than a repressive or
punitive law”. Its purpose is therefore more about regulating than punishing the
publication of images of minors online.*> The Sharenting Law is relatively short
but introduces significant changes. It introduces the concept of the privacy of
minors into the definition of parental authority. It incorporates the concept of
minors’ privacy into the definition of parental authority and applies co-parenting

41 Jbid, p. 18.

42 Pinterest Risk assessment, 2024, p. 19.

43 Loin®2024-120 du 19 février 2024 visant a garantir le respect du droit a I'image des
enfants.

44 Assemblé nationale, propostion de la loi. Online: https://www.assemblee-
nationale.fr/dyn/16/textes/116b0758_proposition-loi.pdf.

45 Ibid.
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principles to the exercise of a child’s image rights, meaning that all decisions
related to these rights must be made jointly by both parents. Even separated
parents are required to jointly protect their child’s image rights while respecting
the child’s right to privacy.46

The law also strengthens the power of the family court judge (Le Juge aux
Affaires Familiales), by prohibiting the publication or dissemination of a child’s
image without the consent of the other parent.4? Finally, in cases where the
dissemination of a child’s image seriously undermines the child’s dignity or
moral integrity, the judge may delegate parental authority regarding image
rights.48

The French Sharenting Law demonstrates that national legislation can fill
gaps left by EU regulations. While the DSA addresses systemic risks and illegal
content broadly, it does not explicitly recognize sharenting as a distinct category
of harm. France’s approach highlights the need for more targeted measures to
protect children’s privacy and image rights in the digital age. This raises an
important question: should similar legislation be adopted at the EU level to
ensure harmonized protection across Member States? And would it be possible?

Conclusion

To conclude, even though sharenting is becoming an increasingly
widespread issue, the DSA does not expressly regulate this practice. While the
DSA introduces important obligations for online platforms, its provisions
primarily focus on illegal content, systemic risks, and child safety in general,
without recognising sharenting as a distinct category of harm. This regulatory
gap is evident in the risk assessments of Very Large Online Platforms, which
address the issue only indirectly and in a very limited way, mostly under
headings such as “illegal content,” “child nudity,” or “CSAM.” None of the analysed
platforms treat sharenting as a separate systemic risk, nor do they propose
targeted measures to mitigate its consequences. However, the issue may also lie
in the interpretation of the DSA by VLOPs, since the regulation does not prevent
them from defining sharenting as a distinct category of risk.

Given the growing prevalence of sharenting and its potential to undermine
children’s privacy, dignity, and safety, additional measures should be considered
to strengthen protection. First, the concept of co-parenting in decisions related
to a child’s image rights, as introduced by the French Sharenting Law, could serve

46 Sharenting law, Article 1 and 2.
47 Ibid, Article 3.
48 Ibid, Article 4.
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as an inspiration for broader regulatory frameworks. This approach ensures that
both parents jointly decide on the publication of a child’s image, thereby
reinforcing accountability and safeguarding the child’s best interests. Second,
compulsory warning signs could be implemented on social media platforms,
alerting parents before they post images or personal information about their
children. Such warnings would serve an educational function, reminding parents
of potential risks and encouraging more responsible online behaviour. Third,
platforms should develop effective automated mechanisms for removing or
restricting potentially problematic sharenting content, as this type of content is
not yet recognised by platforms as potentially harmful.

Ultimately, the absence of explicit regulation on sharenting at the EU level,
combined with the limited attention given to this issue by VLOPs, highlights the
need for a more comprehensive approach. As digital environments continue to
evolve, protecting children’s image rights should become a priority in both
national and EU legislation. Introducing targeted measures, such as co-parenting
requirements, preventive warnings, and takedown systems, would help close
existing gaps and ensure that children’s privacy and dignity are effectively
safeguarded in the online sphere.
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Abstract

Right to a fair trial is protected in a multi-layer way. It is enshrined in Article 6 of
the European Convention on Human Rights, in Article 47 of the EU Charter of
Fundamental Rights and Article 19 of the Treaty on the European Union, but also
in national constitutions of European States. Thanks to this right everyone is
entitled to a fair and public hearing within a reasonable time by an independent
and impartial tribunal established by law. The case law on the meaning of
“independent and impartial tribunal established by law”, both of the ECtHR and the
CJEU, is abundant and has developed rapidly in recent years due to the rule of law
violations in different European States. A "tribunal” is characterised in the
substantive sense of the term by its judicial function, that is to say, determining
matters within its competence on the basis of legal rules and after proceedings
conducted in a prescribed manner. It must also satisfy a series of further
requirements, such as “independence, in particular of the executive; impartiality;
duration of its members’ terms of office. It is also inherent in the very notion of a
“tribunal” that it be composed of judges selected on the basis of merit - that is,
judges who fulfil the requirements of technical competence and moral integrity to
perform the judicial functions required of it in a State governed by the rule of law.
The right to a fair trial presupposes that judge - a human being - is to be
characterized by specific qualities that permit them to objectively and
independently deliver justice. The question of this presentation is to discuss
whether Al can replace human judges, so whether Al can constitute an independent
and impartial tribunal established by law. On the one hand algorithms can provide
for objectivity and homogenous application of law. On the other hand, more
complicated factual background of a case or legal problem might escape
algorithms and lead to unjust results. Is Al capable of analysing emotional and
psychological aspects of a case at stake (like credibility of witnesses)? This issue
raises further questions like on who in fact delivers judgment: a judge, a
programmer or an executive authority that orders the creation of a program and
sets technical requirements for its functioning. Wouldn't it be a violation of the
separation of powers? Another problem are hallucinations, which happen to Al
much too often. Who would review an Al judgment from the perspective of eventual
hallucinations and who does deliver judgment in such case - Al or the reviewer?
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The chapter will try to answer these questions with reference to European
standards.

Introduction

Currently only a few courts use Al-based systems to support judges or to
adjudicate,! so the possibility of Al replacing human judges is a question of the
future. Some scholars indicate that Al merely simulates human thinking, so the
full imitation of human intelligence might not be attainable for algorithmic
models.2 However, according to some scholars, replacing human judges with Al
is inevitable.3

The use of Al to replace judges is definitely tempting, as it facilitates an
analysis of large quantities of data in a very short time. Al systems can be even
superior to human capabilities in terms of precision, speed and reliability, and
moreover any such system, with access to huge databases of national law,
international law and EU law would have larger knowledge than any judge.* Al
can quickly and effectively analyse large portions of documents and evidence,
including text and images, and automatically generate a draft of judicial
decision.> Traditionally such searches were done by legal professionals

1 Estonia is developing an Al judge to decide on small pecuniary disputes of less than
7000 EUR and China has Al judges. In Wisconsin in the US judges use Al to draft
recommended criminal sentences. CONTINI, F.. Artificial Intelligence and the
Transformation of Humans, Law and Technology Interactions in Judicial Proceedings.
In: Law, Technology and Humans, Vol. 2, No. 1, 2020, p. 4; CROOTOF, R.: “Cyborg
justice” and the risk of technological-legal lock-in. In: Columbia Law Review Forum, Vol.
119, No. 7,2019, p. 233; KASAP, G. H.: Can Artificial Intelligence (“Al”) Replace Human
Arbitrators? Technological Concerns and Legal Implications. In: Journal of Dispute
Resolution, Vol. 2021, No. 2, 2021, p. 209. BARYSE, D., SAREL, R.: Algorithms in the
court: does it matter which part of the judicial decision-making is automated? In:
Artificial Intelligence and Law, Vol. 32, 2024, p. 118.

2 LIMBERGER, T, BECK DA SILVA GIANNAKOS, D., SZINVELSKI, M. M.: Can judges be
replaced by machines? The Brazilian case. In: Mexican Law Review, Vol. XIV, No. 2,
2022, p. 57.

3 XU, Z.: Human Judges in the Era of Artificial Intelligence: Challenges and Opportunities.
In: Applied Artificial Intelligence, Vol. 36, No. 1, 2022, p. 1031.

4  NOWOTKO, P. M.: Al in judicial application of law and the right to a court. In: Procedia
Computer Science, No. 192, 2021, pp. 2223-2224.

5 XU, Z.: Human Judges in the Era of Artificial Intelligence: Challenges and Opportunities.
In: Applied Artificial Intelligence, Vol. 36, No. 1, 2022, pp. 1027-1028.
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manually, based on keywords and the analysis took plenty of time, Al can
overtake the performance of such tasks and it will do them more effectively.®

Replacing human judges with Al raises in Europe serious issues regarding
human rights. The European Union even identified Al systems intended for the
administration of justice as high-risk, considering their potentially significant
impact on democracy, the rule of law, individual freedoms as well as the right to
an effective remedy and to a fair trial. The EU indicated that Al tools can support
the decision-making power of judges but should not replace it as the final
decision-making must remain a human-driven activity.”

This paper will analyse and deliberate whether and to what extent it is
possible to replace human judges with Al in Europe. For this purpose, the first
part of the paper will be devoted to the European standard on the right to a fair
trial. The second part will focus on deploring, how Al fits into this standard, what
would enable making final conclusions.

2.1 Right To a Fair Trial: European Standard

Not many documents refer directly to the relationship of Al and human
rights. Within the framework of the Council of Europe the European Ethical
Charter on the Use of Artificial Intelligence in Judicial Systems and their
environment® was established. It provided for five basic principles and the first
of them is the respect of fundamental rights. According to this principle, the use
of Al should not undermine the guarantees of the right of access to the judge and
the right to a fair trial, as well as the rule of law and judges’ independence in their
decision-making process.

Therefore, when discussing the right to a fair trial, we need to start with
relevant basic regulations. In general, in the determination of his civil rights and
obligations or of any criminal charge against him, everyone is entitled to a fair
and public hearing within a reasonable time by an independent and impartial
tribunal established by law. Judgment shall be pronounced publicly but the press

6 LIMBERGER, T, BECK DA SILVA GIANNAKOS, D., SZINVELSKI, M. M.: Can judges be
replaced by machines? The Brazilian case. In: Mexican Law Review, Vol. XIV, No. 2,
2022, p. 61.

7 Regulation (EU) 2024/1689 of the European Parliament and of the Council of 13 June
2024 laying down harmonised rules on artificial intelligence and amending
Regulations (EC) No 300/2008, (EU) No 167/2013, (EU) No 168/2013, (EU)
2018/858, (EU) 2018/1139 and (EU) 2019/2144 and Directives 2014/90/EU, (EU)
2016/797 and (EU) 2020/1828 (Artificial Intelligence Act) (Text with EEA relevance),
OJ L, 2024/1689, 12.7.2024, motive (61), Annex III (8).

8 European Commission for the Efficiency of Justice: European Ethical Charter on the
Use of Artificial Intelligence in Judicial Systems and their environment, adopted at the
31st plenary meeting of the CEPE], Strasbourg, 3 - 4 December 2018.
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and public may be excluded in exceptional circumstances from all or part of the
trial (Article 6(1) ECHR). In the European Union this corresponds to Article 47
of the EU Charter of Fundamental Rights: Everyone is entitled to a fair and public
hearing within a reasonable time by an independent and impartial tribunal
previously established by law. It has to be remembered that the level of
protection stemming from the EU Charter should be at least the same as the level
of protection provided by the Convention (Article 52(3) EU Charter of
Fundamental Rights). At the same time, the EU Member States are obliged to
provide remedies sufficient to ensure effective legal protection in the fields
covered by Union law (Article 19(1) TEU), which is understood as an obligation
to provide for effective judicial protection.

The preservation of the right to a fair trial depends on the circumstances of
the particular case, States are obliged to provide for the overall fairness of the
proceedings. Usually the analysis should not be based on an isolated
consideration of one particular aspect or one particular incident, although at
times it can happen that an isolated factor might be decisive to the evaluation of
the fairness of the proceedings.? At the same time it is emphasized that “fairness”
encompasses only procedural safeguards like equality of arms or participation
in the proceedings and not material fairness related to the manner of resolving
legal dispute by a tribunal.10

One of the most important aspects of the right to a trial is the right to a
hearing by an independent and impartial tribunal established by law. These
concepts correlate with each other and there is a close interrelationship between
them. Any court that does not fulfil these criteria, cannot be considered to be a
“tribunal” in the meaning of Article 6(1) ECHR or Article 47 of the EU Charter of
Fundamental Rights and Article 1 (1) TEU.

The notion of “tribunal established by law” requires that there exists a legal
basis of its existence as well as the court or the composition of the bench in each
case complies with the particular rules that govern it. This notion encompasses
also the process of the initial appointment of a judge to office.1! An organ that
was not appointed in conformity with the will of the legislator, would be

9 ECtHR: Ibrahim and others v. the United Kingdom, Applications no. 50541/08,
50571/08,50573/08 and 40351/09, Judgment of 13 September 2016, pp. 250-251.

10 GORSKI, M.: Dziesigty element. Sztuczna inteligencja jako sedzia a prawo do sqdu. In:
Prawo Mediéw Elektronicznych, No. 3, 2022, p. 6.

11 ECtHR: Kontalexis v. Greece, Application no. 59000/08, Judgment of 31 May 2011, p.
42; ECtHR: Gudmundur Andri Astrddsson v. Iceland, Application no. 26374/18,
Judgment of 1 December 2020, p. 223, 228; ECtHR: Xero Floor w Polsce sp. z o.0. v.
Poland, Application no. 4907/18, Judgment of 7 May 2021, p. 245; ECtHR: Reczkowicz
v. Poland, Application no. 43447 /19, Judgment of 22 July 2021, p. 218.
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deprived of legitimacy required in a democratic society, as the judicial
organisation in a democratic society does not depend on the discretion of the
executive, but that it is regulated by law emanating from parliament.12 Moreover,
if a tribunal does not have jurisdiction to try a defendant in accordance with the
provisions applicable under domestic law, it is not “established by law”.13 The
requirement “established by law” encompasses not only the existence of a legal
basis for a tribunal, but these legal provisions need to be applied in a rational and
non-arbitrary manner.14 The law establishing a tribunal must also meet certain
requirements. It must be formulated in unequivocal terms, to the extent possible,
so as not to allow arbitrary interferences in the appointment process, including
by the executive.15

According to the ECtHR, it is inherent in the very notion of a “tribunal” that
it is composed of judges selected on the basis of merit - that is, judges who fulfil
the requirements of technical competence and moral integrity to perform the
judicial functions required of it in a State governed by the rule of law. The higher
a tribunal is placed in judicial hierarchy, the more demanding the applicable
selection criteria should be.16

A”tribunal” determines matters within its competence on the basis of rules
of law and after proceedings conducted in a prescribed manner. It must be
independent, especially of the executive and legislator, and impartial. These can
be achieved by duration of its members’ terms of office or guarantees afforded
by its procedure.?

12 ECtHR: Lavents v. Latvia, Application no. 58442 /00, Judgment of 28 Novembre 2002,
p. 114; ECtHR: Richert v. Poland, Application no. 54809/07, Judgment of 25 October
2011, p. 42; ECtHR: Reczkowicz v. Poland, Application no. 43447 /19, Judgment of 22
July 2021, p. 216.

13 ECtHR: Richert v. Poland, Application no. 54809/07, Judgment of 25 October 2011, p.
41.

14 HOFMANSKI, P., WROBEL, A.: Artykut 6. In: GARLICKI, L. (ed.): Konwencja o Ochronie
Praw Cztowieka i Podstawowych Wolnosci. Tom 1. Komentarz do artykutéw 1-18,
Warszawa 2010, p. 312.

15 ECtHR: Gudmundur Andri Astrddsson v. Iceland, Application No. 26374 /18, Judgment
of 1 December 2020, p. 230; ECtHR: Xero Floor w Polsce sp. z o.0. v. Poland, Application
no. 4907/18, Judgment of 7 May 2021, p. 246; ECtHR: Reczkowicz v. Poland,
Application no. 43447/19, Judgment of 22 July 2021, p. 219.

16 ECtHR: Gudmundur Andri Astrddsson v. Iceland, Application No. 26374 /18, Judgment
of 1 December 2020, pp. 220 - 222; ECtHR: Xero Floor w Polsce sp. z o.0. v. Poland,
Application no. 4907/18, Judgment of 7 May 2021, p. 244. ECtHR: Reczkowicz v.
Poland, Application no. 43447/19, Judgment of 22 July 2021, p. 217.

17 ECtHR: Belilos v. Switzerland, Application no. 10328/83, Judgment of 29 April 1988, p.
64; ECtHR: Coéme and others v. Belgium, Application no. 32492/96, 32547/96,
32548/96,33209/96 and 33210/96, Judgment of 22 June 2000, p. 99; ECtHR: Richert
v. Poland, Application no. 54809/07, Judgment of 25 October 2011, p. 43; ECtHR: Ninn-
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“Independence” is inherent in the task of adjudication!® and refers to the
necessary personal and institutional independence of a judge that is required for
impartial decision-making, and it is a prerequisite for impartiality. It
characterises both a state of mind, which denotes a judge’s imperviousness to
external pressure as a matter of moral integrity and a set of institutional and
operational arrangements - involving both a procedure by which judges can be
appointed in a manner that ensures their independence and selection criteria
based on merit - which must provide safeguards against undue influence and/or
unfettered discretion of the other State powers (executive, legislative), both at
the initial stage of the appointment of a judge and during the exercise of his or
her duties,? as judiciary is a separate pillar of State authority.2° Courts need to
be protected both against direct and indirect influence of other State authorities
- legislative and executive.2! The body being a court should be protected by
guarantees against outside pressures and it should present an appearance of
independence. In this case the confidence which the courts in a democratic
society must inspire in the public is at stake.22 An independent judge is free not
only from undue influences outside the judiciary, but also from within, including
from directives or pressures from the fellow judges or those who have
administrative responsibilities in the court. The absence of sufficient safeguards
securing the independence of judges within the judiciary and, in particular, vis-
a-vis their judicial superiors, may lead the violation of the right to a fair trial,23
especially if they are in a subordinate position in terms of their duties and the
organisation of their service, regarding one of the parties.2* An independent

Hansen v. Denmark, Application no. 28972/95, Decision of 18 May 1999. PECH, L.:
Article 47(2) - An Independent and Impartial Tribunal Previously Established by Law.
In: PEERS, S, HERVEY, T., KENNER, ]., WARD, ].: The EU Charter of Fundamental Rights.
A Commentary. Hart Publishing: Oxford, 2021, p. 1351.

18 PECH, L.: Article 47(2) - An Independent and Impartial Tribunal Previously Established
by Law. In: PEERS, S, HERVEY, T., KENNER, ], WARD, J.. The EU Charter of
Fundamental Rights. A Commentary. Oxford: Hart Publishing, 2021, pp. 1349, 1353.

19 ECtHR: Gudmundur Andri Astrddsson v. Iceland, Application No. 26374 /18, Judgment
of 1 December 2020, p. 234.

20 NOWOTKO, P. M.: Al in judicial application of law and the right to a court. In: Procedia
Computer Science, No. 192, 2021, p. 2222.

21 CJEU: Case C-585/18, A. K. and Others v Sqd Najwyzszy, CP v Sqd Najwyzszy and DO v
Sqd Najwyzszy, Judgment of 19 November 2019, p. 124-125.

22 ECtHR: Morice v. France, Application no. 29369/10, Judgment of 23 April 2015, p. 78.

23 ECtHR: Parlov-Tkal¢i¢ v. Croatia, Application no. 24810/06, Judgment of 22 December
2009, p. 86.

24 ECtHR: Sahiner v. Turkey, Application No. 29279/95, Judgment of 25 September 2001,
p. 45.
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tribunal exercises its judicial functions wholly autonomously, without being
subject to any hierarchical constraint or subordinated to any other body and
without taking orders or instructions from any source whatsoever, and is thus
protected against external interventions or pressure liable to impair the
independent judgment of its members and to influence their decisions. The
guarantees of independence include the protection from the removal from office
and an adequate level of remuneration.2> “Impartiality” on its part requires that
the court is subjectively free of personal prejudice or bias and impartial from an
objective viewpoint, that is, it must offer sufficient guarantees to exclude any
legitimate doubt in this respect.26 An impartial judge maintains an equal distance
from the parties to the proceedings and their respective interests with regard to
the subject matter of those proceedings.2? At the same time a judge may not be
biased by their own emotions or political preferences.28 To this regard even
appearances may be of some importance,2° nevertheless doubts regarding the
impartiality should be objectively justified.3° The independence and impartiality
criterion applies both to professional judges as well as lay judges,3! so as a
consequence we should assume that it will apply as well to a judge being Al.
One of the important aspects of the right to a fair trial is legal certainty,
which guarantees a certain stability in legal situations and contributes to public
confidence in the courts. The ECtHR accepts on the one hand that certain
divergences in interpretation exist as they are an inherent trait of any judicial
system. On the other hand inconsistent adjudication of claims brought by many
persons in identical situations and the lack of institutional resolution of these

25 CJEU: Case C-64/16, Associagdo Sindical dos Juizes Portugueses v Tribunal de Contas,
judgment of 27 February 2018, p. 44-45.

26 ECtHR: Ninn-Hansen v. Denmark, Application no. 28972 /95, Decision of 18 May 1999,
p. 30; ECtHR: Daktarasv. Lithuania, Application no.42095/98, Judgment of 10 October
2000, p. 30.

27 CJEU: Case C-585/18, A. K. and Others v Sqd Najwyzszy, CP v Sqd Najwyzszy and DO v
Sqd Najwyzszy, judgment of 19 November 2019, p. 122.

28 HOFMANSKI, P, WROBEL, A.: Artykut 6. In: GARLICK]I, L. (ed.): Konwencja o Ochronie
Praw Cztowieka i Podstawowych Wolnosci. Tom 1. Komentarz do artykutéw 1-18,
Warszawa 2010, p. 319.

29 ECtHR: Kyprianou v. Cyprus, Application no. 73797/01, Judgment of 15 December
2005, p. 118; PECH, L.: Article 47(2) - An Independent and Impartial Tribunal
Previously Established by Law. In: PEERS, S,, HERVEY, T.,, KENNER, ], WARD, ].: The EU
Charter of Fundamental Rights. A Commentary. Hart Publishing: Oxford, 2021, p.
1351.

30 HOFMANSKI, P, WROBEL, A.: Artykut 6. In: GARLICK]I, L. (ed.): Konwencja o Ochronie
Praw Cztowieka i Podstawowych Wolnos$ci. Tom [. Komentarz do artykutéow 1-18,
Warszawa 2010, p. 321.

31 ECtHR: Holm v. Sweden, Application no. 14191/88, Judgment of 25 November 1993, p.
30.
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inconsistencies creating continued uncertainty might lead to a violation of
Article 6 ECHR.32 However this does not create a general right to consistency of
case-law or established jurisprudence,33 as case-law development is not, in itself,
contrary to the proper administration of justice since a failure to maintain a
dynamic and evolutive approach would risk rendering it a bar to reform or
improvement, provided that reasons justifying the departure are substantial.34

One of the aims of the discussed right is fairness, as proceedings in a given
case considered as a whole should be fair. A guarantee of fairness is one of the
fundamental principles of any democratic society.35 This means that the rule of
law should be respected and the adjudication is free from arbitrariness.3¢ At the
same time tribunals should analyse the case in thoroughly and seriously,37 by a
proper examination of submissions, arguments and evidence presented by the
parties,3® and not by pre-existing pattern. Also elements of procedural fairness,
like adversarial proceedings or equality of arms, are essential.3° Some cases
require more than only a mere application of legal norms, they might require
human intuition of what is fair and just.4? Fairness is something more than
providing for judicial services, it encompasses the social value of correct,
equitable, and adequate solution of judicial disputes that considers also ethical
values.#!

32 ECtHR: Vin¢i¢ and Others v. Serbia, Application no. 44698/06, Judgment of 1 December
2009, p. 56.

33 ECtHR: Unédic v. France, Application no. 20153/04, Judgment of 18 December 2008,
p- 74.

3¢ ECtHR: Atanasovski v. “the Former Yugoslav Republic of Macedonia”, Application no.
36815/03, Judgment of 14 January 2010, p. 38; ECtHR: Borg v. Malta, Application no.
37537/13, Judgment of 12 January 2016, p. 107.

35 ECtHR: Pretto and Others v. Italy, Application no. 7984 /77, Judgment of 8 December
1983, p. 21.

36 GORSKI, M.: On the Right to a Human Judge in the Context of the Fair Trial Principle. In:
eucrim, Vol. 18, No. 1, 2023, p. 85.

37 ECtHR: Donadzé v. Georgie, Application no. 74664 /01, Judgment of 7 March 2006, p.
35.

38 ECtHR: Kraska v. Switzerland, Application no. 13942 /88, Judgment of 19 April 1993,
p- 30.

39 HOFMANSKI, P, WROBEL, A.: Artykut 6. In: GARLICK]I, L. (ed.): Konwencja o Ochronie
Praw Cztowieka i Podstawowych Wolnosci. Tom 1. Komentarz do artykutéw 1-18,
Warszawa 2010, p. 329.

40 GORSKI, M.: On the Right to a Human Judge in the Context of the Fair Trial Principle. In:
eucrim, Vol. 18, No. 1, 2023, p. 87.

41 LIMBERGER, T., BECK DA SILVA GIANNAKOS, D., SZINVELSKI, M. M.: Can judges be
replaced by machines? The Brazilian case. In: Mexican Law Review, Vol. X1V, No. 2,
2022, pp. 73-74.
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Another important requirement of the right to a fair trial is public hearing
which includes both holding of public hearings and public delivery of
judgments.42 It protects litigants against the secret administration of justice with
no public scrutiny. It is also one of the means whereby confidence in the courts
can be maintained,*3 however this requirement is not absolute. The decision to
hold a hearing in camera should be strictly required in the circumstances of the
case.** Sometimes an oral hearing may not be required, especially where there
are no issues of credibility or contested facts which necessitate a hearing and the
courts may fairly and reasonably decide the case on the basis of the parties’
submissions and other written materials.*> Also the demands of efficiency and
economy can be at stake, especially when the systematic holding of hearings
would prevent compliance with the reasonable-time requirement.#6 Oral
hearings are essential in criminal cases as the accused may need to verify the
accuracy of his or her statements and compare them with those of the victim and
of the witnesses,*7 although at times a hearing might take place with the absence
of the accused when the accused waives the right to be present or deliberately
seeks to evade the trial.#8 From this perspective, oral hearings would be
indispensable also in family matters, as they are based predominantly on parties’
and witnesses’ statements.

2.2 Al Asa]Judge

Having established basic principles regulation, the right to a fair trial, it can
be discussed how Al fulfils them. In this part of the paper the analysis will focus
on the following criteria determined in the previous part: tribunal established by
law, independence and impartiality, legal certainty and public hearing. In
addition to that, some remarks on other issues relating to the use of Al in

42 ECtHR: Sutter v. Switzerland, Application no. 8209/78, Judgment of 22 February 1984,
43 EC%ZIR Riepan v. Austria, Application no. 35115/97, Judgment of 14 November 2000,
44 EC%ZIR Kilin v. Russia, Application no. 10271/12, Judgment of 11 May 2021, pp. 111-
45 }13(133HR Déry v. Sweden, Application no. 28394/95, Judgment of 12 November 2002, p.
46 ;Z.tHR: Jussila v. Finland, Application no. 73063 /01, Judgment of 23 November 2006,
47 ECA&IR Medenica v. Switzerland, Application no. 20491/92, Judgment of 14 June 2001,
48 ECEEIL-}IR Lena Atanasova v. Bulgaria, Application no. 52009/07, Judgment of 26 January
2017, p.52.
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adjudication will be discussed, namely the evidence analysis and hallucinations,
as they highly affect the possibility of the use of Al

2.2.1 Tribunal Established by Law
A law introducing Al as a judge can be established by the legislator, as long

as constitution permits so, therefore in some States constitutional amendments
would be required.4? If this law comes from a parliament, it is formulated in
unequivocal terms and does not permit arbitrary interferences in the
appointment process, it can be easily envisaged, that this requirement is met. As
long as Al acts within frames established by the legislator, on the basis of law,
within its jurisdiction, this technical and formal criterium is fulfilled.
Nevertheless, the story does not end here with formalities, but there are other
qualities required from judges that should be fulfilled to consider them to
constitute and independent and impartial tribunal established by law,
safeguarding everyone’s right to a fair trial.

The law should also indicate requirements of technical competence and
moral integrity to perform the judicial functions, which should be more
demanding the higher the tribunal is placed in the judicial hierarchy. Al's
technical competence can be very high, higher than most if not all human judges,
provided that it is equipped with sufficiently abundant and rich databases.
However, can we speak about moral integrity with reference to Al? From the
linguistic perspective moral refers to the standards of good or bad behaviour,
fairness, honesty, that each person believes in, rather than to laws, it is a person
who behaves in ways considered by most people to be correct and honest.50 Al's
functioning is technical by its very nature, Al doesn’t make moral choices nor has
moral beliefs. At the same time judgments may require analysis from moral
perspective, something that Al simply lacks. On the other hand, there are simple
cases concerning for example mere payments, that require purely legal and
technical analysis. Therefore, it is envisageable that in such simple, technical
cases decided by courts placed low in judicial hierarchy Al could deliver
judgments.

2.2.2 Independence and Impartiality
At first sight Al would be an independent and impartial tribunal, provided
that legislator creates an adequate law regulating its functioning. Its term of

49 VOLOKH, E.: Chief justice robots. In: Duke Law Journal, Vol. 68, No. 6, 2019, p. 1158.
50 Cambridge Dictionary: Moral. Online:
https://dictionary.cambridge.org/dictionary/english/moral#google_vignette.
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office might be unlimited, as it is not a human being so it is not concerned by
limitations created by biological barriers. Deciding a case Al appears to be free
from prejudice and bias, fair, objective and neutral. It seems to be free from
external pressures, as Al would not be subject to disciplinary proceedings,
external criticism simply may not reach Al's “attention”. Al would not have any
concerns regarding removal from office or level of remuneration, which are of
importance for human judges.

However, we cannot lose from sight that Al is human-created, so it will
function in a way its programmer creates it, it will contain those databases, that
its programmer uploads. Al functions on the basis of algorithms, which can be
defined as pre-defined action plans to be followed by Al.5! The Al substantive
content will highly depend on its programmer or on the person or persons that
decide on parameters that judicial Al would need to fulfil. It is very probable that
Al parameters will be decided in a centralised way by an organ who orders the
creation of this specific Al, in most cases it would probably be the Ministry of
Justice. It will then be possible to accuse Al of not being independent from the
Ministry, so from the executive. It is also possible that Al algorithms will be
programmed in such a way that the State Treasury will be favoured in court
proceedings or public prosecutors would be favoured in penal cases. Therefore,
in a case between two individuals Al can be completely impartial and
independent, whereas it may happen that in a case of an individual against a State
Al can be biased by the way it was programmed. This risk needs to be taken into
consideration in discussions on whether Al can replace a judge. As a remedy to
this drawback it is postulated, that the algorithms of such Al systems should be
made public, what would improve transparency and permit public scrutiny
thereof.52 However, it would not be a simple task, because at the same time the
full transparency is not advisable, as then the system vulnerabilities can be
discovered and exploited. Therefore, another solution to this problem is
conferring the overview competences to the body of experts, what would limit
the group of people with the access to codes and algorithms.53 Moreover, the

51 LIMBERGER, T, BECK DA SILVA GIANNAKOS, D., SZINVELSKI, M. M.: Can judges be
replaced by machines? The Brazilian case. In: Mexican Law Review, Vol. XIV, No. 2,
2022, p. 64.

52 NOWOTKO, P. M.: Al in judicial application of law and the right to a court. In: Procedia
Computer Science, No. 192,2021, p. 2224; MICHAELS, A.C.: Artificial Intelligence, Legal
Change, and Separation of Powers. In: University of Cincinnati Law Review, No. 88,
Issue 4, 2020, pp. 1099-1100; KASAP, G. H.: Can Artificial Intelligence (“Al”) Replace
Human Arbitrators? Technological Concerns and Legal Implications. In: Journal of
Dispute Resolution, Vol. 2021, No. 2, 2021, pp. 229-230, 244.

53 CONTINI, F.. Artificial Intelligence and the Transformation of Humans, Law and
Technology Interactions in Judicial Proceedings. In: Law, Technology and Humans, Vol.
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coding and algorithms can be erroneous and at the same time the users may act
in full confidence in the system.>* This problem can be only remedied by high
awareness of the users and their own knowledge combined with the obligation
to review the Al-generated results. We can also find opinions, that independence
and impartiality are necessarily human characteristics, and for this reason a
tribunal may only be composed of human beings.55 This is further supported by
an argument that one of the aspects of the separation of powers, which is an
inherent feature of democracy, is the ability of judiciary to check the other two
branches and Al would be unable to perform the function of checks and
balances.56

M. Gorski disagrees, indicating that it is not the Al program itself, but the
decision-making process, that should not be interfered with and there should be
no external undue influence on how justice is delivered in particular case.
According to this author, human judges are also in a way “programmed” by their
knowledge, cultural and social background or individual prejudices. Therefore,
while Al is being programmed by humans, there should exist specific safeguards
to protect the algorithm from external influence.57 Provided that such safeguards
are technically possible, Al would meet the criterium of independence and
impartiality.

2.2.3 Legal Certainty
Al can contribute to legal certainty, as it will adjudicate in conformity with
patterns compatible with its databases,8 therefore it can raise the level of
confidence in the courts. At some point it may even eliminate inconsistencies in
interpretations and legal uncertainty or even human arbitrariness. This can
contribute to the unification of judicial standards and prevent unfair and
unpredictable judgments. Delivering different judgments in similar and

2,No. 11,2020, p. 15; VOLOKH, E.: Chief justice robots. In: Duke Law Journal, Vol. 68, No.
6,2019, pp. 1175-1176.

54 CONTINI, F.: Artificial Intelligence and the Transformation of Humans, Law and
Technology Interactions in Judicial Proceedings. In: Law, Technology and Humans, Vol.
2,No. 1, 2020, p. 14.

55 NOWOTKO, P. M.: Al in judicial application of law and the right to a court. In: Procedia
Computer Science, No. 192, 2021, p. 2224.

56 MICHAELS, A.C.: Artificial Intelligence, Legal Change, and Separation of Powers. In:
University of Cincinnati Law Review, No. 88, Issue 4, 2020, p. 1100.

57 GORSKI, M.: On the Right to a Human Judge in the Context of the Fair Trial Principle. In:
eucrim, Vol. 18, No. 1, 2023, p. 1156.

58 KASAP, G. H.: Can Artificial Intelligence (“Al”) Replace Human Arbitrators?
Technological Concerns and Legal Implications. In: Journal of Dispute Resolution, Vol.
2021, No. 2, 2021, pp. 214-215.
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repetitive cases undermines judicial credibility and may lead to questioning the
legitimacy of judge’s discretion,>® Al can therefore eliminate this risk.

Unfortunately, at the same time it can eliminate completely legal
development and judicial activism, which can be good for the administration of
justice. Social and economic realms of everyday life change and jurisprudence
should catch up with these developments. Moreover, substantial reasons might
justify departure from a well-established legal precedence. Al acting on the basis
of programmed patterns and past case-law would prevent this from happening.
The law itself requires human interpretation with a space left to choose from
different options. In the case of Al the interpretation would be predetermined,
narrow and lacking flexibility.®® A human judge, when confronted with the
arguments of the parties, can potentially be persuaded, Al does not seem to be
persuadable, as it will deliver judgment on a pre-programmed basis.®! Within the
EU law, Al might overlook the necessity to initiate the preliminary ruling
procedure (Article 267 TFEU).

If the fairness of the proceedings is to be guaranteed by Al, it should be able
to properly analyse the case, submissions and evidence. This might require very
complex and complicated analyses which do not necessarily have to follow the
pre-existing pattern. A case might require taking into account social
developments or specific circumstances existing in a given population,tZ and as
it was already stated, Al decisions would be greatly decided by patterns. If
circumstances and other aspects of the case are not repetitive, but unique, Al
seems rather unable to deliver a fair judgment, as it lacks human behavioural

59 XU, Z.: Human Judges in the Era of Artificial Intelligence: Challenges and Opportunities.
In: Applied Artificial Intelligence, Vol. 36, No. 1, 2022, pp. 1028-1029; GRAVETT, W.
H.: Judicial Decision-Making in the Age of Artificial Intelligence. In: ANTUNES, H. S;
FREITAS, P. M,; OLIVEIRA, A. L.; PEREIRA, C. M.; SEQUEIRA, E. V.; XAVIER, L. B. (eds.):
Multidisciplinary Perspectives on Artificial Intelligence and the Law, Cham: Springer,
2024, pp. 282-283.

60 CONTINI, F.: Artificial Intelligence and the Transformation of Humans, Law and
Technology Interactions in Judicial Proceedings. In: Law, Technology and Humans, Vol.
2,No. 1, 2020, pp. 6-7; VOLOKH, E.: Chief justice robots. In: Duke Law Journal, Vol. 68,
No. 6, 2019, pp. 1183-1184. CROOTOF, R.. “Cyborg justice” and the risk of
technological-legal lock-in. In: Columbia Law Review Forum, Vol. 119, No. 7, 2019, pp.
237-238, 247. KASAP, G. H: Can Artificial Intelligence (“Al”) Replace Human
Arbitrators? Technological Concerns and Legal Implications. In: Journal of Dispute
Resolution, Vol. 2021, No. 2, 2021, pp. 249-250.

61 MICHAELS, A.C.: Artificial Intelligence, Legal Change, and Separation of Powers. In:
University of Cincinnati Law Review, No. 88, Issue 4, 2020, p. 1084.

62 GORSKI, M.: On the Right to a Human Judge in the Context of the Fair Trial Principle. In:
eucrim, Vol. 18, No. 1, 2023, p. 85. MICHAELS, A.C.: Artificial Intelligence, Legal Change,
and Separation of Powers. In: University of Cincinnati Law Review, No. 88, Issue 4,
2020, pp. 1089-1091.
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functions permitting to safeguard the procedural fairness of proceedings.®3 On
the other hand, some authors postulate, that if Al can convincingly and
persuasively justify their judgments, it may be more reliable and credible than a
human judge, and thus its judgments would be more fair.¢* The preservation of
procedural fairness by Al, with protections granted to persons who have justified
difficulties in coping with the electronic system, seems sufficient for some
authors to maintain the overall fairness of the proceedings.®® For this reason it is
again justified that Al could replace human judges in simple, repetitive cases.
This would make work of courts more effective if judges concentrated on more
complicated cases where the application of a simple pattern is not sufficient.

2.2.4 Public Hearing

Al judgments would be considered to be judgments delivered ex parte and
in camera, so its very essence precludes public hearings and public scrutiny over
judicial decisions. At the same time some cases require hearing statements from
the parties or from witnesses, therefore in such instances delivery of a judgment
by Al would be incompatible with the European standard.

On the other hand, the requirement of public hearing is not absolute. It is
envisageable that in cases where adjudication is based solely on documents,
requirements of efficiency and economy might justify the use of Al to deliver
judgments. In such cases the lack of public hearing would not constitute a
violation of the right to a fair trial. Therefore, Al can considerably improve the
speed of proceedings, what in itself is also a value from the perspective of the
right to a fair trial.®¢ This would require a higher informatization of courts,
including online case-filing, online evidence exchange and including online case-

63 WALTERS, R.: Robots replacing human arbitrators: the legal dilemma. In: Information
& Communications Technology Law, Vol. 34, No. 2, 2025, p. 136.

64 VOLOKH, E.: Chief justice robots. In: Duke Law Journal, Vol. 68, No. 6, 2019, pp. 1159~
1160.

65 GORSKI, M.: Dziesigty element. Sztuczna inteligencja jako sedzia a prawo do sqdu. In:
Prawo Mediéw Elektronicznych, No. 3, 2022, p. 6; HOFMANSKI, P, WROBEL, A.:
Artykut 6. In: GARLICKI, L. (ed.): Konwencja o Ochronie Praw Cztowieka i
Podstawowych Wolnos$ci. Tom I. Komentarz do artykutéw 1-18, Warszawa 2010, p.
328.

66 NOWOTKO, P. M.: Al in judicial application of law and the right to a court. In: Procedia
Computer Science, No. 192, 2021, p. 2224. GORSKI, M.: On the Right to a Human Judge
in the Context of the Fair Trial Principle. In: eucrim, Vol. 18, No. 1, 2023, pp. 83-84;
LIMBERGER, T., BECK DA SILVA GIANNAKOS, D., SZINVELSKI, M. M.: Can judges be
replaced by machines? The Brazilian case. In: Mexican Law Review, Vol. X1V, No. 2,
2022, p. 68.
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hearings with Al making transcripts of statements. It would be highly profitable
in cases of mass litigation with standardized case-law.67

2.2.5 Evidence Analysis

Al can be very efficient in analysing documents, so from this perspective
replacing a human judge with Al is imaginable. That would be true especially in
civil and administrative cases based on documents, like for example cases
concerning simple payments. Evidence examination can be done effectively by
Al in standardized and repetitive cases.%8

At the same time, evidence analysis requires often decisions on credibility
thereof, especially when it comes to oral statements made by parties or by
witnesses, they require life experience, so something that Al lacks. As the
development of technology now stands, Al is not equipped with tools permitting
to decide what is true or untrue, or what is credible or incredible, as it purely
operates on databases.®® Evaluation of statements made by different persons
during the proceedings may also require making moral choices. As it was already
stated, Al is unable to make such choices or value judgments, as these are not
mere technical decisions. Another problem is that analysis of texts by Al is purely
mechanical, technical and linguistic, whereas natural persons use contexts,
metaphors or irony.”? Moreover, to prepare a good outcome, Al would need to
receive mere, pure facts, whereas the relations on facts made by parties and
witnesses are personal and subjective, what blurs the image of facts.”?

There are types of cases where evidence analysis plays an important role in
the decision-making process. For example, in penal cases the court needs to
decide not only about legal qualification and penalty imposed, but it also needs
to adjudicate whether the commission of a crime was intentional or
unintentional, a judge must discover why the crime was committed and what are
the defendant’s chances for resocialisation, rehabilitation and reintegration.
Although there are suggestions of automated systems for recidivism predictions,

67 XU, Z.: Human Judges in the Era of Artificial Intelligence: Challenges and Opportunities.
In: Applied Artificial Intelligence, Vol. 36, No. 1, 2022, pp. 1027-1028.

68 Ibid, p. 1027.

69 Although it is possible that Al makes probability analysis and is not limited by
personal knowledge like human judges. See: XU, Z.: Human Judges in the Era of
Artificial Intelligence: Challenges and Opportunities. In: Applied Artificial Intelligence,
Vol. 36, No. 1, 2022, p. 1029.

70 XU, Z.: Human Judges in the Era of Artificial Intelligence: Challenges and Opportunities.
In: Applied Artificial Intelligence, Vol. 36, No. 1, 2022, pp. 1032-1033.

71 KASAP, G. H.: Can Artificial Intelligence (“Al”) Replace Human Arbitrators?
Technological Concerns and Legal Implications. In: Journal of Dispute Resolution, Vol.
2021, No. 2, 2021, p. 246.
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it is indicated that they may lead to discriminatory outcomes, as they fail to
adequately control for gender or racial disparity, but at the same time a human
judge can be also biased and prejudice-driven.”2 In family matters the courts
need to examine what family ties exist between parents and children, how
children function in a family, what type of educational skills parents have, how a
divorce ruling should be shaped. These are issues that escape databases and
cannot be framed in a form of an algorithm. Many civil cases also escape
automatization, especially when the court is to judge on the basis of comity or
principles of social coexistence, and not merely on the basis of available
documents.

2.2.6 Hallucinations

As the technical development now stands Al tools hallucinate. This means
that they can refer to bibliographic sources with references to known authors or
institutions with coherent titles and reasonably appearing contents but
completely non-existent in reality.”3 It can make up stories, case-law, facts about
the world and at the same time some of the content it presents is true. Regardless
whether it concerns a real content or a hallucination, Al presents both in a very
confident tone.”* Hallucinations result from the way Al models are trained,
simply when Al tool does not have sufficient data to refer to, it starts fabricating
details.”> A recent report of EBU showed that about 45% of all Al answers had at
least one significant issue, 31% of responses showed serious sourcing problems,
meaning they were missing, misleading or incorrect, whereas 20% contained
major accuracy issues, including hallucinations and outdated information.’6 At
the same time humans trust automated systems and perceive them as agents

72 GRAVETT, W. H.: Judicial Decision-Making in the Age of Artificial Intelligence. In:
ANTUNES, H. S.; FREITAS, P. M.; OLIVEIRA, A. L.; PEREIRA, C. M,; SEQUEIRA, E. V,;
XAVIER, L. B. (eds.): Multidisciplinary Perspectives on Artificial Intelligence and the
Law, Cham: Springer, 2024, pp. 283-284.

73 SALVAGNO, M.; TACCONE, F. S;; GERLI, A. G.: Artificial intelligence hallucinations. In:
Critical Care, Vol. 27, Art. No. 180, 2023, p. 1.

74 SLATER, ], HUMPHRIES, J.: Another reason to call bullshit on Al “hallucinations”. In: Al
& Society, Vol. 40, 2025, p. 5631.

75 KAMEL, H.: Understanding the impact of Al Hallucinations on the university community.
In: Cybrarians Journal, No. 73, Special Issue, 2024, p. 115.

76 European Broadcasting Union: News Integrity in Al Assistants. An international PSM
study, October 2025. Online: https://www.ebu.ch/research/open/report/news-
integrity-in-ai-assistants.
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with superior analytical capabilities,’” what may lead to blind reproduction of Al
hallucinations in judicial decision-making process.

Courts already use Al to prepare draft rulings, and the problem arises when
the prepared text is not verified by a specialist. Then due to hallucinations they
can contain factual inaccuracies and other serious errors, including mistakes
related to applicable law or cited case-law, which may even be non-existent. In
the US two federal judges already admitted that their staff used artificial
intelligence to help prepare some court orders, the drafts were not subject to
typical review process, and the result was that two orders full of errors were
delivered.”s

If Al analyses the entire case-file it will work also on legal filings prepared
by professional lawyers, who also can happen to use Al to prepare these fillings.
Because of the hallucinations they can also be incorrect and refer to false case-
law or make other errors and at the same time they can be suggestive for courts’
Al In the US some lawyers have already been sanctioned for not having verified
texts prepared for them by AL.79 If left unverified, such filings could cause further
errors attributable either to a judge or to Al used by a judge to prepare the ruling.
If not verified by human judges, Al may continue to repeat the same errors,
making them constant practice, as Al lacks self-reflection and self-correction.80
That is why the awareness of this problem and the issue of ethical use of these
tools should be addressed among human judges.8!

Conclusion

For the reasons mentioned in the previous part it can be concluded that Al
can replace judges up to some extent. Some argue, that if a judicial decision is
just, equal and impartial, it should not matter, whether it comes from Al or a

77 GRAVETT, W. H.: Judicial Decision-Making in the Age of Artificial Intelligence. In:
ANTUNES, H. S.; FREITAS, P. M.; OLIVEIRA, A. L.; PEREIRA, C. M,; SEQUEIRA, E. V,;
XAVIER, L. B. (eds.): Multidisciplinary Perspectives on Artificial Intelligence and the
Law, Cham: Springer, 2024, pp. 290-291.

78 MERKEN, S.: Two federal judges say use of Al led to errors in US court rulings. In:
Reuters, 23 October 2025. Online: https://www.reuters.com/sustainability/society-
equity/two-federal-judges-say-use-ai-led-errors-us-court-rulings-2025-10-23/.
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Reuters, 16 September 2025. Online:
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human judge.82 Al can eliminate inconsistencies in judicial decisions, the
automated process is fast and cheaper.83 Provided for sufficient legal safeguards
regarding its programming, Al can be also impartial.

A good example are civil judgments concerning mere payments. Such
rulings are considered to be uncomplicated and repetitive activities, therefore Al
could be used to replace unnecessary human labour, what would improve
considerably the speed of the proceedings and make courts more effective and
the procedures simplified. At the same time it would reduce the costs of the
proceedings.8* Another advantage would be consistent and predictable rulings.85
Some authors even go further and emphasize that Al judge would eliminate
prejudices that might characterize human judges, although at the same time they
notice that if the input data contain biases, the output will be biased as well,
therefore an adequate programming should solve this problem by making Al
ignore certain category of data or prepare unbiased samples for Al training.86

At the same time there are proceedings which by their very nature escape
the Al adjudication, like family or penal cases, or other complex cases that are
difficult, with new problems to be solved. These should be decided by human
judges in order to get a fair and acceptable result. If Al focuses on simple and
repetitive cases, human judges can concentrate on these more complicated and
nuanced.

It needs to be emphasized that the risk of dehumanizing the justice system
should be avoided.8” Yet Al is based on logical-mathematical intelligence,

82 VOLOKH, E.: Chief justice robots. In: Duke Law Journal, Vol. 68, No. 6, 2019, p. 1163,
1189-1190.
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Intelligence, Legal Change, and Separation of Powers. In: University of Cincinnati Law
Review, No. 88, Issue 4, 2020, p. 1102.
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whereas it lacks emotional intelligence.?8 Thanks to Al formal justice can be
achieved, but in some cases it will be extremely difficult to achieve substantial
justice without elements of emotions or fairness, as well as empathy or
compassion.® Therefore, judge follows social developments, whereas Al might
be unable to apply legal norms in changing social context.?? Scholars assume that
public acceptance of the result of proceedings and the legitimacy of the court
system would be higher with human judges.®! Therefore even in cases where
automatization is possible, a party to the proceedings should have the
opportunity to appeal and to request the analysis of their case by a human judge.

In cases decided by human judges the use of Al is not completely excluded,
as Al can be used to support the work of a judge, by documents and case-law
searches, and including up to suggesting to them the text of a ruling and its
justification®? or provide for necessary data or assessments. The task of the judge
would be then to review the prepared materials and deliver the judgment, as the
judges should not rely blindly on the AI®3 and include also other factors, what
should be reflected in the justification of judicial decision.?* This causes a risk of
shifting the burden of responsibility for the verdict from the judge to Al tool,®5
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therefore human judges should always bear in mind that the ultimate decision is
theirs, and not of the automated system. If human judges discover errors or
hallucinations, they can provide for important feedback helping to improve Al
algorithms and databases. Al can also contribute to judges’ personal
development, by drawing their attention to legal norms, case-law or
interpretation which they have not encountered before. We need to keep in mind
that delivering justice is not a mere application of legal norms, it must also
include sociological context or the principles of equity, so there is still place for
judicial discretion done by human judges.

Regardless of whether Al will become a judge or it will be just a tool
supporting a judge in decision-making process, it needs to be remembered that
like all computer programs it is susceptible to hacking and glitches exploitation.
Some errors in coding or other glitches might also appear. Therefore, any such
tools will require constant human supervision.%
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Abstract

The growing use of artificial intelligence in modern warfare is transforming the
application of lethal force and creating serious risks for the protection of the right
to life. Al-powered weapon systems, capable of selecting and attacking targets with
limited or no human control, may act on the basis of data and algorithms rather
than human judgment. This shift can lead to arbitrary loss of life, especially when
Al-powered systems mistakenly target civilians or behave unpredictably in
situations where human operators are unable to monitor or intervene in time. The
expanding role of Al-powered autonomous weapons in contemporary warfare risks
weakening one of the most fundamental guarantees of international law, which is
the prohibition of arbitrary deprivation of life. Existing legal frameworks, including
the International Covenant on Civil and Political Rights, the European Convention
on Human Rights, and the Geneva Conventions, all presuppose a human decision-
maker who can assess necessity, proportionality, and distinction. When these
judgements are delegated to machines, the traditional safeguards of legality and
accountability are seriously weakened. The use of such systems also raises complex
questions of accountability, as it often remains unclear whether responsibility for
an unlawful deprivation of life should rest with the operator, the commander, the
developer, or the State itself. The 2024 Report of the United Nations Secretary-
General on Lethal Autonomous Weapons Systems underscores these dangers. It
warns that allowing machines to autonomously target human beings crosses an
unacceptable moral line and calls upon States to negotiate a legally binding
instrument by 2026. Within the framework of the Convention on Certain
Conventional Weapons (CCW), States have been discussing this issue since 2014.
However, while the CCW does not currently prohibit the use or development of
autonomous weapons, States, through the meetings of the Group of Governmental
Experts (GGE), discuss possible legal and regulatory approaches to such systems.
The paper proposes that future violations of the right to life can be prevented, and
human dignity preserved in the era of autonomous warfare, only through a binding
international framework that incorporates the principle of meaningful human
control and encourages states to integrate this principle into their domestic
legislation and defense- related policies. It further argues that in armed conflicts
where Al-powered autonomous weapons are already being developed or deployed,
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states should reconsider this approach and adopt the principle of meaningful
human control as a fundamental safeguard for the right to life. By reinforcing
human oversight in decision-making, the adoption of meaningful human control
can also help reduce disputes over accountability for right-to-life violations caused
by Al-powered autonomous weapons.

Introduction

The rapid integration of artificial intelligence (AI) into contemporary
weapon systems, especially Al-powered autonomous weapon systems (AWS),
has generated significant conceptual and normative challenges for international
law by introducing machine-driven decision-making that may increasingly
displace human judgment in target selection and engagement. Systems capable
of independently selecting and attacking targets may challenge the long-standing
legal assumption that decisions involving lethal force should be made by humans
capable of contextual evaluation, moral reasoning, and legal judgment. Where
such decisions are delegated to algorithmic processes, the effective protection of
the right to life under international law may be placed under considerable strain.

International institutions and legal scholarship have repeatedly warned
that increasing autonomy in weapon systems may undermine compliance with
the principles governing the use of lethal force. In particular, concerns have been
raised regarding the ability of Al-powered AWS to respect distinction,
proportionality, and precautions in attack, as well as the implications of
delegating life-and-death decisions to algorithmic processes. These concerns are
not merely theoretical, as recent conflicts suggest that Al-supported targeting
practices may contribute to civilian harm and weakened accountability.

This article argues that Al-powered AWS may pose structural risks to the
protection of the right to life due to three interrelated factors: first, their limited
capacity to apply the normative requirements embedded in international
humanitarian law (IHL) and international human rights law (IHRL); second, the
foreseeable risk of unlawful harm arising from algorithmic limitations, bias, and
unpredictability; and third, the diffusion of responsibility across complex
human-machine assemblages, which challenges traditional accountability
frameworks. While existing bodies of international law remain formally
applicable irrespective of technological change, the operational logic of Al-
powered autonomy exposes gaps in enforcement, attribution, and accountability
that current legal regimes were not designed to address.

The article proceeds in four parts. Section 1 conceptualizes autonomous
and Al-powered AWS and clarifies their technical and operational
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characteristics. Section 2 examines the legal protection of the right to life under
IHRL and IHL. Section 3 analyses how autonomous and Al-supported systems
may give rise to unlawful deprivations of life, both intentional and unintentional.
Section 4 addresses accountability, focusing on state responsibility, individual
criminal liability, and the emerging “accountability gap”.

3.1 Autonomous Weapon Systems (AWS) and the Integration of
Artificial Intelligence (AI)

AWS are commonly understood as weapons that, once activated, can select
and engage targets without further human intervention. This functional
approach, focusing on autonomy in critical targeting functions such as target
identification, selection, and engagement, is reflected in institutional definitions
and State practice. While the precise scope and terminology remain subject to
debate, there is broad agreement that the increasing reliance on automated and
algorithmic decision-making distinguishes AWS from traditional weapons
systems.1

In the literature, AWS are often positioned along a spectrum of human
involvement, commonly described as human-in-the-loop, human-on-the-loop,
and human-out-of-the-loop systems.2 These categories are widely used as

1 Convention on Certain Conventional Weapons (CCW) Group of Governmental Experts
(GGE) has emphasized that autonomy in identification, selection, and engagement
constitutes the core feature of emerging technologies in the area of AWS. Report of the
2019 session of the Group of Governmental Experts on Emerging Technologies in the
Area of Lethal Autonomous Weapons Systems. Online:
https://documents.un.org/doc/undoc/gen/gl14/048/96 /pdf/g1404896.pdf; ICRC
describes AWS as systems that process environmental data through their own sensors
and software and can select and attack targets independently. ICRC: Views on
Autonomous Weapon System, 11 April 2016. Online:
https://www.icrc.org/sites/default/files/document/file_list/ccw-autonomous-
weapons-icrc-april-2016.pdf; United States practice similarly AWS as system that,
once activated, can select and engage targets without further intervention by an
operator. Office of the Under Secretary of Defense for Policy: DoD Directive 3000.09,
Autonomy in Weapon Systems, 25 January 2023. Online:
https://www.congress.gov/crs-
product/IF11150#:~:text=DODD%203000.09%20defines%20LAWS%20as,%22hu
man%200n%20the%20loop%2C%22.

2 The UN Institute for Disarmament Research (UNIDIR): The Weaponization of
Increasingly Autonomous Technologies: Concerns, Characteristics and Definitional
Approaches, 2017, p. 20. Online: https://unidir.org/files/publication/pdfs/the-
weaponization-of-increasingly-autonomous-technologies-concerns-characteristics-
and-definitional-approaches-en-689.pdf.
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descriptive tools to capture variations in the degree of human involvement as
technological autonomy increases.

A further distinction may be drawn between “autonomous” and “Al-
powered” systems. Al is not a prerequisite for autonomy, as some systems
operate on pre-programmed rules. Where Al is integrated, however, it may
expand autonomous capabilities by enabling systems to derive behaviour from
data, adapt to changing environments, or generate decisions through
probabilistic inference.3

The integration of machine learning introduces legally relevant risks.
Advanced models may function as opaque “black boxes” that are difficult to
interpret or predict, even for developers and operators.* Such opacity may
undermine transparency, verification, and accountability, while errors or bias in
training data may contribute to systematic misclassification and heightened
risks of civilian harm.5

Al-powered AWS may also operate at machine speed, compressing human
reaction time and narrowing practical opportunities for intervention once an
engagement sequence has begun. These technical dynamics challenge
foundational legal assumptions about foreseeability, verification, and human
oversight in targeting, thereby intensifying concerns regarding compliance with
[HL and the protection of life under IHRL.®

3 UN Office for Disarmament Affairs: Lethal Autonomous Weapon Systems. Online:
https://disarmament.unoda.org/en/our-work/emerging-challenges/lethal-
autonomous-weapon-systems.

4 SCHARRE, P.: Army of None: Autonomous Weapons and the Future of War. New York:
W. W. Norton & Company, 2018, pp. 104-181.

5 ICRC: Views on Autonomous Weapon System, 11 April 2016; SULLIVAN, S., RICKET, L.:
Targeting in the Black Box. In.: KWAN, C., LINDSTROM, L., GIOVANNELLI, D., PODINS,
K., STRUCL, D. (eds.): CyCon 2024: Over the Horizon 16th International Conference on
Cyber Conflict, 2024, pp- 208-2009. Online:
https://ccdcoe.org/uploads/2024/05/CyCon_2024_Sullivan_Ricket-1.pdf;
International Human Rights Clinic: “Killer Robots” Threaten Human Rights During War,
Peace, 12 May 2025. Online: https://humanrightsclinic.law.harvard.edu/killer-
robots-threaten-human-rights-during-war-peace/.

6 SCHARRE, P.: Army of None: Autonomous Weapons and the Future of War. New York:
W. W. Norton & Company, 2018, pp. 104-115; BOULANIN V., VERBRUGGEN, M.:
Mapping the Development of Autonomy in Weapon Systems. Solna: Stockholm
International Peace Research Institute, 2017, pp. 65-82; UNIDIR: The Weaponization
of Increasingly Autonomous Technologies: Concerns, Characteristics and Definitional
Approaches, 2017, pp. 3-9; Human Rights Watch and The International Human Rights
Clinic: Losing Humanity: The Case Against Killer Robots, 2012, pp. 30-37. Online:
https://www.hrw.org/report/2012/11/19/losing-humanity/case-against-killer-
robots; UN General Assembly: Lethal Autonomous Weapons Systems: Report of the
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Against this background, international regulatory momentum has
increased. More than 120 States have expressed support for negotiating a new
treaty on autonomous weapon systems.” The UN Secretary-General and the
President of the International Committee of the Red Cross (ICRC) have called for
a legally binding instrument by 2026 designed to preserve meaningful human
control over the use of force.® Treaty proponents generally support banning
autonomous weapon systems that operate without meaningful human control or
that are designed to target human beings, while subjecting all other autonomous
systems to strict requirements ensuring meaningful human control.® At the same
time, CCW discussions since 2014 have produced limited substantive outcomes,
in part due to the consensus-based decision-making structure.

From the perspective of the right to life, these developments are significant
because the capacity of autonomous systems to reliably distinguish lawful from
unlawful targets, take precautions in attack, and apply proportionality remains
deeply contested. The prospect of developing an AWS capable of fully satisfying
the requirements of both IHL and IHRL therefore appears, at present, highly
uncertain.10

3.2 The Protection of the Right to Life under International Law
The right to life is recognised as a fundamental and non-derogable human
right, applicable in both peacetime and armed conflict. Accordingly, the use of

autonomous weapon systems raises concerns for the protection of life under
both IHRL and IHL.1!

Secretary-General, ~A/RES/79/88, 1 July 2024, pp. 7-12. Online:
https://docs.un.org/en/A/79/88.

7 Automated Decision Research. Online: https://automatedresearch.org/state-ICRCs/.

8 United Nations Secretary-General and International Committee of the Red Cross: joint
Call for States to Establish New Prohibitions and Restrictions on Autonomous Weapon
Systems, 5 October 2023. Online. https://www.icrc.org/en/document/joint-call-un-
and-icrc-establish-prohibitions-and-restrictions-autonomous-weapons-systems.

9  Stop Killer Robots Campaign: Key Elements of a Treaty on Fully Autonomous Weapons:
Frequently Asked Questions, 2020. Online: https://www.stopkillerrobots.org/wp-
content/uploads/2020/03/FAQ-Treaty-Elements.pdf.

10 Geneva Academy of International Humanitarian Law and Human Rights: Sending Up a
Flare: Autonomous Weapons Systems Proliferation Risks to Human Rights and
International Security, Research Brief, July 2024, p. 4. Online: https://geneva-
academy.ch/wp-content/uploads/2025/09/Sending-Up-a-Flare-Autonomous-
Weapons-Systems-Proliferation-Risks.pdf.

11 BREHM, M.: Defending the Boundary: Constraints and Requirements on the Use of
Autonomous Weapon Systems under International Humanitarian Law and
International Human Rights Law. In: Geneva Academy Briefing, No. 9, 2017, p. 54.
Online: https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2972071; ICRC: ICRC
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3.2.1 The Right to Life under IHRL

The right to life is protected under international law as a fundamental and
universal human right and is enshrined in a range of global and regional human
rights instruments. In this regard, Article 6 of the International Covenant on Civil
and Political Rights (ICCPR) and Article 2 of the European Convention on Human
Rights (ECHR) constitute some of the principal provisions establishing States’
obligations to respect and protect the right to life. These provisions impose
negative obligations on states to refrain from arbitrary deprivation of life and
positive obligations to take appropriate measures to safeguard life within their
jurisdiction.!2 As emphasized by the Human Rights Committee, the right to life is
the supreme right from which no derogation is permitted, even in situations of
armed conflict or public emergency.13

Under IHRL, the use of lethal force by state agents is permissible only in
exceptional circumstances. Any deprivation of life must satisfy strict
requirements of necessity and proportionality. Lethal force may be used only as
a last resort and only where it is unavoidable to protect life. The level of force
used must be strictly proportionate to the legitimate aim pursued.'* These
assessments presuppose human judgment capable of interpreting intent,
evaluating rapidly evolving situations, and exercising restraint.15

Position on  Autonomous Weapon Systems, 12 May 2021. Online:
https://www.icrc.org/en/document/icrc-position-autonomous-weapon-systems.

1z HEYNS, CH.: Report of the Special Rapporteur on Extrajudicial, Summary or Arbitrary
Executions, A/HRC/23/47, 9 April 2013, p. 6. Online:
https://digitallibrary.un.org/record/755741; HEYNS, CH.: Human Rights and the Use
of Autonomous Weapons Systems (AWS) During Domestic Law Enforcement. In: Human
Rights Quarterly, Vol. 38, No. 2, 2016, p. 362.

13 Human Rights Committee: General Comment No. 36: Article 6: right to life,
CCPR/C/GC/36, 3 September 2019, p. 1, https://docs.un.org/en/CCPR/C/GC/36.

14 ECtHR: McCann and Others v. the United Kingdom, Application No. 18984/91,
Judgment of 27 September 1995, para. 149; ECtHR: Mendy v. France (dec.), Application
No. 71428/12, Judgment of 4 September 2018, para. 31-33; Human Rights
Committee: General Comment No. 36: Article 6: right to life, CCPR/C/GC/36, 3
September 2019, para. 12.

15 Human Rights Committee: General Comment No. 36: Article 6: right to life,
CCPR/C/GC/36, 3 September 2019, para. 14. See also Eighth United Nations Congress
on the Prevention of Crime and the Treatment of Offenders, Basic Principles on the
Use of Force and Firearms by Law Enforcement Officials, 7 September 1990, para. 14,
Online:  https://www.ohchr.org/en/instruments-mechanisms/instruments/basic-
principles-use-force-and-firearms-law-enforcement; ECtHR: Giuliani and Gaggio v.
Italy, Application No. 23458/02, Judgment of 24 March 2011, para. 174-179.
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IHRL does not rely on a combatant-civilian distinction. Instead, it protects
all individuals as rights-holders and evaluates the lawfulness of lethal force
through individualized assessments.¢ This feature is particularly relevant when
assessing the compatibility of autonomous and Al-powered AWS with the right
to life.

3.2.2 The Right to Life under IHL

In situations of armed conflict, the protection of life is primarily governed
by IHL. While IHL does not prohibit killing as such, it strictly regulates the
conduct of hostilities through the 1949 Geneva Conventions and their Additional
Protocols. The lawful use of lethal force under IHL is conditioned upon
compliance with fundamental principles designed to limit civilian harm.

The principle of distinction obliges parties to an armed conflict to
distinguish at all times between civilians and combatants. Autonomous systems
may be limited in their ability to interpret contextual and behavioural cues, such
as surrender or hors de combat status.!” Al-based classification relies on pattern
recognition rather than normative reasoning, which may increase the risk of
misidentification in complex environments.

Under Additional Protocol I, the principles of proportionality!® and
precautions?® in attack further require verification of targets, minimization of
civilian harm, and cancellation or suspension of attacks where doubt arises.
Autonomous systems, however, do not recognise doubt or reassess attacks in
light of new information in the manner required by IHL.

3.2.3 The Relationship Between IHRL and IHL
It is now well established that IHRL continues to apply during armed
conflict; however, whether a particular deprivation of life is arbitrary must be
assessed by reference to IHL as the lex specialis governing the conduct of
hostilities.2? This complementary relationship is particularly relevant when
assessing new means and methods of warfare.

16 Human Rights Committee: General Comment No. 36: Article 6: right to life,
CCPR/C/GC/36, 3 September 2019, para. 3; ECtHR: McCann and Others v. the United
Kingdom, Application No. 18984 /91, Judgment of 27 September 1995, para. 146.

17 ICRC: Views on Autonomous Weapon System, 11 April 2016, p. 4.

18 Protocol Additional call to the Geneva Conventions of 12 August 1949, and relating to
the Protection of Victims of International Armed Conflicts, (Additional Protocol I), 8
June 1977, Article 51(5)(b).

19 Additional Protocol I, Article 57.

20 International Court of Justice: The Legality of the Threat or Use of Nuclear Weapons,
Advisory Opinion of 8 July 1996, para. 25; International Court of Justice: Legal
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3.2.4 Implications for Autonomous and Al-powered Weapon
Systems
Both IHRL and IHL are premised on the assumption that decisions involving
lethal force are made by humans capable of contextual interpretation, moral
reasoning, and legal judgment. Autonomous and Al-powered weapon systems
challenge this assumption at a structural level. Their reliance on algorithmic
decision-making and sensor data raises concerns as to their ability to comply
with the legal requirements governing the protection of life, particularly where
lethal force is applied without meaningful human control.2!

3.3 Al-powered Autonomous Weapon Systems and Violations of
the Right to Life
Al-powered AWS may give rise to serious risks of violations of the right to
life due to both their technical limitations and foreseeable operational risks.
Where States knowingly use systems that are known to be incapable of
reliably complying with the principles of distinction, proportionality, or
precautions in attack, or where such systems are reasonably foreseeable to entail
serious risks in this regard, resulting civilian deaths may constitute arbitrary
deprivations of life under IHL.22
Recent conflicts provide reported illustrations of these risks in practice.
Publicly available investigations concerning the use of Al-supported target-

Consequences of the Construction of a Wall in the Occupied Palestinian Territory,
Advisory Opinion of 9 July 2004, para. 106; Study Group of the International Law
Commission: Fragmentation of International Law: Difficulties Arising from
Diversification and Expansion of International Law, A/CN.4/1.682, 13 April 2006, para.
104. Online: https://digitallibrary.un.org/record/574810?v=pdf&In=en.

21 HEYNS, CH.: Human Rights and the Use of Autonomous Weapons Systems (AWS) During
Domestic Law Enforcement. In: Human Rights Quarterly, Vol. 38, No. 2, 2016, p. 366;
UN General Assembly: Lethal Autonomous Weapons Systems: Report of the Secretary-
General, A/RES/79/88, 1 July 2024, p. 11; ICRC: Views on Autonomous Weapon System,
11 April 2016, pp- 3-4. Online:
https://www.icrc.org/sites/default/files/document/file_list/ccw-autonomous-
weapons-icrc-april-2016.pdf.

22 HEYNS, CH.: Human Rights and the Use of Autonomous Weapons Systems (AWS) During
Domestic Law Enforcement. In: Human Rights Quarterly, Vol. 38, No. 2, 2016, pp. 365-
366; CREYGHTON, R.: The Lavender Precedent: Automated Kill Lists and The Limits of
International Humanitarian Law, Action on Armed Violence, 6 November 2025. Online:
https://aoav.org.uk/2025/the-lavender-precedent-automated-kill-lists-and-the-
limits-of-international-humanitarian-law/ICRC; ICRC: ICRC Position on Autonomous
Weapon Systems, 12 May 2021.
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generation systems in Gaza suggest that individuals were designated as military
objectives on the basis of automated assessments with known error rates, while
human oversight was reportedly limited to minimal or perfunctory review.23
Such practices may point not merely to technical malfunction, but to systemic
decision-making structures that risk deprioritizing civilian protection. In these
circumstances, the resulting loss of life may not be readily characterized as
purely accidental. Rather, it may reflect a decision to rely on systems known to
carry a heightened risk of unlawful outcomes, potentially engaging responsibility
for serious violations of the right to life. The UN Secretary-General has
highlighted that autonomous and Al-powered AWS may lead to violations of the
right to life not only through deliberate use, but also as a result of technical
failures, misidentification, unpredictability, and the inability of humans to
intervene in time.24

Beyond that, Al-powered AWS may give rise to violations of the right to life
through a range of technical and operational factors. Autonomous systems rely
on sensor inputs including visual, thermal, radar, or signal data that may be
distorted by environmental conditions such as dust, weather, electromagnetic
interference, or structural obstacles.?> Errors in perception or data
interpretation may lead the system to misidentify civilian objects or persons as
military targets.26 The speed at which autonomous systems operate may also
effectively eliminate opportunities for timely human intervention.??

23 ABRAHAM, Y.: 'Lavender’: The Al Machine Directing Israel’s Bombing Spree in Gaza. In:
+972 Magazine, 3 April 2024. Online: https://www.972mag.com/lavender-ai-israeli-
army-gaza/.

24 UN General Assembly: Lethal Autonomous Weapons Systems: Report of the Secretary-
General, A/RES/79/88, 1 July 2024, para.44-46.

25 ICRC: Views on Autonomous Weapon System, 11 April 2016, pp. 3, 6-9; SCHARRE, P.:
Army of None: Autonomous Weapons and the Future of War. New York: W. W. Norton
& Company, 2018, p. 149; 34. UN Institute for Disarmament Research (UNIDIR):
The Weaponization of Increasingly Autonomous Technologies: Concerns, Characteristics
and Definitional Approaches, 2017, p. 14.

26 ICRC: Views on Autonomous Weapon System, 11 April 2016, p. 5.

27 SCHARRE, P.: Army of None: Autonomous Weapons and the Future of War. New York:
W. W. Norton & Company, 2018, pp. 104-115; BOULANIN V., VERBRUGGEN, M.:
Mapping the Development of Autonomy in Weapon Systems. Solna: Stockholm
International Peace Research Institute, 2017, p. 8; UNIDIR: The Weaponization of
Increasingly Autonomous Technologies: Considering How Meaningful Human Control
Might  Move the Discussion Forward, 2014, p. 3. Online:
https://unidir.org/files/publication/pdfs/considering-how-meaningful-human-
control-might-move-the-discussion-forward-en-615.pdf; 12. Human Rights Watch
and The International Human Rights Clinic: Losing Humanity: The Case Against Killer
Robots, 2012, p. 37. Online: https://www.hrw.org/report/2012/11/19/losing-
humanity/case-against-killer-robots.
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Additionally, bias in training data may lead to discriminatory targeting practices.
Algorithms reflect the data and design choices on which they are based. Where
datasets fail to adequately capture civilian behaviour or incorporate social,
ethnic, or political biases, autonomous systems may disproportionately impact
certain populations.28 Once deployed, they act on predefined objectives without
contextual reassessment, potentially undermining respect for human dignity and
the value of life.

In such cases, the absence of intent does not preclude a finding of
arbitrariness under IHL, particularly where lethal force is applied without the
capacity for contextual assessment or meaningful human judgment.

3.4 Accountability for Right-to-Life Violations

Autonomous decision-making in Al-powered AWS complicates
accountability under both IHL and IHRL by making it more difficult to link
unlawful killings to identifiable human decision-makers or States. While state
responsibility remains applicable under the Articles on Responsibility of States
for Internationally Wrongful Acts (ARSIWA), the deployment of autonomous
systems may heighten States’ due diligence obligations in light of the increased
risks involved. Where an autonomous weapon system is deployed by State
organs or under their authority, the conduct of that system is attributable to the
State, regardless of the degree of autonomy involved.2? State responsibility may
also arise where a State deploys an autonomous weapon system that has not
been adequately tested, reviewed, or assessed for compliance with international
law prior to deployment.3°

Individual criminal responsibility is not excluded; however, its attribution
may be rendered more complex by the increasing integration of Al-powered
AWS.31  Command responsibility may arise where commanders knowingly
deploy systems posing foreseeable risks to civilians. Operator responsibility may

28 See MILANINIA, N.: Biases in Machine Learning Models and Big Data Analytics: The
International Criminal and Humanitarian Law Implications. In: International Review
of the Red Cross Vol. 102, No. 913, 2020, p. 217.

29 DAVISON, N.: A Legal Perspective: Autonomous Weapon Systems under International
Humanitarian Law. In: UNODA Occasional Papers No. 30, November 2017, p. 16.
Online:
https://www.icrc.org/sites/default/files/document/file_list/autonomous_weapon_s
ystems_under_international_humanitarian_law.pdf, HAMMOND, D. N.: Autonomous
Weapons and the Problem of State Accountability. In: Chicago Journal of International
Law, Vol. 15, No. 2, 2015, pp. 668-670.

30 ICRC: Views on Autonomous Weapon System, 11 April 2016, p. 5.

31 Jbid.
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attach where available oversight is neglected or where reliance on automated
outputs prevails over critical human judgment. Developer responsibility may
arise only in limited circumstances, particularly where individuals knowingly
contribute to unlawful outcomes.32

The combined effect of technical opacity and distributed human
involvement gives rise to an emerging accountability gap, a problem that is
further exacerbated by the difficulty of establishing the requisite mens rea, as Al-
mediated decision-making may obscure intent and knowledge even where
unlawful outcomes were foreseeable.33 This accountability gap undermines not
only deterrence but also the procedural dimension of the right to life, including
the right to an effective investigation and remedy.

Conclusion

Al-powered AWS exposes growing tensions between emerging military
technologies and the international legal framework governing the protection of
the right to life. By delegating critical targeting and engagement decisions to
algorithmic processes, such systems challenge foundational assumptions shared
by IHL and IHRL, particularly the premise that decisions involving lethal force
are subject to contextual human judgment and legal accountability. Reliance on
automated, data-driven decision-making raises persistent concerns regarding
compliance with the principles of distinction, proportionality, and precautions in
attack, as well as the continued applicability of the prohibition of arbitrary
deprivation of life.

Beyond the immediate risks of unlawful civilian harm, the increasing
autonomy of weapon systems also complicates accountability mechanisms

32 SPADARO, A.: A Weapon is No Subordinate Autonomous Weapon Systems and the Scope
of Superior Responsibility. In: Journal of International Criminal Justice, Vol. 21, No. 5,
November 2023, p. 1131; BO, M., BRUUN, L., BOULANIN, V.: Retaining Human
Responsibility in the Development and Use of Autonomous Weapon Systems: On
Accountability for Violations of International Humanitarian Law Involving AWS, SIPR],
2022, pp. 34-39.

33 Human Rights Watch and The International Human Rights Clinic: Mind the Gap: The
Lack of Accountability for Killer Robots, 2015, p. 18. Online:
https://www.hrw.org/sites/default/files/reports/arms0415_ForUpload_0.pdf;
DAVISON, N.: A Legal Perspective: Autonomous Weapon Systems under International
Humanitarian Law. In: UNODA Occasional Papers No. 30, November 2017, p. 17. See,
CHENGETA, T.. Accountability Gap, Autonomous Weapon Systems and Modes of
Responsibility in International Law. In: Denver Journal of International Law&Policy,
Vol. 45, No. 1, 2016, p. 24.
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central to the protection of the right to life. Technical opacity and distributed
human involvement make it more difficult to attribute responsibility at both the
State and individual levels, thereby undermining deterrence and the procedural
obligations associated with effective investigation and remedy. In this context,
preserving meaningful human control over the use of lethal force emerges not
merely as a policy preference, but as a normative requirement grounded in
respect for human dignity and the effective protection of the right to life under
international law. Absent meaningful human control, the delegation of lethal
decision-making to machines risks transforming the prohibition of arbitrary
deprivation of life from a legal guarantee into a technical aspiration.
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Abstract

This article examines the challenges posed by Al-assisted infringements of
personality rights for the system of private international law within the European
Union. It argues that the existing jurisdictional framework, particularly under the
Brussels I Regulation (recast), is not fully adapted to address cross-border harms
that are decentralised and simultaneously distributed across multiple jurisdictions.
The analysis focuses on jurisdictional issues in civil liability claims, with particular
attention to the case-law of the Court of Justice of the European Union and the
application of Slovak private international law. It shows that traditional
connecting factors, such as the defendant’s domicile and the localisation of harm,
may not always ensure effective access to justice in cases involving Al-driven
privacy violations and defamation. The article further highlights the tension
between these limitations and the positive obligations arising under Article 8 of the
European Convention on Human Rights. It concludes by suggesting the need for a
more coherent and adaptable approach to jurisdiction in the digital environment.!

Introduction

Al-assisted cyberattacks are reshaping the landscape of infringements of
personality rights. Al-assisted operations, deepfake identity spoofing, large-scale
data scraping, and algorithmic surveillance enable privacy intrusions that are
increasingly borderless, decentralised, and fast-moving. While substantive areas
of law — including data-protection and cybersecurity law — attempt to address
these harms, Private International Law (PIL) remains behind to offer suitable
rules for jurisdiction, applicable law, and enforceability of judgments in these
situations. Notoriously, PIL struggles to address harm that occurred via
internet.2 This effect is magnified when Al is used as a vehicle for infringements
of personality rights including privacy or defamation. The result is a widening
gap between the scope of violations and the capacity of PIL to respond.

1 The paper presents a partial output within the research project Kompetencné centrum
kybernetickej bezpecnosti na Univerzite Pavla Jozefa Safdrika v KoSiciach (KC KB UPJS)
17R05-04-V01-00007.

2 KOHL, U.: Jurisdiction and the Internet — Regulatory Competence over Online Activity.
Cambridge University Press, 2007, ppb. 2010, p. 2.
Online: https://ssrn.com/abstract=4169834.
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The difficulty of existing PIL instruments to cope with these harms stands
in tension with the right to respect for private life under Article 8 of the European
Convention on Human Rights (ECHR), which imposes positive State obligations
to secure privacy rights not only against public authorities, but also against
interferences by private actors.3 The European Court of Human Rights (ECtHR)
has repeatedly held that Article 8 would be rendered illusory if States did not
provide adequate legal remedies where individuals suffer serious interferences
with their private life caused by non-state actors.* Yet in cross-border cyber
incidents, individuals frequently cannot obtain a remedy not because privacy law
is absent, but because PIL rules defeat the ability to sue or enforce a judgment.

This paper argues that Al-assisted privacy attacks expose a structural
mismatch between technological reality and factors used as jurisdictional
criteria in PIL. Regulation Brussels la relies on defendant domicile in the EU and
identifiable territorial links, assumptions which no longer hold where
perpetrators are located outside of the EU or where harm occurs via internet
simultaneously in multiple States. To maintain the effectiveness of Article 8, PIL
must ensure that private-law remedies against cross-border Al harms to
personality rights are not illusory in practice.

This article proceeds from the premise that the current framework of
private international law is structurally ill-suited to address Al-driven harms to
personality rights. The analysis is limited in scope to questions of civil liability
within the EU private international law regime, focusing on disputes between
private parties, namely individuals and corporate actors. It does not extend to
issues of criminal liability, State responsibility, or the enforcement of data
protection rules under the GDPR.

3 ECtHR: X and Y v the Netherlands, Application no. 8978/80, Judgment of 26 March
1985, para 23: ,The Court recalls that although the object of Article 8 (art. 8) is
essentially that of protecting the individual against arbitrary interference by the public
authorities, it does not merely compel the State to abstain from such interference: in
addition to this primarily negative undertaking, there may be positive obligations
inherent in an effective respect for private or family life (see the Airey judgment of 9
October 1979, Series A no. 32, p. 17, para. 32). These obligations may involve the
adoption of measures designed to secure respect for private life even in the sphere of the
relations of individuals between themselves."

4 ECtHR: Ldpez Ribalda and Others v Spain, Application nos. 1874/13 and 8567/13,
Judgment of 17 October 2019, para 135; ECtHR: S6derman v Sweden, Application no.
5786/08, Judgment of 12 November 2013, paras 78-85.
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4.1 The Nature of Al-Assisted Cyberattacks and Privacy Harms
Al alters both the scale and quality of cross-border privacy violations. Four
characteristics are particularly relevant for PIL analysis.

4.1.1 Automation and Scalability

Al enables automated deployment of privacy-invasive operations at a larger
scale than would be feasible manually.> Automated scraping tools, deepfake
generation, and Al-assisted phishing scripts® can potentially affect thousands of
individuals across multiple jurisdictions within short timeframes. While these
operations often involve human setup, the rapid distribution and replication
amplify potential harm. This makes privacy injury inherently multi-territorial,
undermining the assumption that harm can be located in a single State.

4.1.2 Anonymisation and Decentralisation
Al systems often rely on distributed infrastructure — including cloud
servers, decentralised storage networks, and routing systems that obscure IP
origins.” Attribution to a natural or legal person is often challenging in real time.
Where the defendant’s identity cannot be established, defendant-based
jurisdictional rules such as Article 4 Brussels la may be inapplicable, creating
procedural gaps.

4.1.3 Al-Enhanced Personalisation
Al tools analyse datasets to generate content tailored to individuals —
including personal history, social networks, and behavioural patterns.8 Privacy
attacks using Al are therefore targeted rather than random.

5 HAKEEMAT, ].: Harnessing Al for data privacy: Examining risks, opportunities and
strategic future directions. In: International Journal of Science and Research Archive,
2024, Vol. 13, No. 02, p. 2879. Online: DOI: 10.30574 /ijsra.2024.13.2.2510.

6 JABIR, R, LE, J.,, NGUYEN, C.: Phishing Attacks in the Age of Generative Artificial
Intelligence: A Systematic Review of Human Factors. In: A1 2025, Vol. 6, 174, pp. 11-12.
Online: https://doi.org/ 10.3390/ai6080174.

7 ABU-ZAID, R, HAMMAD, A.: Applications of Al in Decentralized Computing Systems:
Harnessing Artificial Intelligence for Enhanced Scalability, Efficiency, and Autonomous
Decision-Making in Distributed Architectures. In: Journal of Artificial Intelligence &
Cloud Computing, Vol. 7, No. 6, 2024, p. 165. Online:
https://www.researchgate.net/publication/386219179_Applications_of Al _in_Dece
ntralized_Computing_Systems_Harnessing_Artificial_Intelligence_for_Enhanced_Scala
bility_Efficiency_and_Autonomous_Decision-Making_in_Distributed_Architectures.

8 SADIKU, M. N,, ASHAOLU, T. ], AJAYI-MAJEBI, A., & MUSA, S. M.: Artificial Intelligence
in Social Media. In: International Journal of Scientific Advances, 2021, Vol. 2, No. 1, pp.
15-20. Online: DOI: 10.51542 /ijscia.v2il1.4.
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4.1.4 Simultaneous Dissemination and Chain Harms
Once deployed, harmful online content may be amplified at scale through
automated mechanisms, including social bots and algorithmic recommendation
systems, which have been shown to play a significant role in the dissemination
of low-credibility or harmful information.? Harm can persist even after the
original content is removed. Traditional PIL concepts, which assume a single-
place event of harm, are ill-suited to these dynamics.

4.1.5 Consequence for Jurisdictional Rules PIL

Efforts to obtain compensation for damage in cases involving a foreign
element through civil proceedings necessarily entail the application of the rules
of private international law. As a first step, the claimant must consider which
State’s courts may be seized of the claim for damages; likewise, the court must
assess whether it has international jurisdiction to hear the case.

The following analysis focuses on the issue of international jurisdiction of
courts in cases concerning infringements of personality rights with a foreign
element, from the perspective of the courts of the Slovak Republic. Particular
attention is given to infringements carried out via the Internet with the use of
artificial intelligence. The applicability of the Brussels Ia Regulation? as well as
of the domestic legal sources of the Slovak Republic, will be examined.

4.2 Jurisdictional Challenges under Brussels Ia Regulation in
Personality Rights Claims
A key preliminary issue in applying the Regulation is its personal scope:11
does the defendant have a domicile in a Member State of the European Union?

9 SHAO, C,, CIAMPAGLIA, G.L., VAROL, O. et al: The spread of low-credibility content by
social bots. Nat Commun 9, 4787 (2018), p- 5. Online:
https://doi.org/10.1038/s41467-018-06930-7.

10 Regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12
December 2012 on jurisdiction and the recognition and enforcement of judgments in
civil and commercial matters (recast), O] L 351, 20.12.2012, pp. 1-32 (hereinafter
referred to as the “Brussels la Regulation”).

11 This understanding of the personal scope of the Regulation is shared by Lazi¢ and
Mankowski (LAZIC, V., MANKOWSKI, P.: The Brussels I-bis Regulation: Interpretation
and Implementation. Edward Elgar Publishing Limited, 2023, p. 54). By contrast,
Magnus states that the Regulation does not require specific personal conditions,
arguing that the basic rule that the defendant must be domiciled in a Member State
rather concerns the territorial connection between the dispute and the court
(MAGNUS, U.: Introduction. In: MAGNUS, U., MANKOWSK], P.: Brussels Ibis Regulation
Commentary. Kéln: Verlag Dr. Otto Schmidt KG., p. 36).
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In the case of companies or other legal persons, or associations of natural
or legal persons, domicile is defined in Article 63(1) by three alternative
connecting factors—statutory seat, central administration, or principal place of
business—any one of which is sufficient. Article 63(2) further clarifies the
concept of “seat” for jurisdictions that do not recognise this notion (namely
Cyprus and Ireland).

With regard to natural persons, however, the Regulation expressly refers
the concept of domicile to national legal systems (Article 62). As a result, the
notion is not interpreted uniformly or autonomously, but rather according to the
law of each Member State. In the case of the Slovak Republic, the interpretation
of domicile for the purposes of the Brussels [ Regulation (recast) is based on the
case law of the Supreme Court of the Slovak Republic,?2 which has held that
domicile is the place where a person actually resides on a permanent basis, even
if they are formally registered as having permanent residence in the jurisdiction
of another court. The Court further emphasised that the concepts of domicile and
permanent residence cannot be equated, as a natural person may not in fact
reside at their officially registered place of residence.

The purpose of this article is to examine infringements of personality rights
involving the use of artificial intelligence. It proceeds on the assumption that the
claim will be directed against a natural or legal person exercising control over
the relevant Al application and should therefore bear responsibility for the
damage caused.

4.2.1 Defendant Domiciled in a Member State

Where the defendant is domiciled in a Member State, they may rely on the
application of the uniform rules of international jurisdiction laid down in the
Brussels Ia Regulation. Pursuant to Article 5, national rules of jurisdiction are
excluded in such cases.

Within the Regulation, general jurisdiction is established in Article 4. Before
applying this provision, however, it is necessary to consider special heads of
jurisdiction, which operate as exceptions and thus constitute lex specialis.
Exclusive jurisdiction under Article 24 is not applicable to claims for damages
arising from infringements of personality rights. Likewise, the protective
provisions concerning weaker contractual parties (Articles 10-23) are, by their
nature, irrelevant. A further deviation from the general rule is the choice of court

12 Decision of the Supreme Court of the Slovak Republic 4 Cdo 40/2014 of 19.2. 2015, p.
9.
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under Article 25, which may also apply to non-contractual claims (despite the
ambiguity of the Slovak language version).13

In the absence of prorogation of jurisdiction under Article 25—which will
likely be the typical scenario—jurisdiction is determined under Article 4(1),
allowing proceedings to be brought in the courts of the defendant’s domicile. At
the same time, the Regulation provides alternative fora under Articles 7-9, which
the claimant may invoke alongside the general rule.

A key alternative is Article 7(2), governing non-contractual liability, which
confers jurisdiction on the courts of the place where the harmful event occurred
or may occur. As this concept is not defined in the Regulation, it has been shaped
through the autonomous and uniform interpretation of the Court of Justice of the
European Union. In Case 21/76 Bier, concerning environmental damage caused
by pollution of the Rhine, the Court held that this criterion encompasses both the
place of the causal event (locus actus) and the place where the damage
materialised (locus damni).'* These connecting factors are equal in rank,
allowing the claimant to choose between them5—a solution commonly referred
to as the principle of ubiquity.16

In practice, the two connecting factors often coincide in the same
jurisdiction, diverging only in so-called distance torts. In Shevill, which
concerned cross-border defamation in the press, the Court further clarified that,
where damage occurs in several States, jurisdiction based on the place of damage
is limited to the harm suffered within that State!” (the mosaic principle!s).
Jurisdiction arises only in respect of direct damage,? whereas the place of the

13 Article 25(1) of the Brussels Ia Regulation in the Slovak language provides that “the
parties to a contract” may choose the court having jurisdiction. In light of the other
language versions, this provision is interpreted as referring to the parties to the
jurisdiction agreement itself. CSACH, K., GREGOVA SIRICOVA, L.: Uréovanie prdvomoci
pri rozhodovani o obcianskych a obchodnych veciach. In: CSACH, K, GREGOVA
SIRICOVA, L., JUDOVA, E.: Uvod do S$tidia medzindrodného prdva sitkromného.
Bratislava: Wolters Kluwer, 2018, p. 79.

14 CJEU: Handelskwekerij G.J. Bier BV v Mines de Potasse d’Alsace SA, Case 21/76,
Judgment of 30 November 1976, paras. 2-4.

15 Ibid, paras. 15-19, 24-25.

16 MANKOWSKI, P.: Article 7. In: In MAGNUS, U, MANKOWSKI, P.: Brussels Ibis
Regulation Commentary. Kéln: Verlag Dr. Otto Schmidt KG., p. 259.

17 CJEU: Fiona Shevill and Others v Presse Alliance SA, Case C-68/93, Judgment of 7 March
1995, paras. 28-33.

18 MANKOWSK], P.: Article 7, cited above, p. 261.

19 CJEU: Verein fiir Konsumenteninformation v Volkswagen AG, Case C-343/19, Judgment
of 9 July 2020, para. 26.
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causal event confers jurisdiction over the entirety of the damage, including harm
occurring across multiple jurisdictions.

The internet significantly amplifies the occurrence of such cross-border
torts. Due to the global accessibility of online content, harm may arise in any
State where the content is available. The Court of Justice has adapted its
interpretation of Article 7(2) accordingly. In eDate,2° the Court held that, in cases
of online defamation, full compensation may be sought either in the State of the
causal event or in the State of the victim’s centre of interests, typically their
habitual residence. At the same time, the mosaic approach was reaffirmed.
Instead of an action for liability in respect of all the damage caused, the claimant
may also bring his action before the courts of each Member State in the territory
of which content placed online is or has been accessible. Those courts have
jurisdiction only in respect of the damage caused in the territory of the Member
State of the court seized. This conclusion gives claimants significant choice
(forum optio) but also produce fragmentation and inefficiency when damage is
widespread.

More recently, Bolagsupplysningen?! extended that reasoning to legal
persons. Further, it clarified that that a person who alleges that his personality
rights have been infringed by the publication of incorrect information
concerning him on the internet and by the failure to remove comments relating
to him cannot bring an action for rectification of that information and removal of
those comments before the courts of each Member State in which the
information published on the internet is or was accessible. Only courts having
jurisdiction over the entire damage are competent to rule on requests for
removal and rectification of allegedly disparaging content since those requests
are not separable per Member State as the amount of damages. In the latest step
of this judicature journey (case Gtflix Tv?2), the Court of Justice added that it is
possible to claim, before the courts of each Member State in which the comments
are or were accessible, compensation for the damage suffered in the Member
State of the court seized, even though those courts do not have jurisdiction to
rule on the application for rectification and removal.

Even these adaptations remain premised on a known, EU domiciled
defendant and require some concrete link between content and victim (e.g.,
name, image, or other identifiable reference) to justify jurisdiction

20 CJEU: eDate Advertising GmbH and Others v X and MGN Limited, Joined Cases C-509/09
and C-161/10, Judgment of 25 October 2011.

21 CJEU: Bolagsupplysningen OU and Ingrid llsjan v Svensk Handel AB, Case C-194/16,
Judgment of 17 October 2017.

22 CJEU: Gtflix Tv v DR, Case C-251/20, Judgment of 21 December 2021.
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(Mittelbayerischer Verlag).23 The Court has held that, in cases of harm affecting
an indeterminate group of persons, the centre of interests cannot serve as a
connecting factor due to the absence of individualisation. This illustrates the
structural limits of the current framework, particularly where harm affects
multiple subjects.

The CJEU'’s case-law on the violation of personality rights has been criticized
by scholars, some Advocates General and practitioners. Critics claim that the
mere accessibility of the infringing content is not sufficient to establish
jurisdiction based on the place where the damage occurred, and that the
application of the mosaic principle brings about a multiplication of fora that does
not serve the legitimate interest of any party and defies the objectives of
predictability and sound administration of justice The Commission Regarding
Article 7(2), debates focus on the difficulties in relation to the determination of
the place of damage in cases of purely financial loss, as well as the continued
relevance of the mosaic principle in cases involving the violation of privacy
rights. A future review of the Regulation could therefore consider ways to
simplify and modernize Article 7(1) and 7(2).2¢ According to the EU
Commission’s Report, the distinction between online and offline content could
be criticised as difficult to apply in practice, since most of the newspapers are
available both in print (offline) and online. As a result, the courts are required to
complete the challenging task of finding out at the centre of interest which
damage has been caused online (the damage can be claimed as a whole) or offline
(only damage sustained in this single Member State can be claimed).25

For the sake of completeness, it should be noted that the claim could also
potentially fall within Article 7(3), concerning civil claims arising from criminal
offences, provided that the criminal court has jurisdiction to hear civil matters
under national law. Article 7(5) may also be relevant, allowing proceedings in
matters relating to the operations of a branch, agency, or establishment before
the courts of its location.

In addition, Article 8 addresses situations involving closely connected
claims or multiple defendants, enabling their joint adjudication in the interest of
procedural efficiency; jurisdiction also extends to counterclaims.

23 CJEU: Mittelbayerischer Verlag KG v SM, Case C-800/19, Judgment of 15 June 2021.

24 Report from the Commission to the European Parliament, the Council and the
European Economic and Social Committee on the Application of Regulation (EU) No
1215/2012 of the European Parliament and of the Council of 12 December 2012 on
jurisdiction and the recognition and enforcement of judgments in civil and
commercial matters (recast), Brussels, 2.6.2025 COM(2025) 268 final, p. 10.

25 Jbid, p. 9.



Al-Assisted Cyberattacks on Privacy: Challenges for Private International Law | 73

Finally, jurisdiction may also be established through tacit prorogation
under Article 26, where the defendant enters an appearance without contesting
jurisdiction at the earliest stage of the proceedings.

4.2.2 Defendant Domiciled in a Third State

Where the answer is negative—i.e. where the defendant is not domiciled in
any EU Member State—the scope of application of the Brussels I Regulation
(recast) is limited. The international jurisdiction of the courts of a Member State
may then be established under the Regulation only in the situations enumerated
in Article 6. The first two options listed therein are not relevant to the defamation
claim for damages under consideration, as they concern claims arising from
specific (protected) types of contracts (Article 18/1 for consumer contracts and
Article 21/2 for individual employment contracts). Nor can exclusive jurisdiction
under Article 24 be relied upon, since none of the situations listed therein is
applicable to claims for damages resulting from infringements of personality
rights. The remaining possibility is to establish jurisdiction by agreement (Article
25 for express agreements and Article 26 for tacit prorogation26), which,
although possible for damages claims, is unlikely in practice.

Where none of the criteria laid down in the Regulation can be relied upon,
jurisdiction is determined in accordance with the law of each Member State. In
the case of Slovak courts, the relevant criteria are set out in Act No 97/1963 Coll.
on Private International Law and Procedure.?” The rules on jurisdiction are
contained in §§ 37-47a; the following analysis focuses on those provisions that
are relevant.

4.3 Analysis of the provisions of the Slovak PIL Act relevant to
jurisdiction in cases of damage caused by infringements of
personality rights

The basic jurisdictional rule in § 37 is based on the criterion of

domicile/seat (which is not applicable here, as the defendant is domiciled in a
third State) and, in matters relating to property rights, on the presence of
property in Slovakia. According to the case-law of the Supreme Court of the

26 The German Federal Court of Justice has expressed a positive view on the application
of Article 26 to defendants domiciled outside the EU (notwithstanding the fact that
Article 6 does not refer to Article 26). See WIEPEN, M.: German Federal Court of Justice:
Article 26 Brussels la Regulation Applies to Non-EU Defendants (October 12, 2023).
Online:https://conflictoflaws.net/2023 /german-federal-court-of-justice-article-26-
brussels-ia-regulation-applies-to-non-eu-defendants/ (accessed 12 October 2025).

27 Hereinafter also as ,the Act".
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Slovak Republic,28 this does not refer to any property, but specifically to the
property that is the subject matter of the dispute. This, again, is not relevant for
by infringements of personality rights.

In addition to the general rule (§ 37), jurisdiction may alternatively be
established under §§ 37a-c. Section 37a is not applicable, as it concerns
contractual relationships. By contrast, § 37b is relevant for damage caused by
infringements of privacy or personality rights and provides for three situations.
Under point (a), Slovak courts have jurisdiction in matters relating to non-
contractual liability where the event giving rise to the damage occurred or may
occur in the territory of the Slovak Republic. Point (b) concerns civil claims
arising from criminal proceedings: Slovak courts may hear such claims where
the criminal proceedings are conducted by Slovak authorities. The third
criterion, set out in point (c), relates to disputes concerning the business
activities of an undertaking or its branch or establishment; Slovak courts have
jurisdiction where such an establishment is located in Slovakia. All three
situations could theoretically apply to defamation claims and serve as a basis for
the jurisdiction of Slovak courts.

Particular attention should be paid to § 37b(a), which was introduced by an
amendment?? intended, according to the explanatory memorandum,3? to
incorporate the principles of Article 5(3)-(5) of the Brussels I Regulation.
Specifically, Article 5(3) provided that, in matters relating to non-contractual
liability, proceedings may be brought in the courts of the place where the harmful
event occurred or may occur.3! The same criterion was transposed into § 37b(a).
As noted above, according to the case-law of the Court of Justice, this concept
encompasses both the place of the causal event and the place where the damage
occurred, these being equivalent connecting factors between which the claimant
may choose. However, the explanatory memorandum adopts a narrower

28 Decision of the Supreme Court of the Slovak Republic 1Cdo/37/2017 of 22 August
2018, para. 27: “The wording of the provision ‘if he has property here’ cannot be
interpreted broadly to mean that it is sufficient for a person to have any property in the
territory of the Slovak Republic (such as a bank account or similar), but rather it must
be the specific property that forms the subject matter of the proceedings.”

29 ActNo. 589/2003 Coll,, amending and supplementing Act No 97 /1963 Coll. on Private
International Law and Procedure, as amended, and amending and supplementing
certain other acts.

30 See Explanatory Memorandum to the draft Act No 589/2003 Coll,, p. 10 (section “Re
§ 37M). Online:
https://www.nrsr.sk/web/Dynamic/DocumentPreview.aspx?DocID=187042.

31 The same criterion is now contained in Article 7(2) of the Brussels I Regulation
(recast), referred to above.
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interpretation, focusing solely on the occurrence of damage within the territory
of Slovakia. It does not envisage jurisdiction based on the place of the causal
event (where the wrongful conduct occurred in Slovakia): “In the case of point
(a), this concerns any damage arising from a non-contractual relationship. The
decisive factor for establishing the jurisdiction of Slovak courts is that the damage
occurred or may occur within the territory of the Slovak Republic (i.e. the mere risk
of damage occurring in Slovakia is sufficient).”32 The explanatory memorandum
is therefore internally inconsistent: while aiming to align domestic law with the
jurisdictional criteria of the Brussels regime, it interprets those criteria
differently.

[tis preferable to adopt an interpretation under which the “event giving rise
to the damage” includes both the place of the causal event (conduct in Slovakia)
and the place where the damage occurred (damage in Slovakia).33 In addition to
ensuring consistency with the Brussels regime, such an interpretation can be
justified on the ground that the place of the wrongful act establishes a sufficiently
predictable connection between the dispute and the forum for the defendant.

Furthermore, § 37c may be relevant in cases involving defendants
domiciled outside the EU. Under this provision, jurisdiction may also be
established in respect of closely connected claims where joint proceedings are
necessary to avoid the risk of irreconcilable judgments, as well as in the case of
counterclaims that are factually linked to the original claim. The Slovak court
may thus exercise jurisdiction over a party in respect of whom it would
otherwise lack jurisdiction, provided that the claims are closely connected to
those already pending before it and for which jurisdiction exists under other
provisions of the Act.34

Section 37d (exclusive jurisdiction) is not applicable, as the case (privacy
and defamation) does not fall within any of the exhaustively listed situations.
Likewise, § 37e (choice of court) is of limited relevance, since the parties may
rely on Article 25 of the Brussels Ia Regulation, which takes precedence and
applies irrespective of the domicile of the parties.

32 See Explanatory Memorandum to the draft Act No 589/2003 Coll,, p. 10 (section “Re
§ 37b"), cited above.

33 Stevéek also supports taking into account the case-law of the Court of Justice of the
European Union for the interpretation of § 37b(a) of the Private International Law Act
(without considering the relevant part of the explanatory memorandum) (STEVCEK,
M.: § 37b [Alternative jurisdiction]. In: LYSINA, P, STEFANKOVA, N., DURIS, M.,
STEVCEK, M.: Zakon o medzindrodnom prave sikromnom a procesnom. Komentar.
Bratislava: C. H. Beck, 2011).

34 Decision of the Supreme Court of the Slovak Republic 1Cdo/37/2017 of 22 August
2018, para. 28.
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In exceptional circumstances, Slovak courts may establish jurisdiction even
in the absence of any connecting factor under the Act. The conditions are set out
in § 47a, introduced by amendment with effect from 1 July 2022:35

- proceedings cannot be effectively initiated or conducted
abroad; and
- the case has a close connection with the Slovak Republic.

The Act explicitly provides that this includes situations where recognition
of a foreign judgment has been refused in Slovakia and new proceedings cannot
be brought abroad due to res judicata. According to the explanatory
memorandum, § 47a reflects the principle of forum necessitatis. This priciple is
recognised in other national legal systems and in certain EU instruments.3¢ In
practice, exceptional situations may arise where a foreign court that would
otherwise have jurisdiction is unable to exercise it—for example due to
diplomatic immunity or civil unrest. In such cases, it may be appropriate to allow
Slovak courts to hear the dispute in order to safeguard the claimant’s right to a
fair trial. The exercise of this jurisdiction presupposes a sufficient connection
with Slovakia (e.g. nationality of a party or economic interests located in
Slovakia), and it remains within the court’s discretion whether to assume
jurisdiction.37

Finally, it is submitted, in line with Hat'apka,38 that § 47a is not intended as
a general corrective mechanism for deficiencies in foreign proceedings: issues
relating to procedural fairness (such as bias or delays) or the outcome of foreign
proceedings must primarily be addressed through remedies available under the
lex fori of the court seized.

4.4 Jurisdictional Criteria De Lege Ferenda
The report by Symeonides and Jayme, prepared for the Institut de Droit
International, addresses legal challenges arising from cross-border

35 ActNo 108/2022 Coll,, amending and supplementing Act No 97/1963 Coll. on Private
International Law and Procedure, as amended, and amending and supplementing
certain other acts.

36 FRANZINA, P.: Forum Necessitatis. In: 1. VIARENGO, 1., VILLATA F. C. (Eds.): Planning
the Future of Cross Border Families - A Path Through Coordination. Bloomsbury
Publishing, 2020, pp. 325 330.

37 Explanatory Memorandum to the draft Act No 108/2022 Coll,, p. 2 (Re point 3 - § 47a).
Online:
https://www.nrsr.sk/web/Dynamic/DocumentPreview.aspx?DocID=505568.

38 HATAPKA: Prdvomoc slovenskych justi¢nych orgdnov v obéianskych aobchodnych
veciach. In: LYSINA, P, HATAPKA, M., BURDOVA, K. a kol: Medzinarodné pravo
sukromné. 3. vydanie. Bratislava: C. H. Beck, 2023, pp. 238.
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infringements of personality rights on the Internet. Its goal is to clarify issues of
jurisdiction, applicable law, and recognition and enforcement of foreign
judgments in a context marked by conflicting national approaches to privacy and
freedom of expression. The report adopts a comparative and policy-oriented
approach, analyzing differences among legal systems and the inadequacy of
traditional territorial connecting factors in the online environment. It proposes
a coherent framework that emphasizes simplicity, efficiency, and predictability,
including unified jurisdictional rules and flexible choice-of-law solutions.
Notably, it advocates a “holistic” model allowing victims to bring a single action
for global harm, thereby avoiding fragmented litigation and enhancing legal
certainty.3?

Buonaiuti notes, that Resolution adopted by the Institute does not
contemplate among the proposed options that of concurrent assertions of
jurisdiction based on pure accessibility, with effect limited to damages caused
within the jurisdiction of the court seized. The ,mosaic” solution is in fact
rejected by setting out a rule on parallel proceedings based on a strictlis pendens
logic. The rules embodied in the Institute’s resolution are commendable in their
effort of maintaining equality of arms between the parties as concerns the
allocation of jurisdiction, by subjecting the applicability of the rules establishing
fora closer to the legal position of the plaintiff to exceptions. The defendant as
the person claimed to be liable may object to such fora in those cases where it
can demonstrate that it did not derive any pecuniary or other significant benefit
from the accessibility of the information in question in that State, or where a
reasonable person could not have foreseen that the materials in dispute could
have been accessible in the State of the court seized or that damage would have
been caused in that State. The author suggests that a sort of cross-fertilization
might arise between the works of the Institute and the future developments of
the Court’s case law, in such terms as to reconsider the appropriateness of
clinging to a solution, such as that based on the mosaic principle, which is not
attuned to the reality of the online environment.*?

The mosaic principle was thoroughly criticised by Marola. The author
proposes clarifying and harmonizing the relationship between jurisdictional

39 SYMEONIDES, S. C., JAYME, E., Internet and privacy infringements, report for the
Institut de Droit International, The Hague session, 2019. Online: https://www.idi-
iil.org/app/uploads/2019/06/Commission-8-Internet-and-privacy-infringement-
Symeonides-Travaux-La-Haye-2019.pdf.

40 BUONAIUTI, F. M.: Jurisdiction Concerning Actions by a Legal Person for Disparaging
Statements on the Internet: The Persistence of the Mosaic Approach. In: European
Papers, Vol. 7, 2022, No. 1, European Forum, Insight of 29 June 2022, pp. 357-360.
DOI: 10.15166/2499-8249/565.
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grounds under the Brussels Ibis Regulation and data protection rules under the
GDPR, especially in cases involving online harm. He suggests prioritizing the
“centre of interests” criterion as a primary connecting factor while limiting
fragmented jurisdiction under the mosaic approach to enhance predictability
and consistency across Member States.*!

The article by Sakolciovd highlights that current EU jurisdictional rules in
online defamation cases—particularly the accessibility-based approach and the
mosaic principle—create practical difficulties and legal uncertainty in social
media disputes. The author points out these shortcomings and emphasizes the
need to reconsider how jurisdiction is determined in the digital environment
noting that, as GA Michal Bobek suggested,*? the place where the gravity of the
dispute lies should play the key role.*3

The need to reconsider the traditional jurisdictional framework is even
more apparent in the context of Al-assisted privacy attacks. As illustrated above,
the Brussels Ia Regulation is generally not applicable in cases involving offshore
operators. In such situations, EU-based claimants are left to rely on the national
rules of individual Member States. Slovak law provides an example of the
uncertain footing faced by claimants. Moreover, due to the scale of Al-enhanced
attacks, mass victimisation may easily occur. Where numerous victims are
dispersed across multiple States, the Brussels I Regulation (recast) does not
provide a mechanism for efficient consolidation or collective redress.4

Conclusion

This article has shown that Al-assisted infringements of personality rights
challenge the structural assumptions underlying contemporary private
international law. The analysis of the Brussels I Regulation (recast) and Slovak
law demonstrates that existing jurisdictional rules remain tied to territoriality,

41 MAROLA, G.: Jurisdiction in cross-border disputes concerning personality rights,
Doctoral dissertation, University of Pavia, 2023. Online:
https://iris.unipv.it/retrieve/cc49369d-9a73-44d3-aldb-
bf5dd018a9dc/PhD%20thesis_Marola%?20Giacomo_PdfA.pdf.

42 SAKOLCIOVA, S.: Defamation on Social Media - Challenges of Private International Law.
In: Bratislava Law Review, 2021, Vol. 5 No. 1, p. 125. DOIL
https://doi.org/10.46282/blr.2021.5.1.226.

43 CJEU: Opinion of Advocate General Bobek delivered on 13 July 2017, C-194/16,
Bolagsupplysningen OU and Ingrid Ilsjan v Svensk Handel AB.

44 LEIN, E.: Cross-border Collective Redress and Jurisdiction under Brussels I: A Mismatch.
In: FARGRIEVE, D., LEIN, E. (eds.): Extraterritoriality and Collective Redress. Oxford:
Oxford University Press, 2012, pp. 129-142.
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identifiable defendants, and locatable harm—elements that are increasingly
difficult to establish in Al-driven, cross-border contexts. While the case-law of
the Court of Justice has introduced important adaptations, these remain
insufficient where harm is diffuse, anonymised, or simultaneously distributed
across multiple jurisdictions.

As a result, there is a growing risk that private-law remedies for cross-
border privacy violations remain formally available but practically ineffective.
This tension is particularly significant in light of the positive obligations
stemming from Article 8 ECHR, which require that individuals have access to
effective remedies against interferences with their private life. The current
framework, however, may fail to provide such access where jurisdiction cannot
be meaningfully established or leads to fragmented proceedings.

The developments discussed in this article suggest the need for a more
coherent approach to jurisdiction in cases of online and Al-assisted harm.
Greater emphasis on mechanisms that reduce fragmentation, improve
foreseeability, and ensure effective access to justice—particularly in cases
involving non-EU defendants—appears necessary. Without such adjustments,
private international law risks lagging behind the realities it is meant to regulate.
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Historical perspectives, applications of Al, and liability
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Abstract

This paper analyses legal regulations of Al and its impact on employees’ rights and
liabilities. One part is dedicated to the historical aspect of Al taking into account
that the idea of humanity, throughout the historical development, has been to make
machines to solve complex tasks instead of human beings, which also applies in the
work environment. In addition, definitions are an indispensable part of this topic,
as well as the legal sources. However, the application of new technologies brings
concerns about how the workplace adapts to these changes. Therefore, this paper
will answer the question of what the risks and benefits of using Al tools that influens
on employees'rights, their privacy and data collection are. Further, the issue of civil
liability is crucial because, in the case of Al, it has to be compared with traditional
principles based on fault, causation, and compensation. This is challenging because
Al lacks its own will, and this raises the question of different theoretical
approaches.

Introduction

Today, new technologies have assumed a leading role across all fields of
society.! Artificial intelligence (AI) has become increasingly prevalent in
companies, where it has changed the way work is done.2 Workplaces are filled
with a lot of examples of artificial intelligence systems whose purpose is to
facilitate work.3 However, sometimes it can lead to discrimination in some
situations, such as, for example, in the recruitment process, which will be
discussed below.* In addition, the employees' privacy, personal data, and

L LIVSON, M., ESHTOKIN, S., VASYUKOV, V., YUDINA, E., BAYBARIN, A, PIVNEVA, S.:
Impact of digitalization on legal regulation: Formation of new legal practices. In: Campo
Juridico, Revista de direito agroambiental e teoria do direito, Vol. 9, 2021, p. 2.

2 DRONADUL, S. D.,, BHASKAR, D. V.: Impact of Artificial Intelligence (Al) on Legal
Profession and Justice System. In: International Journal of Law Management and
Humanities, Vol. 6, No. 2, 2023, p. 1084.

3 LESNIK, A: Protection of workers in relation to the use of artificial intelligence in the
workplace. In: LEXONOMICA, Journal of Law and Economics, Vol. 17, No. 1, 2025, p. 82,
Online: https://journals.um.si/index.php/lexonomica/article /view/5247/3365.

4 FRITTS, M., CABRERA, F: Al recruitment algorithms and the dehumanization problem.
In: Ethics and Information Technology, Vol. 23, 2021, p. 793.
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occupational health and safety are affected by the application of AL> The legal
system of the EU followed these social changes and influences and adopted new
acts that govern the use of artificial intelligence in employment relations.®
Moreover, the use of Al also implies the liability for damage caused by such a
system. This issue is still challenging because there is no unique legal solution
for regulating it. Thus, that leaves room for achieving a permanent solution in the
future.”

5.1 Historical Background of Al

The world is currently in the centre of the Fourth Industrial Revolution, as
a result of the electronic and information technology of the Third Industrial
Revolution, which is erasing the boundaries separating the physical, digital, and
biological realms.® Looking at the historical evolution, the idea of artificial
intelligence dates back to ancient times. One early example is Talos from Greek
mythology, who was a giant, man-made guardian of Crete, created from bronze
and animated by “ichor,” the divine fluid believed to be the blood of gods and
immortals.? Thus, this is the history of fantasies where, as well as Homer
described a mechanical ,tripod“ as waiters who served dinner to the gods.1?
However, in modern popular culture, Al is often portrayed as an abstract, all-
powerful computerized being.1! Accordingly, Al has long been influenced by the

5 LESNIK, A: Protection of workers in relation to the use of artificial intelligence in the
workplace. In: LEXONOMICA, Journal of Law and Economics, Vol. 17, No. 1, 2025, p. 94.

6  KOVACEVIC, L. |.: Kopuwhere cucmema sewrmauxe unmeauzenyuje y ceemy pada —
saxcHuju padHonpasHu acnekmu, (Use of Artificial Intelligence Systems in the World of
Work - Important Labour Law Aspects). In: Poslovni izazovi, Vol. I, 2024, p. 16.

7 FARAJPOUR, R: Legal and Comparative Analysis of Civil Liability of Artificial Intelligence
in Automated Decision-Making. In: Al and Tech in Behavioural and Social Sciences, Vol.
3 No. 3,2025,p.5.

8 Schwab, 2016, cited in HOWELLS, G: Protecting Consumer Protection Values in the
Fourth Industrial Revolution. In: Journal of Consumer Policy, Vol. 43, 2020, p. 145.
Online: https://doi.org/10.1007/s10603-019-09430-3.

9 Mayor, 2018, cited in LARSSON, A, HATZIGEORGIOU, A.: The Way Disruption,
Technology and Practice Will Change the Way We Work in the Future. In LARSSON, A,
HATZIGEORGIOU, A. (eds.): The Future of Labour: How Al, Technological Disruption
and Practice Will Change the Way We Work, Routledge, Taylor & Francis, London and
New York, 2015, p. 3.

10 BUCHANAN, B. G.: A (Very) Brief History of Artificial Intelligence. In: Al Magazine, Vol.
26, No. 4, 2005, p. 53. Online:
https://ojs.aaai.org/aimagazine/index.php/aimagazine/article/view/1848.

11 ,Such as “HAL 9000” in Arthur C. Clarke’s (1968) 2001: A Space Odyssey or “Deep
Thought” in Douglas Adams’ (1979) The Hitchhiker’s Guide to the Galaxy. Cited in
LARSSON, A., HATZIGEORGIOU, A.: The Way Disruption, Technology and Practice Will
Change the Way We Work in the Future. In LARSSON, A., HATZIGEORGIOU, A. (eds.):
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evolution of computer and information sciences. Namely, before the formal
concept of Al emerged, some pre-Al scientists, among them Norbert Wiener, for
instance, defined cybernetics in terms of control and stability within electrical
systems.12 Another influential figure was Claude Shannon, who developed
information theory and explained how digital signals operate.13 One of the best-
known pioneers was Alan Turing4, who established the theory of computation,
based on which the computational process could be expressed digitally. In 1950,
he also introduced the famous “Turing test”,1> a thought experiment proposing
that a machine could be trained to talk with people so effectively that they would
be unable to tell whether they were interacting with a machine or another
person.16 As a matter of fact, Turing had an idea to learn the machine how to
learn from its own experience and easily solve problems.1?

The Future of Labour: How Al, Technological Disruption and Practice Will Change the
Way We Work, Routledge, Taylor & Francis, London and New York, 2015, p. 3.

12 Hass, 2024, cited in LARSSON, A., HATZIGEORGIOU, A.: The Way Disruption,
Technology and Practice Will Change the Way We Work in the Future. In LARSSON, A.,
HATZIGEORGIOU, A. (eds.): The Future of Labour: How Al, Technological Disruption
and Practice Will Change the Way We Work, Routledge, Taylor & Francis, London and
New York, 2015, p. 3.

13 Cordeschi, 2001; PEARLMAN & SAID, 2011, cited in LARSSON, A., HATZIGEORGIOU,
A.: The Way Disruption, Technology and Practice Will Change the Way We Work in the
Future. In LARSSON, A., HATZIGEORGIOU, A. (eds.): The Future of Labour: How Al,
Technological Disruption and Practice Will Change the Way We Work, Routledge,
Taylor & Francis, London and New York, 2015, p. 3.

14 More than seventy-five years have passed since Alan Turing created the automatic
computing engine (ACE) in 1945. A reduced version of the machine, called the pilot
model ACE and then the world’s fastest computer, executed its first program in 1950.
COPELAND & PROUDFOOT, 2000, cited in GARCIA-MURILLO, M., MACINNES, L.: The
impact of Al on employment: a historical account of its evolution, 30th European
Conference of the International Telecommunications Society (ITS): "Towards a
Connected and Automated Society”, Helsinki, Finland, 16th-19th June, 2019,
International Telecommunications Society (ITS), Calgary, 2019, p. 7.

15 Gongalves, 2024, cited in LARSSON, A, HATZIGEORGIOU, A.: The Way Disruption,
Technology and Practice Will Change the Way We Work in the Future. In LARSSON, A,
HATZIGEORGIOU, A. (eds.): The Future of Labour: How Al, Technological Disruption
and Practice Will Change the Way We Work, Routledge, Taylor & Francis, London and
New York, 2015, p. 3.

16 LARSSON, A., HATZIGEORGIOU, A.: The Way Disruption, Technology and Practice Will
Change the Way We Work in the Future. In LARSSON, A., HATZIGEORGIOU, A. (eds.):
The Future of Labour: How Al, Technological Disruption and Practice Will Change the
Way We Work, Routledge, Taylor & Francis, London and New York, 2015, p. 3.

17 Copeland & Proudfoot, 2000, cited in GARCIA-MURILLO, M., MACINNES, L.: The impact
of Al on employment: a historical account of its evolution, 30th European Conference of
the International Telecommunications Society (ITS): "Towards a Connected and
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In addition, the term “artificial intelligence” however, was not used until
1956, when American cognitive scientist John McCarthy coined the term while
organising the first academic conference dedicated to the topic.18 Moreover, over
the years, extensive conceptual work was carried out on Al, and many futurists
viewed the rapid technological progress with a certain degree of apprehension.
Alvin Toffler, for example, argued that society was undergoing a massive
structural transformation from an industrial society to what he termed a “super-
industrial society.” Nevertheless, Al did not start to be taken seriously as a tool
for tackling deep, complex problems until the 1980s, when computing
technology advanced significantly.1® Al captured global attention on May 11,
1997, when Garry Kasparov (World Chess Champion) was defeated by the chess-
playing computer, “Deep Blue”.20 The next century (the 21st century) brought
sophisticated machine-learning methods that began to successfully address a
wide range of challenges.2! Particularly, personal computers (PCs) were
introduced at home and at work in the 1980s, which affected office workers?22
with all their advantages and disadvantages, which will be discussed in the
continuation of the text.

Automated Society”, Helsinki, Finland, 16th-19th June, 2019, International
Telecommunications Society (ITS), Calgary, 2019, pp. 7-8.

18 Alon, Jaffe, Prange, & Vianelli, 2020, cited in LARSSON, A., HATZIGEORGIOU, A.: The
Way Disruption, Technology and Practice Will Change the Way We Work in the Future.
In LARSSON, A. HATZIGEORGIOU, A. (eds.): The Future of Labour: How Al
Technological Disruption and Practice Will Change the Way We Work, Routledge,
Taylor & Francis, London and New York, 2015, p. 3.

19 Newquist, 1994, cited in LARSSON, A., HATZIGEORGIOU, A.: The Way Disruption,
Technology and Practice Will Change the Way We Work in the Future. In LARSSON, A,
HATZIGEORGIOU, A. (eds.): The Future of Labour: How Al, Technological Disruption
and Practice Will Change the Way We Work, Routledge, Taylor & Francis, London and
New York, 2015, p. 3.

20 Newborn, 2003, cited in LARSSON, A., HATZIGEORGIOU, A.: The Way Disruption,
Technology and Practice Will Change the Way We Work in the Future. In LARSSON, A,
HATZIGEORGIOU, A. (eds.): The Future of Labour: How Al, Technological Disruption
and Practice Will Change the Way We Work, Routledge, Taylor & Francis, London and
New York, 2015, p. 3.

21 LARSSON, A., HATZIGEORGIOU, A.: The Way Disruption, Technology and Practice Will
Change the Way We Work in the Future. In LARSSON, A., HATZIGEORGIOU, A. (eds.):
The Future of Labour: How Al, Technological Disruption and Practice Will Change the
Way We Work, Routledge, Taylor & Francis, London and New York, 2015, pp. 3-4.

22 GARCIA-MURILLO, M., MACINNES, L.: The impact of Al on employment: a historical
account of its evolution, 30th European Conference of the International
Telecommunications Society (ITS): "Towards a Connected and Automated Society",
Helsinki, Finland, 16th-19th June 2019, International Telecommunications Society
(ITS), Calgary, 2019, pp. 19-20.
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5.2 Legal Sources, Definitions, and Examples
5.2.1 Definitions

The very definition of artificial intelligence is provided in the EU AI Act.23 It
refers to a machine-based system that is intended to function with different
degrees of autonomy, may demonstrate adaptability after application, and for
various goals, deduces how to produce outputs like predictions, content,
recommendations, or decisions that can affect real-world or virtual
environments based on the input it receives.2# It is followed by the Guidelines of
the European Commission that interpret the definition of an artificial intelligence
system.25

According to that interpretation the definition consists of seven core
components: (1) a system based on machines; (2) designed to function with
different degrees of autonomy; (3) capable of demonstrating adaptiveness after
application; (4) operating in pursuit of various goals; (5) inferring, from the
inputs it processes, the manner in which outputs are produced; (6) including
predictions, content, recommendations, or decisions; and (7) having the capacity
to affect physical or virtual environments. 26

In theory, there are various definitions of artificial intelligence.2? According
to Tuon and others, it is generally understood as the capability of a computerised
system to decide in place of human beings.28 In view of Grosz and Rolland, this

23 Regulation (EU) 2024/1689 of the European Parliament and of the Council of 13
June 2024 laying down harmonised rules on artificial intelligence and amending
Regulations (EC) No 300/2008, (EU) No 167/2013, (EU) No 168/2013, (EU)
2018/858, (EU) 2018/1139 and (EU) 2019/2144 and Directives 2014/90/EU, (EU)
2016/797 and (EU) 2020/1828 (Artificial Intelligence Act) (Text with EEA relevance),
OJ L,2024/1689,12.7.2024, Art. 3, Sec. 1.,,Al system’ means a machine-based system
that is designed to operate with varying levels of autonomy and that may exhibit
adaptiveness after deployment, and that, for explicit or implicit objectives, infers, from
the input it receives, how to generate outputs such as predictions, content,
recommendations, or decisions that can influence physical or virtual environments.“

24 Jpid.

25 EUROPEAN COMMISSION: Commission Guidelines on the definition of an artificial
intelligence system established by Regulation (EU) 2024/1689 (Al Act). Brussels,
29.7.2025 C(2025) 5053 final.

26 Jpid, 11. 9.

27 Cerka et al, 2017, cited in JAROTA, M: Artificial intelligence in the work process. A
reflection on the proposed European Union regulations on artificial intelligence from an
occupational health and safety perspective. In: Computer Law & Security Review, Vol.
49, 2023, 105825, p. 2. Online: https://www.sciencedirect.com/journal/computer-
law-and-security-review.

28 Tuon et al,, 2022, cited in JAROTA, M: Artificial intelligence in the work process. A
reflection on the proposed European Union regulations on artificial intelligence from an
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capability is enabled through machine learning, which leverages the processing
of data.?? Machine learning encompasses different methods, including learning
through observation and interaction, according to Buiten.3? More broadly, an Al
system can be described as software, or a component of a device, that exhibits
intelligent behaviour via the collection, processing, and analysis of data, and
makes a certain degree of autonomous decisions in order to achieve a specific
objective.3! In addition, Al is “a branch of computer science - the study of the
relation between computation and cognition”32 or a system that is “imitating
intelligent human behavior”33 used to speed up business processes.3*
Experience, intuition, and knowledge are essential to human decision-making3>
whereas algorithmic decision-making relies on statistical modelling, allowing for
greater speed, objectivity, and accuracy in generating outcomes.3¢ Moreover,
artificial intelligence demonstrates the capacity to match and frequently surpass
human cognitive abilities in specific task domains. Consequently, Al-driven

occupational health and safety perspective. In: Computer Law & Security Review, Vol.
49,2023,105825, p. 2.

29 Grosz and Rolland, 1990, cited in JAROTA, M: Artificial intelligence in the work process.
A reflection on the proposed European Union regulations on artificial intelligence from
an occupational health and safety perspective. In: Computer Law & Security Review,
Vol. 49, 2023, 105825, p. 2.

30 Buiten, 2019, cited in JAROTA, M: Artificial intelligence in the work process. A reflection
on the proposed European Union regulations on artificial intelligence from an
occupational health and safety perspective. In: Computer Law & Security Review, Vol.
49,2023,105825, p. 2.

31 JAROTA, M: Artificial intelligence in the work process. A reflection on the proposed
European Union regulations on artificial intelligence from an occupational health and
safety perspective. In: Computer Law & Security Review, Vol. 49,2023, 105825, p. 2.

32 Barr & Feigenbaum, 2014, cited in VARMA, A., DAWKINS, C., CHAUDHUR], K: Artificial
intelligence and people management: A critical assessment through the ethical lens. In:
Human Resource Management Review, Vol. 33, Issue 1, 2023, p. 1. Online:
https://www.sciencedirect.com/journal/human-resource-management-review.

33 Kok, Boers, Kosters, Van der Putten, & Poel, 2009, cited in VARMA, A., DAWKINS, C,
CHAUDHURI, K: Artificial intelligence and people management: A critical assessment
through the ethical lens. In: Human Resource Management Review, Vol. 33, Issue 1,
2023,p. 1.

3¢ VARMA, A, DAWKINS, C, CHAUDHURI, K: Artificial intelligence and people
management: A critical assessment through the ethical lens. In: Human Resource
Management Review, Vol. 33, Issue 1, 2023, p. 1.

35 Klein, 2017, cited in VARMA, A, DAWKINS, C., CHAUDHURI, K: Artificial intelligence
and people management: A critical assessment through the ethical lens. In: Human
Resource Management Review, Vol. 33, Issue 1, 2023, p. 1.

36 Chen, Chiang, & Storey, 2012, cited in VARMA, A, DAWKINS, C., CHAUDHUR], K:
Artificial intelligence and people management: A critical assessment through the ethical
lens. In: Human Resource Management Review, Vol. 33, Issue 1, 2023, p. 1.
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technologies, including virtual personal assistants and chatbots, are increasingly
being integrated into workplace settings.3”

For example, one of the most common chatbots is GPT, a language model
developed by the OpenAl company, based in San Francisco, that can respond to
various end-user queries in natural language.38

In addition, in practice, various examples of Al systems can be found in the
work environment, such as FAMA, which relates to the recruitment process. It
assesses whether an employee will adapt to the work environment and behave
in accordance with the company’s values.3® PREACTOR is about guiding
employees and scheduling and planning production tasks, as well as indicating
which products must be manufactured and in what quantity.4® COGITO pertains
to monitoring employees.#! Disciplinary decisions are made using Amazon's
video surveillance system installed in delivery vehicles.*2

5.2.2 Legal Sources
With regard to legal sources, in addition to the above-mentioned Al Act,
several European Union acts govern the use of artificial intelligence in
employment relations.*3
The Artificial Intelligence Act, adopted by the European Parliament on 13
March 2024, is the key legislation in this area, designed to guarantee the security
of Al systems used across the EU and to uphold human rights and fundamental

37 VARMA, A, DAWKINS, C., CHAUDHURI, K: Artificial intelligence and people
management: A critical assessment through the ethical lens. In: Human Resource
Management Review, Vol. 33, Issue 1, 2023, p. 1.

38 ZIVKOVIC, A: Computer programs legal protection framework with special reference to
artificial intelligence ChatGPT. In: Strani pravni zivot, Vol. LXVIII, No. 3, 2024, p. 331.
Online: https://doi.org/10.56461/SPZ_24301K].

39 Adams-Prassl, 2024: 190-191, cited in LESNIK, A: Protection of workers in relation to
the use of artificial intelligence in the workplace. In: LEXONOMICA, Journal of Law and
Economics, Vol. 17, No. 1, 2025, p. 82.

40 Bribne, 2017: 17, cited in LESNIK, A: Protection of workers in relation to the use of
artificial intelligence in the workplace. In: LEXONOMICA, Journal of Law and
Economics, Vol. 17, No. 1, 2025, p. 82.

41 Wood, 2021: 6, cited in LESNIK, A: Protection of workers in relation to the use of
artificial intelligence in the workplace. In: LEXONOMICA, Journal of Law and
Economics, Vol. 17, No. 1, 2025, p. 82.

42 Wood, 2021: 9, cited in LESNIK, A: Protection of workers in relation to the use of
artificial intelligence in the workplace. In: LEXONOMICA, Journal of Law and
Economics, Vol. 17, No. 1, 2025, p. 82.

43 KOVACEVIC, L]: Kopuwhere cucmema eewmauke unmeauzenyuje y ceemy pada -
saxcHuju padHonpasHu acnekmu, (Use of Artificial Intelligence Systems in the World of
Work - Important Labour Law Aspects). In: Poslovni izazovi, Vol. I, 2024., p. 16.
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freedoms.#* It has a wide-ranging scope of application, and it shall be fully
applicable from 2 August 2026.45

It does not focus on regulating technology per se, but rather on artificial
intelligence-based systems, with the regulatory approach grounded in
evaluating the risks arising from their deployment. This framework also covers
Al systems used in hiring processes and in managing employees’ work, which are
designated as high-risk and therefore subject to enhanced protective
measures.*6

Hajdu rightly points out that it does not sufficiently take into account the
particularities of using Al in the field of employment, including employees in
platform-based work. Given that employees are in a dependent relationship with
employers, there is a risk that their rights could be neglected in the EU’s strive to
remain competitive in the Al sector. In this regard, it is imperative to create a
legal framework that is both protective and enforceable.4”

In addition, the Council of Europe Framework Convention on Artificial
Intelligence and Human Rights, Democracy and the Rule of Law was adopted in
2024 and contains a lot of solutions of the EU Al Act.#8 The main purpose is that
by implementing the provisions of this Convention, artificial intelligence systems
are ensured to be fully compliant with human rights, democracy, and the rule of
law.4? Furthermore, the following acts are also relevant: Directive (EU)
2024/2831 of the European Parliament and of the Council (Directive on
Improving Working Conditions in Platform Work),50 Directive (EU) 2019/1152

44 Jbid.

45 CERANIC, PERISIC, J, MISAN, S: Akt o vestackoj inteligenciji Evropske Unije i savremeni
izazoovi u ostvarivanju i zastiti l[judskih prava. In: Univerzitet u Pristini, Pravni fakultet,
Institut za kriminoloska i socioloska istrazivanja, Insitut za uporedno parvo, 2025, pp.
23-24. Online: http://ricl.iup.rs/2199/.

46 KOVACEVIC, L. J.: Kopuwherwe cucmema eewrmauke unmeauzeHyuje y ceemy pada -
saxcHuju padHonpastu acnekmu, (Use of Artificial Intelligence Systems in the World of
Work - Important Labour Law Aspects). In: Poslovni izazovi, Vol. II, 2024.

47 Jozsef Hajdu, “The Influence of EU Al Regulation on Employment”, Peace and Law -
European Peace Agreements in the Broader Social Context. International Scientific
Conference Book of Abstracts (eds. Branislav Ristivojevi¢ et al.), University of Novi Sad
Faculty of Law, Novi Sad 2022, 62.

48 Council of Europe Framework Convention on Artificial Intelligence and Human Rights,
Democracy and the Rule of Law, Vilnius, 5. 1X.2024, Council of Europe Treaty Series -
No. 225.

49 Ibid, Article 1, Sec. 1.

50 Directive (EU) 2024/2831 of the European Parliament and of the Council of 23
October 2024 on improving working conditions in platform work, O] L, 11.11.2024.
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(Directive on Transparent and Predictable Working Conditions5!, Regulation
(EU) 2016/679 (General Data Protection Regulation - GDPR).52

When it comes to algorithmic transparency, it is ensured by the provisions
of Directive 2002/14/EC of the European Parliament and of the Council of 11
March 2002 establishing a general framework for informing and consulting
employees in the European Community.>3

Art. 2, Sec. f, defined ‘information’ as ,,transmission by the employer to the
employees' representatives of data in order to enable them to acquaint
themselves with the subject matter and to examine it“.5* While according to Sec
g, ‘consultation’ is defined as ,the exchange of views and establishment of
dialogue between the employees' representatives and the employer*.55

5.3 Al Application in the Working Environment

The digital revolution has given rise to artificial intelligence, which is now
at the centre of digital transformation and one of the main vectors of accelerated
technological development. Al is a technique that enables machines to perform
tasks that require human intelligence.5¢ Its application influences labour law,

51 Directive (EU) 2019/1152 of the European Parliament and of the Council of 20 June
2019 on transparent and predictable working conditions in the European Union, O] L
186/105,11.7.2019.

52 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April
2016 on the protection of natural persons with regard to the processing of personal
data and on the free movement of such data, and repealing Directive 95/46/EC
(General Data Protection Regulation), OJ L 119/1, 4.5.2016.

53 Directive 2002/14/EC of the European Parliament and of the Council of 11 March
2002 establishing a general framework for informing and consulting employees in the
European Community - Joint declaration of the European Parliament, the Council and
the Commission on employee representation, O] L 80, 23.3.2002, pp. 29-34. Cited in
KOVACEVIC, LJ: Kopuwhere cucmema sewmauke unmeauzeHyuje y ceemy pada -
sascHuju padHonpasHu acnekmu, (Use of Artificial Intelligence Systems in the World of
Work - Important Labour Law Aspects). In: Poslovni izazovi, Vol. II, 2024, p. 19.

54 Directive 2002/14/EC of the European Parliament and of the Council of 11 March
2002 establishing a general framework for informing and consulting employees in the
European Community - Joint declaration of the European Parliament, the Council and
the Commission on employee representation, OJ L 80, 23.3.2002, Article 2, Sec. f.

55 ]bid, Article 2, Sec. g.

56 Marie-Cécile Amauger-Lattes, Droit social 2/2021, 1. Cited in KOVACEVIC, LJ:
Kopuuihewe cucrteMa BellTayKe HWHTEJNUIeHLMje Y CBETy paja - BaXKHUjU
paznonpaBHU acnekTy, (Use of Artificial Intelligence Systems in the World of Work -
Important Labour Law Aspects). In: Poslovni izazovi, Vol. 11, 2024, p. 2.
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especially on employees’ rights and obligations and particularly in relation to
algorithmic employee management.5?

At the first spot, it should be noted that Al plays a new role in the
recruitment process, and according to the opinion of HR managers, it leads to a
“dehumanization” of that process.’® Namely, Al is used to find qualified
candidates and to reduce the time spent reviewing curriculum vitae. But, in
addition, using such technologies could lead to, for example, discrimination
(gender inequality).5?

One example of discrimination is Amazon, which, after recognising the risk
of discriminatory outcomes, discontinued its hiring algorithm when it became
evident that the system was leading to reduced hiring of women.®? In contrast,
when algorithms are designed using ostensibly objective indicators such as
termination for poor performance, the limited sample sizes available in most
organizations often prevent the development of reliable predictive models.6!
Furthermore, both the quality and provenance of data pose significant challenges
for organizations. Some firms have used indicators, including applicants’ time
spent on social media platforms such as Facebook, to infer work-related traits
like commitment and engagement.6? These measures not only lack empirical
validation but are also intrusive and raise concerns about validity, as candidates
may modify their behavior when they are aware of being monitored.®3

57 KOVACEVIC, LJ: Kopuwherwe cucmema sewmauke unmeauzenyuje y ceemy pada —
saxcHuju padHonpasHu acnekmu, (Use of Artificial Intelligence Systems in the World of
Work - Important Labour Law Aspects). In: Poslovni izazovi, Vol. II, 2024, p. 2.

58 FRITTS, M., CABRERA, F: Al recruitment algorithms and the dehumanization problem.
In: Ethics and Information Technology, Vol. 23, 2021, p. 793.

59 Eubanks, 2018; Noble, 2018, Dastin, 2018, cited in FRITTS, M., CABRERA, F: Al
recruitment algorithms and the dehumanization problem. In: Ethics and Information
Technology, Vol. 23, 2021, p. 793.

60 Meyer, 2018, cited in VARMA, A., DAWKINS, C., CHAUDHURI, K: Artificial intelligence
and people management: A critical assessment through the ethical lens. In: Human
Resource Management Review, Vol. 33, Issue 1, 2023, p. 5. Online:
https://www.sciencedirect.com/journal/human-resource-management-review.

61 Tambe, Cappelli, & Yakubovich, 2019, cited in VARMA, A., DAWKINS, C., CHAUDHURI,
K: Artificial intelligence and people management: A critical assessment through the
ethical lens. In: Human Resource Management Review, Vol. 33, Issue 1, 2023, p. 5.

62 Cowgill et al,, 2020; Tucker, 2017, cited in VARMA, A., DAWKINS, C., CHAUDHURI, K:
Artificial intelligence and people management: A critical assessment through the ethical
lens. In: Human Resource Management Review, Vol. 33, Issue 1, 2023, p. 5.

63 VARMA, A, DAWKINS, C, CHAUDHURI, K: Artificial intelligence and people
management: A critical assessment through the ethical lens. In: Human Resource
Management Review, Vol. 33, Issue 1, 2023, p. 5.
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Al application in today’s working environment means that employees
participate less in the working processes because the automation of work tasks
is inevitable.®* According to the opinion of the majority of scholars, artificial
intelligence poses a threat to the survival of employees’ jobs.5 Itis also predicted
that Al applications will replace full-time jobs with short-term ones.¢¢

Consequently, uncertainty regarding employment stability seems to be an
integrated aspect of workplace AL®7 This risk is particularly real for tasks
involving data handling, repeated motion, and frequent manual control of
equipment.58 However, there are certain drawbacks to this argument. Workplace
Al applications have an indirect impact on employee productivity through the
creation of new routines.®°

For example, exploratory and exploitative routines are being changed by
humanoid robots. Exploratory routines means developments of new ideas by
human beings, while humanoids perform repetitive actions.”0

Namely, labour productivity is enhanced by humanoids’! in addition to
innovation, which influences productivity too.72

64 Holford, 2019, cited in ZIRAR, A., IMRAN ALI S., ISLAM, N.: Worker and workplace
Artificial Intelligence (Al) coexistence: Emerging themes and research agenda. In:
Technovation, Vol. 124, 102747, 2023, p. 1.

65 Arslan et al, 2021; Rampersad, 2020, cited in ZIRAR, A., IMRAN AL] S., ISLAM, N.:
Worker and workplace Artificial Intelligence (Al) coexistence: Emerging themes and
research agenda. In: Technovation, Vol. 124, 102747, 2023, p. 1.

66 Braganza et al, 2020, cited in ZIRAR, A, IMRAN ALl S., ISLAM, N.: Worker and
workplace Artificial Intelligence (AlI) coexistence: Emerging themes and research
agenda. In: Technovation, Vol. 124, 102747, 2023, p. 1.

67 Costello and Donnellan, 2007, cited in ZIRAR, A., IMRAN ALL S., ISLAM, N.: Worker and
workplace Artificial Intelligence (AlI) coexistence: Emerging themes and research
agenda. In: Technovation, Vol. 124,102747, 2023, p. 1.

68 Chuang, 2020, cited in ZIRAR, A, IMRAN ALJ S, ISLAM, N.: Worker and workplace
Artificial Intelligence (Al) coexistence: Emerging themes and research agenda. In:
Technovation, Vol. 124, 102747, 2023, p. 1.

69 Giudice etal., 2021. Cited in ZIRAR, A., IMRAN ALL S., ISLAM, N.: Worker and workplace
Artificial Intelligence (Al) coexistence: Emerging themes and research agenda. In:
Technovation, Vol. 124, 102747, 2023, p. 1.

70 DEL GIUDICEA, M., SCUOTTOD, V., BALLESTRAF, L., V., PIRONTIG, M: Humanoid robot
adoption and labour productivity: a perspective on ambidextrous product innovation
routines. In: The International Journal of Human Resource Management, Vol. 33, Issue
6,2022,p. 1.

71 Stated by Acemoglu and Restrepo (2017a, 2017b), cited DEL GIUDICEA, M.,
SCUOTTOD, V., BALLESTRAF, L., V., PIRONTIG, M: Humanoid robot adoption and labour
productivity: a perspective on ambidextrous product innovation routines. In: The
International Journal of Human Resource Management, Vol. 33, Issue 6, 2022, p. 6.

72 DEL GIUDICEA, M., SCUOTTOD, V., BALLESTRAF, L., V., PIRONTIG, M: Humanoid robot
adoption and labour productivity: a perspective on ambidextrous product innovation
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According to various authors, in their theoretical interpretation, it can be
found that, a substantial share of professional activities consists of routine tasks
as types of jobs that are affected by Al.73 Even when such work involves advanced
cognitive elements such as memorization, complex judgment, or evaluation,
high-skilled occupations are still susceptible to automation by Al In the legal
field, for example, tools such as PerfTech.Al's “Artificial Law Clerk” claim to
significantly improve accuracy and productivity while reducing overall costs. In
addition, one of the most significant features of Al-driven automation is that
machines can act independently and learn from data, rather than simply
following fixed instructions.’* Opposite, there are also a lot of entry-level and
manual jobs that are not routine, thus they can't be coded.’”> For instance,
occupations such as security staff, cleaners, gardeners, receptionists, and chefs
are hard to be replaced.’¢ But in the end, automated processes can help people
do their jobs better instead of just copying them. Machines can handle the boring
parts of the job.7”

5.4 Al-related Legal Risks

Regarding risks associated with Al, those are as mentioned above:
discrimination, as well as employees' privacy, personal data, occupational health
and safety, and liability for damage.”8

When it comes to gender-based discrimination, women are often the first to
face it, especially in certain occupations. The stereotypes associated with these
jobs suggest that only men can perform them, which deprives women of the

routines. In: The International Journal of Human Resource Management, Vol. 33, Issue
6,2022,p. 6.

73 Ford 2015, 2021; Susskind and Susskind 2015, 2020, cited in DERANTY, P. ]., CORBIN,
T: Artificial intelligence and work: a critical review of recent research from the social
sciences, In: Al & Society, Vol. 39, 2024, pp. 678. Online:
https://link.springer.com/article/10.1007 /s00146-022-01496-xp.

74 DERANTY, P. ], CORBIN, T: Artificial intelligence and work: a critical review of recent
research from the social sciences, In: Al & Society, Vol. 39, 2024, p. 678.

75 Goos etal. 2014; Autor etal. 2015, Barbieri etal. 2020, cited in DERANTY, P. ],
CORBIN, T: Artificial intelligence and work: a critical review of recent research from the
social sciences, In: Al & Society, Vol. 39, 2024, p. 679.

76 Gries and Naudé 2018, 4, cited in DERANTY, P. ]., CORBIN, T: Artificial intelligence and
work: a critical review of recent research from the social sciences, In: Al & Society, Vol.
39,2024, p. 679.

77 Autor 2014; Brooks et al. 2020; Alarie et al. 2018; Ekbia and Nardi 2017, cited in
DERANTY, P. ]., CORBIN, T: Artificial intelligence and work: a critical review of recent
research from the social sciences, In: Al & Society, Vol. 39, 2024, p. 679.

78 LESNIK, A: Protection of workers in relation to the use of artificial intelligence in the
workplace. In: LEXONOMICA, Journal of Law and Economics, Vol. 17, No. 1, 2025, p. 94.
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opportunity to develop professionally and advance in their careers.”® The goal of
artificial intelligence is to replicate human beings, especially in routine and
administrative jobs that are predominantly performed by women, because of the
stereotype that it is only suitable for women to work in such jobs. Therefore, they
are the most affected because the risk of losing these jobs due to automation may
lead to this form of discrimination.8® For examle in many developing countries
such as Indonesia, Bangladesh, and India, women are hired in routine, low-wage
jobs like clerical work, textiles, and call centres due to persistent gender
stereotypes. With the rise of Al and automation, these roles, already limited in
career growth and training opportunities, are increasingly at risk of
disappearing.s?

A good example is, as mentioned above, Amazon. It used indirect indicators
from the text of CVs, such as “captain of the women’s chess club,” to indirectly
infer an applicant’s gender, which led to discrimination.82 Namely, in the
recruitment process, Amazon used Al tools that it trained itself using past
candidate selection data for the purpose of identifying and ranking candidates
who are qualified. However, due to the pattern-based system, biography of
female candidates began to be downgraded. Although efforts were made to
prevent gender-based discrimination after the detection of this problem, the
company had to abandon this tool due to public concerns.8 The reason this
solution emerged is twofold: first, the resumes analyzed during the recruitment
process can subtly reveal information about a candidate’s gender, ethnicity, and
age; second, Al systems, learning from historical data that already contain

79 Nuraeni Pusat Penelitian dan Pengembangan et al, cited in WIDIASTIANI, N, S:
Transforming Labour and Employment Law: Protection for Female Workers
Against Discrimination in Artificial Intelligence Era. In: Law and Justice, Vol. 10, No. 1,
2025, p. 30. Online: https://doi.org/10.23917 /1aj.v10i1.8028.

80 Farida, 2021, cited in WIDIASTIANI, N, S: Transforming Labour and Employment Law:
Protection for Female Workers Against Discrimination in Artificial Intelligence Era. In:
Law and Justice, Vol. 10, No. 1, 2025, p. 30.

81 The Asia Foundation, 2022, cited in WIDIASTIANI, N, S: Transforming Labour and
Employment Law: Protection for Female Workers Against Discrimination in Artificial
Intelligence Era. In: Law and Justice, Vol. 10, No. 1, 2025, p. 31.

82 LARSSON, S., MERRICKS WHITE, ]., INGRAM BOGUSZ, C: The Artificial Recruiter: Risks
of Discrimination in Employers’ Use of Al and Automated Decision-Making. In: Social
Inclusion, Vol. 12, 2024, p- 2. Online:
https://www.cogitatiopress.com/socialinclusion/article/view/7471/3747.

83 cf. Myers West et al,, 2019, cited in LARSSON, S., MERRICKS WHITE, ]., INGRAM
BOGUSZ, C: The Artificial Recruiter: Risks of Discrimination in Employers’ Use of Al and
Automated Decision-Making. In: Social Inclusion, Vol. 12, 2024, p. 2.
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biases8* (for example, because women were historically less frequently
employed), can reproduce these biases instead of focusing solely on the skills
that employers actually seek.

On the other hand, there are also benefits of using Al tools in employee
selection.8> The advantages of Al application during the selection process are
that it can practically eliminate situations in which multiple candidates are
equally qualified in a way that it can analyse massive amounts of data, using a
large number of selection criteria, and ultimately select a single “best” candidate
without human intervention. In practice, it often happens that multiple
candidates meet the same basic criteria in terms of education, skills, and
experience, thus in order to select one the best candidate, it should be added next
criterion into Al tools (e. g. excelent writing skills, personality assessment) based
on which that candidate will be selected.86

When it comes to the employees' privacy, monitoring of the employees’
working activity is one of the powers the employer can exercise.8”

For example, in French law, employee surveillance and data collection are
governed by principles of transparency (or loyalty), proportionality, and
relevance. As a result, employees must be informed in advance about any
monitoring systems before their use. Any limitation on employees’ rights must
pursue a legitimate objective, be proportionate to that objective, and be directly
associated with assessing their professional skills.88

Employers in Germany can monitor the working activities and performance
of their employees, but restrictions must be observed.8? For example, the legality
of monitoring an employee’s work performance is regulated by the Federal Data

8¢ Ajunwa, 2023, cf. Gaucher et al,, 2011, Leavy, 2018, cf. Larsson et al,, 2023b, cited in
LARSSON, S., MERRICKS WHITE, ., INGRAM BOGUSZ, C: The Artificial Recruiter: Risks
of Discrimination in Employers’ Use of Al and Automated Decision-Making. In: Social
Inclusion, Vol. 12, 2024. Online:
https://www.cogitatiopress.com/socialinclusion/article/view/7471/3747, p. 2.

85 LEDBETTER, K. ].: Artificial intelligence (Al) and worker selection criteria: A pathway
to fair hiring and positive organizational outcomes. In: School of Business, University
of Maryland Global Campus, 2024, p. 11. Online:
https://www.proquest.com/docview/3174316853?fromopenview=true&fromunau
thdoc=true&pq-origsite=gscholar&sourcetype=Dissertations%20&%20Theses.

86 Jbid, p. 10.

87 ALOISI, A, GRAMANO, E.: Artificial intelligence is watching you at work: digital
surveillance, employee monitoring, and regulatory issues in the EU context. In: The
Comparative Labor Law & Policy Journal, 2019, Vol. 41, No. XXX, p. 115. Online:
https://papers.ssrn.com/sol3 /papers.cfm?abstract_id=3399548.

88 Ibid, p. 117.

89 Ibid, p. 118.
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Protection Act, to the extent that such monitoring involves the processing of
personal data within the meaning of Article 4(1) of the GDPR.?0

In Italy, remote monitoring tools are allowed, and the protection of
employees’ privacy is fully ensured in the workplace if the rules of the Privacy
Code are respected.®!

5.5 Civil Liability in Automated Decion-Making

Decision-making capability is a feature of machine-based Al, which enables
it to make choices ,without direct human intervention, which brings both
advantages and challenges.“92

Advantages include faster data processing and greater accuracy, but
challenges include the possibility of errors, which can lead to difficulties in
establishing legal liability.?3

Thus, when it comes to Al civil liability in automated decision-making, it
poses the question of who is liable. This question is too hard to answer because
legal liability is traditionally based on fault, causation, and damage
compensation.?* In the case of Al this is different because it does not have its
own will and can not be considered as independent entity.> Therefore, various
legal regimes have various solutions. For example, in the United States and Iran,
one of these solutions is that the operator or developer of Al is liable. In the

9 Franzen, § 26 BDSG, margin 2, (2019); Gola,2017; Kort, 2017; Kort, 2018. Cited in
ALOISI, A, GRAMANO, E.: Artificial intelligence is watching you at work: digital
surveillance, employee monitoring, and regulatory issues in the EU context. In: The
Comparative Labor Law & Policy Journal, 2019, Vol. 41, No. XXX, p. 120.

91 For details, see Bellavista, A, Sitzia, A., Tullini, P., Ingrao, A. cited in ALOISI, A,
GRAMANQO, E.: Artificial intelligence is watching you at work: digital surveillance,
employee monitoring, and regulatory issues in the EU context. In: The Comparative
Labor Law & Policy Journal, 2019, Vol. 41, No. XXX, pp. 125-126.

92 Jiang, 2023; Nguyen & Quan, 2023 cited in FARAJPOUR, R.: Legal and Comparative
Analysis of Civil Liability of Artificial Intelligence in Automated Decision-Making. In: Al
and Tech in Behavioural and Social Sciences, Vol. 3 No. 3, 2025, p. 2.

93 Barron, 2022; Zak etal., 2020, cited in FARAJPOUR, R.: Legal and Comparative Analysis
of Civil Liability of Artificial Intelligence in Automated Decision-Making. In: Al and Tech
in Behavioural and Social Sciences, Vol. 3 No. 3, 2025, p. 2.

94 Katouzian, 2011, cited in FARAJPOUR, R.: Legal and Comparative Analysis of Civil
Liability of Artificial Intelligence in Automated Decision-Making. In: Al and Tech in
Behavioural and Social Sciences, Vol. 3 No. 3, 2025, p. 5.

95 Boden, 2016, cited in FARAJPOUR, R.: Legal and Comparative Analysis of Civil Liability
of Artificial Intelligence in Automated Decision-Making. In: Al and Tech in Behavioural
and Social Sciences, Vol. 3 No. 3, 2025, p. 5.
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European Union, the proposal is to adopt the concepts of strict liability and
consider Al with limited legal personality.%¢

Conclusion

From ancient times, artificial intelligence was only a fantasy; however,
today we are living that fantasy. The term “artificial intelligence” was first time
used in 1956, when American scientist John McCarthy organised the conference
on the subject matter. However, from the 1980s, computer technology began to
develop rapidly, and with the introduction of home computers (PCs), they
consequently entered the world of work. Today, we have a new legislation on
this topic, and the Artificial Intelligence Act, adopted by the European Parliament
on 13 March 2024, has primacy.

Regarding the working environment, firstly, Al plays a new role in the
recruitment process in order to find the best candidate for vacancies. However,
in practice, the difficulties of using these tools emerged because it lead to
discrimination between the genders (Amazon). On the other hand, there are
benefits because it can analyse massive amounts of data and save time in
selecting process.

As far as the employees' privacy is concerned, due to their relationship of
subordination, the employer can exercise monitoring of the employees’ working
activity as one of their powers. However, this right is bound by various legal acts
(the examples of French, German and Italian legislature are taken). The
advantages of using artificial intelligence in the workplace include increased
productivity and reduced costs. On the other hand, the disadvantages include the
fear of job loss, as artificial intelligence replaces automated tasks, resulting in
reduced involvement of employees in these processes. In addition, the issue of
civil liability in automated decision-making is very important because Al does
not have its own will and can not be considered as independent entity. However,
in the EU, for example, the proposal is to have Al with limited legal personality.
Thus, questions concerning the civil liability of artificial intelligence are yet to be
developed in the future.

Thus, the development of artificial intelligence should not be limited solely
to compliance with existing legal standards. Al systems must also be designed in
a way that respects all human rights. As technology advances faster than
legislation, liability becomes an essential guiding framework for the responsible
use and governance of Al

% Sartor and Lagioia, 2020, cited in FARAJPOUR, R.: Legal and Comparative Analysis of
Civil Liability of Artificial Intelligence in Automated Decision-Making. In: Al and Tech in
Behavioural and Social Sciences, Vol. 3 No. 3, 2025, p. 5.
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Abstract

The paper examines the dissonance between the EU’s foundational values,
particularly its commitment to human rights, and its export practices of digital and
Al-enabled surveillance technologies. Focusing on the EU Dual-Use Regulation
(Regulation (EU) 2021/821), the paper uses Morocco as a case study to assess how
EU-origin and EU-funded technologies have been deployed to facilitate human
rights abuses in contexts with limited judicial oversight and restricted civic space.
The research draws on EU legal documents, human rights reports, NGO
investigations, and thematic studies, such as the 2023 Institute of Development
Studies report Mapping the Supply of Surveillance Technologies to Africa. The study
scrutinises the regulatory framework, identifies discrepancies in its application,
and evaluates the broader human rights implications. The findings reveal a
significant gap between EU human rights rhetoric and action, emphasising the
need for robust policy reforms to align external actions with foundational values.
The paper concludes by outlining recommendations to strengthen EU surveillance
governance and ensure that technology exports uphold human rights.

Introduction

In the latest Eurobarometer survey, respondents identified respect for
fundamental rights as one of the two values the EU embodies best, alongside
freedom of speech and expression.! This value framework, embedded in the
Charter of Fundamental Rights of the European Union, guides a wide range of EU
activities internally and globally, from diplomatic and cooperation efforts to
trade agreements.2 It also plays a crucial role in shaping EU laws and regulations,

1 EUROPEAN COMMISSION, DIRECTORATE-GENERAL FOR COMMUNICATION, and
IPSOS: EU Challenges and Priorities: Eurobarometer Summary. Luxembourg:
Publications Office of the European Union, 2024. Online:
https://doi.org/10.2775/691136.

2 EUROPEAN COMMISSION: Human Rights. Trade and Economic Security. Online:
https://policy.trade.ec.europa.eu/development-and-sustainability /sustainable-
development/human-rights_en
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often setting a global standard for advancing human rights protections.3
However, a closer examination of the EU's regulatory ambitions often reveals
challenges in harmonising them with its foundational values.* One manifestation
of this dissonance can be found in the area of surveillance technologies, which
are increasingly delivered as Surveillance-as-a-Service with ongoing
maintenance, training, and Al-assisted features.5 As such, Al-enhanced
surveillance tools vastly expand states' capacity to monitor, classify, and predict
individual behaviour. They are also being increasingly deployed against key
guardians of democracy — journalists, human rights advocates, and protestors.®

The EU's recognition of the potential dangers of surveillance technologies
has led to discussions and legislative efforts to mitigate these risks.” Yet, EU
countries remain among the world’s prominent exporters of surveillance
technologies.® While the 2021 recast of the Dual-Use Regulation (Regulation
2021/821) introduced explicit controls on cyber-surveillance items, questions
remain about whether this framework adequately prevents EU-origin
technologies from facilitating repression abroad.

This paper examines this tension through the case of Morocco, a country
with documented instances where EU-exported technologies have been used to
suppress dissent and violate freedoms. Drawing on the Theory of Institutional
Technology Actors and Norms (TITAN), the analysis situates EU export controls
within the broader institutionalisation of Union values and collective
responsibilities. The paper proceeds from the thesis that despite recent reforms,

3 DO, E.: The Evolution of Data Privacy Legislation: A Closer Look at GDPR. CyberInfoBlog,
27 February 2024. Online: https://www.cyberinfoblog.com/blog/the-evolution-of-
data-privacy-legislation-a-closer-look-at-gdpr.

4 TSIMITAKIS, M.: The EU’s Migration Policies and the End of Human Rights in Europe, Al
Jazeera, 12 February 2024. Online:
https://www.aljazeera.com/opinions/2024/2 /12 /the-eus-migration-policies-and-
the-end-of-human-rights-in-europe.

5 AU, Y.: Surveillance-as-a-Service (SaaS): A Survey of the Market for Facial Recognition
and Live-Streaming Surveillance Tools, Oxford Internet Institute, November 2021, p. 5.
Online: https://www.oii.ox.ac.uk/wp-
content/uploads/2021/12/SaaS_Yung Au_Nov_2021-1.pdf.

6  GUARIGLIA, M.: High Tech Police Surveillance of Protests and Activism: Year in Review
2020, Electronic Frontier Foundation, 25 December 2020.
https://www.eff.org/deeplinks/2020/12 /high-tech-police-surveillance-protests-
and-activism-year-review-2020.

7 CERULUS, L.: Europe to Crack Down on Surveillance Software Exports, POLITICO, 15
October 2020. Online: https://www.politico.eu/article/europe-to-curtail-spyware-
exports-to-authoritarian-countries/

8 AU, Y.: Surveillance-as-a-Service (SaaS): A Survey of the Market for Facial Recognition
and Live-Streaming Surveillance Tools, Oxford Internet Institute, November 2021, p. 5.
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structural gaps in Regulation 2021/821 permit the export of Al-enabled
surveillance capabilities into high-risk environments where misuse is highly
foreseeable. A secondary thesis is that the Moroccan case illustrates how gaps in
EU export controls allow transferred surveillance tools to contribute to human-
rights violations.

Despite the rapidly expanding and opaque market for Al-assisted
surveillance, there is a limited body of scholarship connecting these
developments to EU value-based governance. The paper contributes to debates
on human rights and freedoms affected by algorithmic systems in two ways.
Empirically, it traces how EU-based suppliers and EU-funded programmes have
expanded Morocco’s surveillance infrastructure. Conceptually, it utilises TITAN
to highlight the incomplete embedding of human rights norms in export control
practices related to surveillance technologies. To achieve these goals, the paper
employs a qualitative case study approach combining document analysis, NGO
reports, and EU legal materials. The goal is to assess the alignment between EU
values, regulatory practice, and the real-world consequences of EU-origin
surveillance exports.

6.1 Conceptual Framework and Methodology
6.1.1 Conceptual Frameworks

This research employs the Theory of Institutional Technology Actors and
Norms (TITAN) to critically examine the EU's exports of surveillance technology
and their implications for human rights. TITAN, as presented by Smith and Miller
(2023), offers a comprehensive, normatively informed framework for
understanding technology regulation through the interplay of institutional
structures, key actors, and ethical norms.? TITAN integrates two core theoretical
notions: normative institutional theory and collective responsibility. It argues
that technology regulation should ensure that technology is embedded within
institutions in ways that uphold collective goods, such as security, privacy, and
human rights. The theory identifies four key categories of actors: producers of
technology, users of technology, government regulators, and normative policy
shapers, each with distinct roles and responsibilities in the regulatory process.10

This framework provides a robust analytical lens for assessing EU
surveillance exports, where divergent institutional interests, market incentives,

9 SMITH, M., MILLER, S.: Technology, Institutions and Regulation: Towards a Normative
Theory. In: Al & Society, Vol. 40, 2023, pp. 1007-1017. DOLI:
https://doi.org/10.1007/s00146-023-01803-0.

10 Jbid.
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and human rights norms frequently intersect. In this paper, TITAN structures the
analysis along four dimensions:

[ institutional (the evolution and design of Regulation
2021/821),

o technological (the characteristics of surveillance systems
exported from the EU to Morocco),

o actor-based (EU institutions, private exporters, NGOs, and

recipient governments),
o normative (the embedding, dilution, or inconsistency of EU
human-rights standards across policy domains).
This approach clarifies how gaps between EU values, regulatory
mechanisms, and export practices emerge and persist.

6.1.2 Methodology

The research employs several qualitative analysis methods to examine the
EU’s institutional values and human rights commitments in conjunction with its
policy framework for technology exports. Given the relatively recent emergence
of this topic from a historical perspective and its under-researched status in
academia, this study relies heavily on field-specific resources, including reports
and insights from NGOs, policy and research centres, human rights
organisations, and EU legal documents. The analysis's reliance on secondary
sources such as NGO reports, leaked materials, and expert investigations is also
due to the opacity of export-licensing decisions and the nature of surveillance
operations, including procurement and deployment.

Morocco is selected as a case study for both analytical and empirical
reasons. Specifically, it combines extensive documented evidence of EU-origin
surveillance systems, the availability of forensic material, and domestic
governance weaknesses that heighten the human rights risks associated with Al-
enabled surveillance technologies.

The qualitative nature of the research and chosen conceptual framework
allow for a nuanced understanding of the complex interplay between regulatory
frameworks, technological advancements, and human rights protections.

6.2 The Evolution of EU Values and Their Impact on Policy and
Regulation

Before discussing the regulatory mechanisms, it is essential to understand

the foundational values that guide the European Union's internal and external

policies. In this paper, “values” refer to the foundational principles established in
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the treaties, while “commitments” describe the legal and policy mechanisms
through which those principles are operationalised.

From a historical and legal perspective, the European Union’s unique values
have evolved alongside its political subjectivity over the past thirty years. The
Treaty of Maastricht (1992) marked a milestone by legally enshrining these
values within the EU’s regulatory framework. Although the Maastricht Treaty did
not provide a comprehensive definition of EU values, it declared the member
states’ commitment to liberty, democracy, respect for human rights, and
fundamental freedoms.!! The Treaty of Amsterdam in 1997 further reinforced
these core principles. Article 6 of the Treaty states: “The Union is based on
liberty, democracy, human rights respect and fundamental freedoms and the rule
of law.”12 Furthermore, the Treaty's provisions on a Common Foreign and
Security Policy (Article ].1) outline these values in external relations, highlighting
the EU's commitment to promoting democracy, the rule of law, and human rights
internationally.13

In 2000, the adoption of the EU Charter of Fundamental Rights became a
milestone in solidifying these values into a comprehensive list of rights and
freedoms. In 2009, the Charter was given a binding status by the Lisbon Treaty,
while its institutional influence has come to exemplify the primacy of respect for
human rights over purely political or economic interests. For example, the Global
Strategy for the European Union’s Foreign and Security Policy states, “Our
interests and values go hand in hand. We have an interest in promoting our
values in the world. At the same time, our fundamental values are embedded in
our interests.” 14

These values and commitments not only influence internal policy decisions
within the Union but also shape its external regulatory approach. For instance,
in response to the challenges brought by rapid digital development to
fundamental rights, the EU acknowledged the need to regulate cyber-
surveillance technologies.’> The 2021 update to Dual-use export controls

11 Treaty on European Union, O] C 191, 29 July 1992.

12 Treaty of Amsterdam Amending the Treaty on European Union, the Treaties
Establishing the European Communities and Certain Related Acts, O] C 340, 10
November 1997.

13 bid, Article J.1.

14 EUROPEAN UNION EXTERNAL ACTION SERVICE: Shared Vision, Common Action: A
Stronger Europe. Brussels: EEAS, 2019, p. 13. Online:
https://www.eeas.europa.eu/sites/default/files/eugs_review_web_0.pdf.

15 EUROPEAN UNION: Dual-Use Export Controls | SUMMARY OF: Regulation (EU)
2021/821 Setting up an EU Regime for the Control of Exports, Brokering, Technical
Assistance, Transit and Transfer of Dual-Use Items. EUR-Lex. Last updated 17.11.2023.
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demonstrates this acknowledgment by integrating human rights considerations
into the EU trade operations. Although the Regulation does not explicitly
mention the EU treaties or the Charter, it incorporates a vital human rights
aspect to export controls on cyber-surveillance technologies.16

Taken together, this historical trajectory establishes a clear expectation that
EU regulatory action, whether domestic or external, should reflect its
foundational human rights framework. Yet, as later sections demonstrate, the
export of surveillance technologies presents a significant challenge for this
coherence.

6.3 EU Export Controls on Surveillance Technologies

The EU export control is governed under the exclusive competence within
the common commercial policy.?” The primary legislative act covering the
exports of cyber technologies is Regulation (EU) 2021/821 of the European
Parliament and of the Council of 20 May 2021 setting up a Union regime for the
control of exports, brokering, technical assistance, transit, and transfer of dual-
use items (recast), adopted in May 2021.18 The regulation pertains to the export
and transfer of so-called dual-use goods. Dual-use items, as defined under
Regulation 2021/821, encompass goods with components, technologies, and
software used for civilian purposes that can also be utilised in the development
and production of weapons of mass destruction. A permit document (license) is
necessary to export dual-use products from EU territory.1?

Although the legislation entered into force in 2021, the EU export controls
on dual-use items are not a recent development. The EU began regulating these
items in 1994, leading to the Council Regulation (EC) No 428/2009, which was
in force until the new regulation took effect in 2021.20 Regulation 2021/821,

Online: https://eur-lex.europa.eu/EN/legal-content/summary/dual-use-export-
controls.html.

16 Regulation (EU) 2021/821 of the European Parliament and of the Council of 20 May
2021 setting up a Union regime for the control of exports, brokering, technical
assistance, transit and transfer of dual-use items (recast), O] L 206/1, 11.6.2021.

17 EUROPEAN UNION: Division of Competences within the European Union, EUR-Lex, last
modified 24 February 2022. Online: https://eur-lex.europa.eu/EN/legal-
content/summary/division-of-competences-within-the-european-union.html.

18 Regulation (EU) 2021/821 of the European Parliament and of the Council of 20 May
2021 setting up a Union regime for the control of exports, brokering, technical
assistance, transit and transfer of dual-use items (recast), O] L 206/1, 11.6.2021.

19 Ibid.

20 Council Regulation (EC) No 428/2009 of 5 May 2009 Setting Up a Community Regime
for the Control of Exports, Transfer, Brokering and Transit of Dual-Use Items, O] L
134/1,29.5.2009.
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adopted by the European Parliament and the Council, came as a significant
evolution from the 2009 framework, particularly in relation to human rights and
cyber-surveillance technology. Some notable updates included:
o Expanded authorisation and national control measures
Under the 2009 regulation, the authorisation requirements for non-listed
items primarily focused on weapons of mass destruction and destinations
subject to arms embargoes.?! Regulation 2021/821 broadened the scope to
include measures to prevent terrorism and human rights violations. Article 10
allows Member States to prohibit or impose authorisation requirements on
non-listed dual-use items and requires notification to the Commission and
other Member States.22
[ Regulating cyber-surveillance: new controls and definitions
For the first time, the Dual-Use Regulation explicitly defined cyber-
surveillance technologies, addressing growing concerns about their potential
misuse. It defines cyber-surveillance items as ‘dual-use items specially
designed to enable the covert surveillance of natural persons by monitoring,
extracting, collecting, or analyzing data from information and
telecommunication systems’.23 Article 2 of the preamble emphasises the need
for Member State authorities to consider whether these items could be
deployed in acts of internal repression or serious breaches of human rights and
international humanitarian law.
[ Catch-all provisions for emerging risks
One of the most significant aspects of the updated regulation was its new
catch-all provisions under Article 5. These provisions mandate that
authorisation is required for exporting non-listed cyber-surveillance items
intended for internal repression or to commit serious human rights violations.
Furthermore, it requires that exporters notify the competent authority if their
due diligence reveals that cyber-surveillance items are intended for concerning
uses.24
In October 2024, the Commission issued non-binding guidelines on Article
5 to clarify the definition of cyber-surveillance items and the due diligence

21 ]bid.

22 Regulation (EU) 2021/821 of the European Parliament and of the Council of 20 May
2021 setting up a Union regime for the control of exports, brokering, technical
assistance, transit and transfer of dual-use items (recast), O] L 206/1, 11.6.2021,
Article 10.

23 Ibid, Article 2, paragraph 20.

24 Jpid, Article 5.
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expectations.2> While these guidelines aim to harmonise interpretation, they
do not address core structural gaps such as transparency limitations and
Member State discretion.

] Introduction of Internal Compliance Programs (ICPs)

Another notable innovation was the mandatory implementation of EU-
wide Internal Compliance Programs for exporters. These programs require
companies to adopt policies and procedures that are effective, appropriate, and
proportionate to the risk of non-compliance, including considerations related
to human rights.2¢ This approach contrasted with the more reactive guidelines
of the 2009 regulation and reflected a significant shift towards embedding
human rights considerations within the export control framework.2?

[ Enhancing oversight through coordination and transparency

Regulation 2021/821 also introduced coordination mechanisms among
Member States and a transparent reporting system managed by the European
Commission. The Commission must prepare and publish an annual report
detailing actions by Member States, including applications received and
decisions made concerning cyber-surveillance items.28

While the 2021 regulation introduced several crucial improvements,
several prominent civil society organisations pointed out that the adopted
measures do not adequately prevent human rights abuses facilitated by the
export of surveillance technologies.?® The Commission's and Parliament's
proposed ambitions were significantly reduced during negotiations. For
instance, the Parliament’s 2018 amendments elaborated specific rights at risk
(privacy, data protection, expression, assembly), but the final text omits a clear

25 Commission Recommendation (EU) 2024 /2659 of 11 October 2024 on Guidelines on
the Export of Cyber-Surveillance Items under Article 5 of Regulation (EU) 2021/821
of the European Parliament and of the Council. O] L 2024 /2659, 16 October 2024.

26 Regulation (EU) 2021/821 of the European Parliament and of the Council of 20 May
2021 setting up a Union regime for the control of exports, brokering, technical
assistance, transit and transfer of dual-use items (recast), O] L 206/1, 11.6.2021,
Article 22.

27 CURT], I, MICHELINI, M. C., PICCIANQO, I. : European Union Adopts New Regulation No.
2021/821 on Dual Use, Portolano Cavallo Studio Legale, 15 July 2021. Online:
https://portolano.it/en/newsletter/portolano-cavallo-inform-
compliance/european-union-adopts-new-regulation-no-2021821-on-dual-use.

28 Regulation (EU) 2021/821 of the European Parliament and of the Council of 20 May
2021 setting up a Union regime for the control of exports, brokering, technical
assistance, transit and transfer of dual-use items (recast), O] L 206/1, 11.6.2021,
Article 26, paragraph 2.

29 ACCESS NOW: Human Rights Organizations' Response to the Adoption of the New EU
Dual Use Export Control Rules, March 2021. Online: https://www.accessnow.org/wp-
content/uploads/2021/03/Analysis-EU-Surveillance-Tech-Export-Rules.pdf.
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human rights framework. The Commission only later issued non-binding 2024
guidelines that elaborate concepts such as ‘internal repression’ and ‘serious
violations of human rights’ for export assessments.30 However, these guidelines
do notalter the underlying legal structure and lack binding human rights criteria.
The Commission’s 2016 proposal for a dedicated Category 10 covering cyber-
surveillance items was also excluded, reflecting Member State reluctance to
adopt an autonomous EU control list and a preference for industrial interests.

To illustrate the practical challenges of the regulation, the case of Morocco
offers valuable perspectives. As a recipient of EU-exported surveillance
technologies, the country exemplifies the critical gaps between EU regulatory
intentions and the on-the-ground reality of technology-facilitated human rights
abuses.

6.4 Surveillance Tech Exports to Morocco: Case Study
6.4.1 Use of Surveillance Technologies in Morocco

Assessing the EU export regulations of cyber-surveillance through the lens
of Moroccan practices offers several unique insights. Firstly, the country has a
history of controversies related to surveillance technology being involved in
high-profile incidents.3! It aligns with its long-standing use of surveillance
against local journalists, activists, and human rights advocates, often utilising
tools supplied by European companies.3? This is reinforced by Morocco’s
documented history of suppressing civil and political rights and restrictions on
civic and political freedoms.33 Furthermore, Morocco is among the countries that
have substantially benefited from EU-provided cyber-surveillance technologies

30 Commission Recommendation (EU) 2024 /2659 of 11 October 2024 on Guidelines on
the Export of Cyber-Surveillance Items under Article 5 of Regulation (EU) 2021/821
of the European Parliament and of the Council. O] L 2024/2659, 16 October 2024,
para. 1.3.

31 MENAS ASSOCIATES: Morocco Targeted 6,000 Algerian Phones in Pegasus Scandal,
Menas Associates, 27 July 2021. Online: https://menas.co.uk/blog/morocco-targeted-
6000-algerian-phones-in-pegasus-scandal; AFRICAN PROGRAM CENTER FOR
INTERNATIONAL POLICY: The Pegasus Project: How the Cyber-Surveillance Scandal
Affected Africa, Medium, 27 July 2021. Online:
https://africaprogram.medium.com/the-pegasus-project-how-the-cyber-
surveillance-scandal-affected-africa-9d9a98595520.

32 PRIVACY INTERNATIONAL: Human Rights Committee 116th Session: The Right to
Privacy in Morocco, March 2016. Online:
https://privacyinternational.org/sites/default/files/2017-12 /HRC_morocco.pdf.

33 FREEDOM HOUSE: Morocco: Freedom in the World 2023 Country Report, 2023. Online:
https://freedomhouse.org/country/morocco/freedom-world/2023.
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and related training programs.3* Additionally, investigations have shown that
the EU provided Morocco with phone-hacking spyware, intended for migration
management but potentially used for broader surveillance purposes.3>

In 2023, the Institute of Development Studies published a report titled
“Mapping the Supply of Surveillance Technologies to Africa: Case Studies from
Nigeria, Ghana, Morocco, Malawi, and Zambia,” offering an examination of
Morocco's surveillance capabilities over time.3¢ The report provides an analysis
of the country's acquisition of surveillance technologies dating back to the 2010s.
A significant portion of these technologies has been acquired from companies
based in EU countries such as France, Italy, Cyprus, Germany, and Finland. For
example, the Moroccan government invested significantly in surveillance
systems like the Eagle System developed by the French company Amesys Bull
(later Nexa Technologies).37 This system enables the government to perform
extensive monitoring and interception of internet traffic, facilitating state
censorship and broad surveillance of digital communications.3% As documented
in the Oxford SaaS report, Eagle’s architecture includes both traditional deep-
packet inspection and “smart modules” for semantic analysis, email parsing, and
voice identification — features that blur the boundary between non-Al
interception and Al-assisted analytics.3°

Moreover, Morocco has used technologies provided by the Italian company
Hacking Team, which supplied the Remote Control System (RCS) malware,
enabling whole-device compromise and deployment against journalists,
including the outlet Mamfakinch. Although RCS is not an Al-enabled system, but
conventional intrusive spyware, its use allowed authorities to monitor
communications. It contributed to Mamfakinch’s eventual shutdown,

3¢ PRIVACY INTERNATIONAL: Revealed: The EU Training Regime Teaching Neighbours
How to Spy, 10 November 2020. Online: https://privacyinternational.org/long-
read/4289 /revealed-eu-training-regime-teaching-neighbours-how-spy.

35 DISCLOSE.NGO: How the EU Supplied Morocco with Phone-Hacking Spyware, Disclose,
25 July 2022. Online: https://disclose.ngo/en/article /how-the-eu-supplied-morocco-
with-phone-hacking-spyware.

36 ROBERTS, T. et al: Mapping the Supply of Surveillance Technologies to Africa: Case
Studies from Nigeria, Ghana, Morocco, Malawi, and Zambia. Brighton: Institute of
Development Studies, 2023. DOI: https://doi.org/10.19088/ids.2023.027.

37 Ibid, p. 24.

38 [bid, p. 89.

39 AU, Y.: Surveillance-as-a-Service (SaaS): A Survey of the Market for Facial Recognition
and Live-Streaming Surveillance Tools, Oxford Internet Institute, November 2021, p.
11.
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demonstrating that the human-rights risks of EU-origin surveillance exports
extend beyond Al-based technologies.*?

It is noteworthy that some surveillance technology purchases from EU-
based companies have not been merely business transactions but have been
facilitated by European organisations and even funded by the EU. European
companies such as MSAB, a Swedish company, provided Morocco with advanced
phone hacking spyware.#! The surveillance technologies were provided by
Intertech Lebanon, a French-Lebanese company, and overseen by the Vienna-
headquartered International Centre for Migration Policy Development (ICMPD).
These operations were financed through the EU “Border Management
Programme for the Maghreb Region.”42 While the main aim was to tackle
migration and human trafficking, this deployment has raised significant
concerns regarding human rights. For instance, MSAB's XRY software can unlock
and extract data from smartphones. At the same time, its associated analytical
platform (XAMN) incorporates Al-enabled features such as automated image
classification, similarity matching, and object recognition.43 These capabilities
significantly expand the surveillance value of the extracted data, posing
profound implications for privacy and freedom of expression. 44

The Moroccan legal framework, designed to regulate surveillance
technologies, often fails to protect citizens effectively. While the country’s
constitution guarantees freedom of expression and privacy, the reality shows
frequent arrests of journalists and restrictions on media coverage of sensitive
topics like corruption and the monarchy.*> National security concerns often take
precedence over privacy rights, and the judiciary lacks the necessary
independence to prevent abuses.*¢ Vague national laws and unclear language in
local laws and international agreements complicate the enforcement of these

40 ROBERTS, T. et al: Mapping the Supply of Surveillance Technologies to Africa: Case
Studies from Nigeria, Ghana, Morocco, Malawi, and Zambia. Brighton: Institute of
Development Studies, 2023, p. 90.

41 DISCLOSE.NGO: How the EU Supplied Morocco with Phone-Hacking Spyware, Disclose,

25 July 2022.

42 Ibid.

43 MSAB: Discover Digital Evidence Rapidly with XAMN: A Guide. Stockholm: MSAB,
October 2022, p- 8. Online: https://www.msab.com/wp-

content/uploads/2022/10/MSAB_Guide_XAMN_Discover_Evidence.pdf.

44 DISCLOSE.NGO: How the EU Supplied Morocco with Phone-Hacking Spyware, Disclose,
25 July 2022.

45 ROBERTS, T. et al: Mapping the Supply of Surveillance Technologies to Africa: Case
Studies from Nigeria, Ghana, Morocco, Malawi, and Zambia. Brighton: Institute of
Development Studies, 2023, p. 86.

46 [bid, p. 86.
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rights. For instance, despite Morocco's adoption of the International Covenant on
Civil and Political Rights (ICCPR), its application is conditional and prioritises
national laws and Islamic identity.4” This legal ambiguity enables surveillance
practices that often suppress political dissent and violate human rights.

6.4.2 Structural Gaps in EU Export Controls Revealed by the
Moroccan Case

The Moroccan case discussed above illustrates how EU-origin surveillance
tools can reach environments with weak safeguards, pointing out the need to
examine the regulatory framework itself. The updated EU Regulation 2021/821
is a crucial advancement towards addressing the complexities associated with
modern surveillance technologies.4®¢ Nevertheless, when compared with
surveillance practices in high-risk recipient countries, several disparities and
areas of concern become apparent.

The new rules aim to control the export of non-listed cyber-surveillance
items, especially if they could be used for repression or to violate human rights.
However, the lack of clear definitions and criteria leaves a broad space for
interpretation, potentially allowing EU member states to justify exports on
security grounds or as diplomatic excuses. As a result, Member States can
diverge widely in how they apply human rights criteria, allowing surveillance
tools to end up in rights-restrictive regimes with limited scrutiny. This also
reflects a mismatch between regulating items and the realities of today’s
Surveillance-as-a-Service exports, which incorporate hardware, software,
analytics, and ongoing support. Meanwhile, the regulation grants considerable
discretion to national authorities to determine the conditions under which
licenses are granted or denied.#® This discretion can result in varied
interpretations of the rules, influenced by economic or political interests rather
than consistent human rights standards. Member States with active surveillance
technology industries might interpret the rules more loosely to benefit local
businesses at the expense of human rights.

The updated regulation includes a reporting system overseen by the
European Commission to monitor how Member States handle cyber surveillance

47 Ibid, p. 87.

48 Regulation (EU) 2021/821 of the European Parliament and of the Council of 20 May
2021 setting up a Union regime for the control of exports, brokering, technical
assistance, transit and transfer of dual-use items (recast), O] L 206/1, 11.6.2021,
Article 5.

49 Ibid, Article 10.
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item exports.5? However, if countries fail to report their actions entirely or if the
Commission does not rigorously enforce compliance, it leads to a significant
oversight gap. The Commission’s own report notes that almost half of global
licences cannot be broken down by item or destination, and the reporting
methodology makes it impossible for external observers to trace specific exports
or verify whether transfers appear in the data.5?

Moreover, the recast regulation does not include an initially proposed
separate category for cyber-surveillance technology.2 The absence of a
dedicated category means that certain cyber-surveillance items, especially those
integrating Al-enabled features, might not receive the necessary scrutiny,
leading to their misuse in recipient countries, as in the case of Morocco.
Additionally, the regulation does not establish concrete accountability measures
for Member States or exporters who fail to conduct thorough human rights
assessments. Even with the Commission’s 2024 guidelines under Article 5,
structural deficiencies remain, which highlights the need for targeted reforms.

6.5 Critical Reforms for Effective Regulation

To ensure that Regulation 2021/821 fulfills its goal of protecting rights
while effectively regulating technology exports, several key reforms are needed.
The primary focus should be robust enforcement, improved Member-State
coordination, and transparency within the existing framework. Strengthening
and standardising human rights impact assessments for cyber-surveillance
technologies is imperative. These assessments must be applied uniformly across
Member States, cover both listed and non-listed technologies, and include clear
methodological guidance that builds on, but is not limited to, the Commission’s
2024 Article 5 guidelines. The non-sensitive parts of the assessments should be
made publicly available, enabling civil society oversight and ensuring that all
stakeholders can scrutinise the potential human rights implications of exported
technologies.

50 Jbid, Article 23 and 26.

51 EUROPEAN COMMISSION: Report on the Implementation of Regulation (EU) 2021/821
Setting Up a Union Regime for the Control of Exports, Brokering, Technical Assistance,
Transit and Transfer of Dual-Use Items. COM(2025) 19 final, 2025, Section 5. Online:
https://eur-lex.europa.eu/legal-
content/EN/TXT/HTML/?uri=CELEX:52025DC0019.

52 CURTIL L., MICHELINIL, M. C., PICCIANGO, L. : European Union Adopts New Regulation No.
2021/821 on Dual Use, Portolano Cavallo Studio Legale, 15 July 2021. Online:
https://portolano.it/en/newsletter/portolano-cavallo-inform-
compliance/european-union-adopts-new-regulation-no-2021821-on-dual-use.
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Moreover, enhancing Internal Compliance Programs (ICPs) is crucial. These
programs need clear guidelines, regular audits, and continuous improvement
support to guarantee effective implementation. Enhancing coordination and
information sharing among Member States is also critical to ensure consistent
enforcement. This can be achieved through regular inter-state meetings, joint
training sessions, and a centralised database for licensing and enforcement
actions. Increasing scrutiny and accountability in the export licensing process
can be another significant step. Implementing stricter approval criteria, regular
reviews, and transparent documentation of licensing decisions will ensure that
human rights considerations are prioritised over the sole economic or strategic
interests of individual Member States. In particular, reducing the broad
discretion currently afforded to national authorities is essential to avoid
divergent standards and inconsistent outcomes.

Finally, given the slow pace of formal regulatory revision relative to
technological advances, an additional priority should be to strengthen
administrative mechanisms for identifying emerging risks. This includes more
frequent updates to Commission guidance, structured monitoring of
technological developments, and coordinated expert assessments of new
surveillance capabilities.

By focusing on these reforms, the EU can enhance the enforcement of
Regulation 2021/821, improve coordination among Member States, and
maintain transparency within the established framework. Failure to address
current regulatory loopholes risks perpetuating the abuses the regulation aims
to prevent.

Conclusion

This paper examined the tension between the EU’s human rights values and
its export control practices by assessing how Regulation 2021/821 functions in
the context of Morocco’s documented misuse of EU-origin surveillance
technologies. The findings confirm the thesis formulated at the beginning of the
paper, demonstrating that the regulation contains substantive structural gaps
that permit the export of Al-enabled surveillance capabilities to environments
with a high risk of human rights abuses. The Moroccan case further confirmed
the secondary thesis, showing how deficiencies in EU export controls enable the
transfer of surveillance tools that contribute to documented restrictions on civic
space and human rights.

The analysis showed that while the regulation marks an important step
toward integrating human rights considerations into export controls, its
practical impact is constrained by ambiguity in human rights criteria,
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considerable discretion granted to national authorities, and regulatory
mechanisms that struggle to keep pace with technological developments.
Furthermore, the paper traced how EU-based suppliers and EU-funded
programmes have supported Morocco’s expanding surveillance ecosystem.
Through the case study, it spotlighted the misalignment between the EU’s
normative commitments and its regulatory implementation. These findings fulfil
the paper’s stated goal of assessing the coherence between EU values, regulatory
practice, and the real-world consequences of EU-origin surveillance exports. The
findings point out that strengthening EU export governance is essential not only
to prevent misuse abroad but also to ensure coherence with the Union’s
foundational values.

Building on this, the paper outlined several necessary reforms:
strengthening and standardising human rights impact assessments, enhancing
Internal Compliance Programs, improving Member State coordination, and
bolstering mechanisms for tracking emerging technological risks. If Regulation
2021/821 is to function as an adequate safeguard rather than a symbolic
instrument, it necessitates a more transparent, harmonised, and technologically
responsive governance approach.
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Abstract

The emergence of artificial intelligence (Al) is reshaping not only the substance of
human rights protection but also the institutional architecture responsible for its
enforcement. Traditional human rights bodies, such as the United Nations Human
Rights Council, treaty bodies, and regional courts are confronted with challenges
that transcend territorial jurisdiction, individual responsibility, and traditional
forms of accountability. As Al systems increasingly mediate public administration,
law enforcement, and private decision-making, existing institutions struggle to
address algorithmic harms that are automated, opaque, and transnational in
nature. Recently, several initiatives at the global and regional levels have sought to
respond to these challenges by exploring new institutional approaches to the
governance of Al and human rights. Proposals have emerged within the United
Nations framework to establish or mandate a specialised body dedicated to
monitoring human rights impacts of Al systems, either through a new standing
mechanism or as part of a broader global governance framework. Parallel
discussions in regional fora point to a gradual movement toward institutionalising
human-rights-based oversight of Al technologies. The paper examines the potential
and limitations of these initiatives, asking whether they signal the beginning of a
new generation of human rights bodies or whether they merely extend existing
mandates without altering the traditional institutional paradigm.!

Introduction

The rapid digitalisation of society and the dynamic technological progress,
particularly in the field of artificial intelligence (Al), are fundamentally
transforming the way human rights are exercised and protected.2 While

1 This contribution was prepared as part of the research project “Technological
Progress and International Human Rights Law” (No. VVGS-2023-2947), implemented
within the Internal Scientific Grant System of Pavol Jozef Safarik University in Kosice.
The research was funded by the European Union under the EU NextGenerationEU
initiative through the Recovery and Resilience Plan for Slovakia, Project No. 09103-03-
V05-00008.

2 FRA - European Union Agency for Fundamental Rights: Getting the Future Right -
Artificial Intelligence and Fundamental Rights, 2020, 108 p. Online:
https://fra.europa.eu/en/publication/2020/artificial-intelligence-and-fundamental-
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New Human Rights Bodies in the Age of Artificial Intelligence | 123

traditional forms of human rights violations were typically linked to identifiable
actors, specific territories, and clearly traceable causes, algorithmic decision-
making introduces interferences that are automated, complex, often opaque, and
transnational in nature.3 Al systems now influence access to social benefits,
healthcare, employment, public administration, justice, and the conduct of
hostilities in armed conflicts, often in ways that are both hidden and
simultaneously far-reaching.* The accelerating deployment of Al systems thus
exposes a widening gap between the scale of algorithmic harms and the capacity
of existing international human rights institutions to prevent and redress them.
Al systems deployed by multinational platforms can generate rights-relevant
impacts across jurisdictions, often without a clear nexus to the state traditionally
responsible under international human rights law. Institutions such as the UN
Human Rights Council, United Nations treaty-bodies, and regional courts were
established at a time when state responsibility and territorial jurisdiction were
assumed to be clear and predictable.

rights; UN Human Rights Council: The Right to Privacy in the Digital Age,
A/HRC/48/31, 2021; Council of Europe: Recommendation CM/Rec(2020)1 of the
Committee of Ministers to member States on the human rights impacts of algorithmic
systems, 2020. Online:
https://search.coe.int/cm/Pages/result_details.aspx?0bjectID=09000016809c820f.

3 Council of Europe: Algorithms and Human Rights: Study on the Human Rights
Dimensions of Automated Data Processing Techniques and Possible Regulatory
Implications, Study DGI(2017)12, Strasbourg: Council of Europe, 2018, pp. 20-24.
Online: https://rm.coe.int/algorithms-and-human-rights-en-rev/16808f06aa;
European Parliamentary Research Service: Understanding Algorithmic Decision-
Making: Opportunities and Challenges for the EU, PE 624.261, Brussels: European
Parliament, 2019, pp- 7-24. Online:
https://www.europarl.europa.eu/RegData/etudes/STUD/2019/624261/EPRS_STU
(2019)624261_EN.pdf; MCGREGOR, L., MURRAY, D., NG, V.: International Human
Rights Law as a Framework for Algorithmic Accountability. In: International and
Comparative Law Quarterly, Vol. 68, No. 2, 2019, pp. 315-320.

4 AHMAD, S. et al.: The Impact of Artificial Intelligence on Business & Social Values:
Benefits, Challenges, And Future Directions. In: Educational Administration: Theory and
Practice, Vol. 30, No. 6, 2024, pp. 3174-3180; BAKOSOVA, L.: Ethical and legal aspects
of the use of artificial intelligence in health and nursing care. In: Studia luridica
Cassoviensia, Vol. 8, No. 2, 2020, pp. 3-18; BENKO, R.: The Impact of Artificial
Intelligence on Fundamental Rights and Freedoms and Vice-Versa. In: KLUCKA, ].,
BAKOSOVA, L., SISAK, I.: Artificial Intelligence from the Perspective of Law and Ethics:
Contemporary Issues, Perspectives and Challenges, Praha: Leges, 2021, pp. 39-42;
ELBERT, L.. Medzindrodnoprdvny tuvod k pouZivaniu autonémnych zbrariovych
systémov. Praha: Leges, 2022, 109 p.; JAKAB, R.. Artificial Intelligence and
Administration Decision-Making. In: Acta Universitatis Carolinae, Vol. 72, No. 1, 2026,
pp. 31-43; SEMAN, T.: Risks of Partial Exploitation of Artificial Intelligence Potential in
Administrative Proceedings. In: Studia luridica Cassoviensia, Vol. 13, Special Issue,
2025, pp. 155-169.
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Against this backdrop, international organisations have begun to explore
the need for institutional adaptation in response to Al-related challenges. While
these developments can be observed at both global and regional levels, this
contribution focuses primarily on the evolving institutional landscape within the
United Nations (UN), where ongoing discussions have highlighted persistent
fragmentation across existing mechanisms, as well as the absence of a system-
wide approach capable of addressing the cross-border and systemic nature of
algorithmic risks. As a result, a growing body of policy debate points towards the
need for more coordinated, specialised and technically informed forms of
oversight.

At the regional level, European organisations, particularly the European
Union (EU) and the Council of Europe (CoE), have played a central role in shaping
both the normative and institutional dimensions of Al governance. In 2024, each
adopted the first legally binding instruments addressing Al. The EU Artificial
Intelligence Act introduced a new institutional architecture for Al oversight,
including supranational coordination mechanisms to ensure consistent
implementation across Member States. By contrast, the CoE’s Framework
Convention on Artificial Intelligence, Human Rights, Democracy and the Rule of
Law adopted a more restrained approach, relying on a Conference of the Parties
rather than a specialised supervisory body. This divergence reflects ongoing
uncertainty about the capacity of existing human rights mechanisms to address
Al-related harms and suggests that further institutional adaptation may be
required in practice.

Beyond Europe, regional organisations such as the African Union (AU) and
the Organization of American States (OAS) have likewise begun to explore the
human rights implications of Al. However, these initiatives remain at a relatively
early stage of development and, unlike the frameworks examined in this
contribution, do not currently involve newly established institutional bodies
specifically dedicated to Al governance or regulation. For this reason, they fall
outside the scope of the present contribution, which focuses on developments
within the UN system and selected European frameworks.

Taken together, these developments illustrate a growing recognition that
safeguarding human rights in the algorithmic era requires more than the
adaptation of substantive norms: it demands a new generation of specialised
institutions capable of providing meaningful oversight, ensuring accountability,
and bridging the systemic gaps left by traditional human rights mechanisms. The
central question, therefore, is not whether institutional innovation is necessary,
but how the international community can design mechanisms that are
sufficiently agile, authoritative, and technically informed to meet the
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unprecedented challenges posed by Al This contribution therefore examines
whether current initiatives constitute genuine institutional innovation or merely
incremental adjustments within a traditional model of human rights oversight
that may prove insufficient to address the systemic challenges posed by Al

7.1 Why Artificial Intelligence Challenges Traditional
Human-Rights Institutions

The emergence of Al has generated an extensive body of scholarship
addressing its implications for fundamental rights. Much of this literature
focuses on identifying specific risks associated with algorithmic systems,
including privacy intrusions, discriminatory decision-making, or the
manipulation of information environments.> The challenge therefore lies not
merely in identifying new categories of rights-related risks, but in understanding
how the structural features of Al systems interact with institutional models of
human-rights protection. While these concerns are increasingly well
documented,® they also reveal a deeper structural problem: the mismatch
between the characteristics of algorithmic harms and the institutional
architecture through which human rights protection has traditionally been
organised.

5 See SARABDEEN, ].: Protection of the rights of the individual when using facial
recognition technology. In: Heliyon, Vol. 8, No. 3, 2022, pp. 1-12; KOCHLING, A,
WEHNER, M. C.: Discriminated by an algorithm: a systematic review of discrimination
and fairness by algorithmic decision-making in the context of HR recruitment and HR
development. In: Business Research, Vol. 13, 2020, pp. 795-848; FRA - European
Union Agency for Fundamental Rights: Bias in Algorithms - Artificial Intelligence and
Discrimination, 2022, pp- 22-25. Online:
https://fra.europa.eu/sites/default/files/fra_uploads/fra-2022-bias-in-
algorithms_en.pdf; VAN GILS, F, MULLER, W., PRUFER, J.: Microtargeting, voters’
unawareness, and democracy. In: The Journal of Law, Economics, and Organization,
Vol. 41, No. 2, 2025, pp. 634-653; European Commission for the Efficiency of Justice:
European ethical Charter on the use of Artificial Intelligence in judicial systems and their
environment. Council of Europe: Strasbourg, 3 - 4 December 2018, pp. 8 and 15,
Online: https://rm.coe.int/ethical-charter-en-for-publication-4-december-
2018/16808f699c.

6  See HOLZINGER, A., ZATLOUKAL, K., MULLER, H.: Is human oversight to Al systems still
possible? In: New Biotechnology, Vol. 85, 2025, pp. 59-62; SODERLUND, K.: High-risk
Al transparency? On qualified transparency mandates for oversight bodies under the EU
Al Act. In: Technology and Regulation, Vol. 2025, 2025, pp. 96-113; CHEONG, B. CH.:
Transparency and accountability in Al systems: safeguarding wellbeing in the age of
algorithmic decision-making. In: Frontiers in Human Dynamics, Vol. 6, 2024, pp. 1-11;
RODRIGUES, R.. Legal and human rights issues of Al: Gaps, challenges and
vulnerabilities. In: Journal of Responsible Technology, Vol. 4, 2020, pp. 1-12.
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For the purposes of this contribution, Al is understood as a machine-based
system that, for explicit or implicit objectives, infers from the input it receives
how to generate outputs - such as predictions, content, recommendations or
decisions - that may influence physical or virtual environments.? Such outputs
may directly or indirectly interfere with the enjoyment of human rights and
fundamental freedoms. These interferences are further complicated by several
structural characteristics of Al systems, including opacity, scale and distributed
responsibility.

One frequently cited feature is the opacity of algorithmic systems, often
described through the metaphor of the “black box”. According to Almada, this
metaphor frames an Al system as an object not amenable to scrutiny of its inner
workings, an opacity that stems from technical factors such as the vast amount
of data it processes and its technical complexity. Furthermore, it invokes a sense
of danger and helplessness, as the inscrutability of black boxes is presented as a
challenge to many existing legal rights and safeguards.8 In practice, explanations
can often only be constructed from observations of the relationships between
the inputs and outputs of the system, particularly where the operator or provider
of the Al system is unwilling to cooperate.? When data are used as, or processed
to produce, evidence for a particular conclusion, it is reasonable to expect that
the connection between the data and the resulting decision should remain
intelligible and open to scrutiny and critical assessment.10 Al systems are
frequently proprietary and technically complex, which makes it difficult even for
states to explain or audit the tools they deploy. At the same time, responsibility
for algorithmic systems tends to be fragmented among developers, data
suppliers, private companies and public authorities, while jurisdictional

7 Framework Convention on Artificial Intelligence, Human Rights, Democracy and the
Rule of Law, Art. 2. See also Regulation (EU) 2024/1689 of the European Parliament
and of the Council of 13 June 2024 laying down harmonised rules on artificial
intelligence, Art. 2; OECD: Explanatory Memorandum on the Updated OECD Definition
of an Al System. OECD Artificial Intelligence Papers, No. 8, 2024, p. 4. Online:
https://www.oecd.org/content/dam/oecd/en/publications/reports/2024/03 /expl
anatory-memorandum-on-the-updated-oecd-definition-of-an-ai-
system_3c815e51/623da898-en.pdf.

8 ALMADA, M.: Governing the Black Box of Artificial Intelligence. In: SSRN Electronic
Journal, January 2023, p- 2. Online:
https://papers.ssrn.com/sol3 /papers.cfm?abstract_id=4587609.

9 CASTELLUCCIA, C, LE METAYER, D.. Understanding algorithmic-making:
Opportunities and challenges. European Parliamentary Research Service (EPRS),
Scientific Foresight Unit (STOA), European Parliament, March 2019, pp. 47-50.

10 MITTELSTADT, B.D.,, ALLO, P.,, TADDEO, M., WACHTER, S., FLORIDI, L.: The ethics of
algorithms: Mapping the debate. In: Big Data & Society, Vol. 3, No. 2, 2016, p. 4.
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questions become blurred as models may be trained in one jurisdiction,
deployed in another, and affect individuals far beyond both.11

As a result, Al-related interferences are often systemic, technologically
mediated and transnational, making them difficult to capture through complaint-
based procedures and ex post adjudication, which remain the standard modes of
operation for many existing human-rights institutions, including treaty bodies
and regional courts.1?2 Algorithmic harms therefore frequently operate at a
systemic rather than an individual level: a biased system may affect thousands
of individuals who share similar characteristics rather than producing a single
identifiable violation.13 A widely cited real-life example is the Dutch childcare
benefits scandal (“Toeslagenaffaire”), where algorithmic risk-profiling systems
used by public authorities falsely identified thousands of families—many with
migrant backgrounds—as potential fraudsters. Rather than harming a single
identifiable individual, the system systematically targeted groups sharing similar
socio-economic and ethnic characteristics, leading to widespread financial
hardship, social exclusion and loss of trust in public institutions.14

Taken together, these characteristics demonstrate that Al challenges not
only the substantive content of human rights but also the institutional
assumptions on which their protection has traditionally relied. Complaint-based
procedures, territorially bounded jurisdiction and ex post review mechanisms
are increasingly problematic to address harms arising from the deployment of
Al systems. This institutional mismatch has therefore prompted renewed
debates at both the global and regional levels regarding the need for new
oversight bodies or adapted institutional architectures capable of addressing the
specific risks posed by Al systems.

7.2 Global Institutional Developments on Artificial Intelligence
and Human Rights

One of the main purposes of the UN is to achieve international cooperation

in solving international problems of an economic, social, cultural, or

11 MATTHIAS, A.: The responsibility gap: Ascribing responsibility for the actions of
learning automata. In: Ethics and Information Technology, Vol. 6, 2004, pp. 181-182.

12 See, e.g. O'FLAHERTY, M.: Human rights and the UN: practice before the treaty bodies.
Second Edition, Nijhoff Law Specials - Vol. 54, Brill, 2021, 240 p.

13 WACHTER, S., MITTELSTADT, B.D., RUSSELL, CH.: Why fairness cannot be automated:
Bridging the gap between EU non-discrimination law and Al In: Computer Law &
Security Review, Vol. 41, 105567, 2021, pp. 5-6.

14 AMNESTY INTERNATIONAL: Dutch childcare benefit scandal an urgent wake-up call to
ban racist algorithms, 25 October 2021. Online:
https://www.amnesty.org/en/latest/news/2021/10/xenophobic-machines-dutch-
child-benefit-scandal/.
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humanitarian character, and in promoting and encouraging respect for human
rights and for fundamental freedoms for all.1> Over the past eight decades, a
comprehensive system of human rights protection has been developed within
the framework of the UN. Through the adoption of a series of international
treaties aimed at safeguarding specific categories of human rights and
freedoms?¢, as well as the rights of particularly vulnerable groups?'’, several
treaty-based monitoring bodies have been established. Most notable among
them are the Human Rights Committee, the Committee on Economic, Social and
Cultural Rights, as well as specialised bodies such as the Committee on the
Elimination of Discrimination against Women, the Committee on the Rights of
the Child, the Committee on the Elimination of Racial Discrimination, and the
Committee against Torture. These bodies were created to supervise the
implementation of States’ obligations, to interpret treaty norms, and to
contribute to the progressive development of international human rights law.
Where applicable, their relevance is particularly pronounced for individuals,
through procedures allowing the submission of individual complaints (under
relevant optional protocols), which—despite their formally non-binding
character—have generated a substantial body of legal views and have
strengthened expectations of compliance and follow-up at the domestic level.
UN human rights treaty bodies have not yet developed a body of case law
explicitly addressing Al as such. However, their existing legal views provides a
normative framework that is highly relevant to Al-driven systems. Through their
views and general comments, these bodies have long addressed issues such as

15 Charter of the United Nations, 1 UNTS XVI, 24 October 1945, Art. 1 (3).

16 International Covenant on Civil and Political Rights. New York, 16 December 1966;
International Covenant on Economic, Social and Cultural Rights. New York, 16
December 1966; Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, New York, 10 December 1984; International Convention
for the Protection of All Persons from Enforced Disappearance, New York, 20
December 2006.

17 International Convention on the Elimination of All Forms of Racial Discrimination.
New York, 21 December 1965; Convention on the Rights of the Child. New York, 20
November 1989; Convention on the Elimination of All Forms of Discrimination against
Women. New York, 18 December 1979; International Convention on the Protection of
the Rights of All Migrant Workers and Members of Their Families, New York, 18
December 1990; Convention on the Rights of Persons with Disabilities, New York, 13
December 2006.
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unlawful interference with privacy!8, discrimination!?, and the absence of
procedural safeguards in decision-making processes??. These principles are
directly applicable to contemporary forms of algorithmic governance, including
automated decision-making, large-scale data processing and profiling. In
particular, the Human Rights Committee’s interpretation of the right to privacy
under Article 17 of the International Covenant on Civil and Political Rights,?! the
Committee on the Rights of the Child’s General Comment No. 25 (2021) -
Children’s rights in the digital environment, which addresses issues of automated
processing, profiling and the need of establishing safeguards??, together with the
broader practice of treaty bodies addressing indirect discrimination?23, provide
important guidance for assessing the human-rights implications of Al
Alongside treaty bodies, the UN has also developed charter-based
mechanisms - most prominently the UN Human Rights Council (UN HRC), its
Special Procedures, and the Universal Periodic Review - supported
institutionally by the Office of the High Commissioner for Human Rights
(OHCHR). The 2021 report of the OHCHR, The Right to Privacy in the Digital Age,
provides a comprehensive assessment of the human-rights implications of Al
within the UN framework. It highlights that data-driven Al systems enable
unprecedented forms of data collection, aggregation and inference, allowing
both States and private actors to track, analyse and predict human behaviour on
a large scale?, as well as interfering with the enjoyment of the right to privacy
and related rights,25 particularly in the absence of adequate safeguards. The
report confirms that the key challenge is not the absence of applicable human
rights norms, but the difficulty of ensuring their effective application in

18 See, e.g. UN Human Rights Committee: Toonen v. Australia, CCPR/C/50/D/488/1992,
31 March 1994, para. 8.3.

19 UN Human Rights Committee: CCPR General Comment No. 18: Non-discrimination, 10
November 1989.

20 UN Human Rights Committee: General comment no. 32, Article 14, Right to equality
before courts and tribunals and to fair trial, CCPR/C/GC/32, 23 August 2007.

21 UN Human Rights Committee: CCPR General Comment No. 16: Article 17 (Right to
Privacy), The Right to Respect of Privacy, Family, Home and Correspondence, and
Protection of Honour and Reputation, 8 April 1988.

22 UN Committee on the Rights of the Child: General comment No. 25 (2021) on children's
rights in relation to the digital environment, CRC/C/GC/25, 2 March 2021, para. 17, 42,
61, 68,70, 75.

23 UN Human Rights Committee: Althammer et al. v. Austria, CCPR/C/78/D/998/2001,
22 September 2003, para. 10.2.

24 UN Human Rights Council: The right to privacy in the digital age - Report of the United
Nations High Commissioner for Human Rights, A/HRC/48/31, 13 September 2021,
para. 12.

25 The right to freedom of expression, the right to a fair trial, the right to life, the right to
respect for private life.
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technologically complex and globally distributed environments.2¢ Building on
these considerations, the OHCHR report further emphasises that individuals
affected by Al-related human rights violations must have access to effective
remedies, both judicial and non-judicial, capable of addressing harms arising in
complex and data-driven environments.2?

Against this backdrop, structural shortcomings become particularly visible
when examining the role of UN human rights treaty bodies in the context of Al
governance. While these bodies provide a well-developed normative framework
applicable to Al-related harms, their institutional design reflects a model of
human rights supervision that is structurally misaligned with the operational
logic of contemporary Al systems. Their mandates are primarily reactive,
dependent on periodic state reporting and individual complaints, and thus
inherently limited in their ability to engage with fast-evolving, large-scale, and
often opaque technological developments. Moreover, treaty bodies lack the
technical capacity and specialised expertise necessary to systematically assess
complex Al systems. This gap is further compounded by procedural constraints,
such as limited resources, significant backlogs in individual complaints, and the
non-binding nature of their views, which collectively weaken their potential to
provide timely and effective oversight. As a result, while treaty bodies remain
central actors in interpreting and applying international human rights law, their
current institutional configuration risks rendering them peripheral in the
governance of Al. The challenge therefore does not lie in the absence of
applicable legal standards, but rather in the capacity of existing institutional
frameworks to interpret and enforce these standards in the context of complex,
data-driven and often transnational technological systems. In addition, their
state-centric mandate limits their ability to directly engage with private actors,
despite the fact that much of the development and deployment of Al systems is
driven by corporate entities operating across jurisdictions.

These challenges are increasingly reflected in ongoing policy discussions
within the UN, including those surrounding the Global Digital Compact (GDC),
which calls for stronger institutional responses to the human rights implications
of Al Despite its non-binding nature, the GDC constitutes an important step
forward in the evolving architecture of global Al governance, signalling a
growing recognition of the need for more coordinated and institutionalised
responses. While the Compact acknowledges the important role of the OHCHR in

26 ]pid, para. 59.
27 Ibid, para. 38.
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providing expert guidance on human rights and technology,28 it also highlights
the absence of a system-wide mechanism capable of addressing cross-border
algorithmic risks.2? Furthermore, a growing number of UN actors, independent
experts and civil-society organisations have argued that existing institutional
arrangements are insufficient, calling for the creation of dedicated
mechanisms—such as a UN Special Rapporteur on Artificial Intelligence and
Human Rights30 or a system-wide Al coordination office3'—to ensure more
coherent global monitoring, accountability and governance of Al systems.

7.2.1 Bodies Created under the Global Digital Compact
In response to structural limitations, a key reference point for recent

institutional developments within the UN is the High-Level Advisory Body on
Artificial Intelligence, established by the UN Secretary-General in 2023.32 In its
final report, Governing Al for Humanity, the Body outlines a global governance
architecture consisting of a scientific panel, a global dialogue and, ultimately, a
dedicated UN Al Office.33

A first step in this direction is the establishment of the Independent
International Scientific Panel on Artificial Intelligence, endorsed by the UN
General Assembly in resolution 79/325 (2025). The Panel, composed of forty
independent experts, is mandated to produce evidence-based, policy-relevant
(but non-prescriptive) annual reports on the opportunities, risks and impacts of
Al, supported by thematic briefs where necessary. Its work is guided by
principles of independence, scientific rigour, multidisciplinarity and
inclusiveness. The Panel is internally structured with co-chairs representing

28 United Nations: Global Digital Compact, A/79/L.2, 2024, pp. 6-7. Online:
https://www.un.org/global-digital-compact/sites/default/files/2024-
09/Global%20Digital%20Compact%20-%20English_0.pdf.

29 GOEL, B, NILKANTH, D., SINGH, S.: Al Governance Beyond 2025: UN Pathways and
Implications. Geneva: Geneva Graduate Institute, 2025, p. 30. Online:
https://www.graduateinstitute.ch/sites/internet/files/2025-09/ARP35_Report--2--
--Shreya-Singh.pdf?utm_source=chatgpt.com.

30 Center for Al & Digital Policy: Statement of the Center for Al & Digital Policy to the Vice-
President of the United Nations Human Rights Council To support the Establishment of
the Special Rapporteur for Al and Human Rights, November 2025. pp. 2-3. Online:
https://www.caidp.org/app/download/8585853363/CAIDP-UNHRC-VPRusu-AI-
Treaty-09112025.pdf?t=1763220293&utm.

31 United Nations: Global Digital Compact, A/79/L.2, 2024, para. 72.

32 United Nations, UN Secretary-General launches Al Advisory Body on risks, opportunities,
and international governance of artificial intelligence, Press release, 2023. Online:
https:// www.un.org/sites/un2.un.org/files/231025_press-release-aiab.pdf.

33 United Nations - Al Advisory Body: Governing Al for Humanity, New York: United Na-
tions Publications, 2024, pp. 10 - 12.
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both developed and developing countries, supported by vice-chairs and ad hoc
working groups, and may engage external experts. It reports regularly to the UN
General Assembly through interactive dialogues and presents its findings within
the framework of the Global Dialogue on Al Governance.34 In this sense, the Panel
does not operate as a regulatory body, but rather as a knowledge-generating
mechanism intended to underpin more coordinated and informed global
governance responses. Accordingly, while the Panel may play a valuable role in
informing global debates on Al governance, its contribution to the protection of
human rights remains inherently limited. Given its strictly advisory and non-
prescriptive mandate, the Panel does not directly address issues of
accountability, enforcement or individual remedies, which are central to
effective human rights protection.

Building on this scientific foundation, the second pillar of the proposed
architecture takes the form of the Global Dialogue on Al Governance. Also
established within the framework of the GDC and endorsed by the same UN
General Assembly resolution, the Dialogue is expected to convene annually,
beginning at the Al for Good Summit in 2026. It is conceived as a
multistakeholder platform involving Governments and other relevant actors,
aimed at fostering international cooperation, facilitating the exchange of best
practices and lessons learned, and enabling open, transparent and inclusive
discussions on Al governance, with a view to harnessing Al in support of the
Sustainable Development Goals.3%> While the Dialogue represents a valuable step
towards more inclusive and coordinated global Al governance, it remains
primarily deliberative in nature and does not, in itself, establish mechanisms
capable of ensuring the effective protection and enforcement of human rights.

Taken together, these developments illustrate a gradual shift towards a
more structured and system-wide approach to Al governance within the UN. At
the same time, however, they remain predominantly oriented towards
coordination, knowledge-sharing and dialogue, rather than the creation of
mechanisms specifically designed to ensure the effective protection of human
rights in the context of AL. This emerging gap has, in turn, prompted growing calls
for the establishment of more specialised, human-rights-focused institutional
arrangements within the UN system.

3¢ United Nations - General Assembly: Terms of reference and modalities for the
establishment and functioning of the Independent International Scientific Panel on
Artificial Intelligence and the Global Dialogue on Artificial Intelligence Governance,
A/RES/79/325, 26 August 2025, para. 1.

35 Ibid, para. 4.
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7.2.2 Proposed New Human-Rights-Focused Bodies within
the UN System

Alongside these emerging structures, several proposals have been
advanced for more explicitly human-rights-oriented oversight mechanisms. For
instance, the Center for Al & Digital Policy, a civil society organization focused on
Al governance has formally recommended that the UN HRC establish a dedicated
mandate holder responsible for monitoring Al-related human-rights impacts
worldwide - a Special Rapporteur on Al and Human Rights.3¢ Within the system
of special procedures of the UN HRC, such a mandate would be entrusted to an
independent expert or working group tasked with examining and reporting on
human rights issues from a thematic or country-specific perspective. These
mandates are designed to address human rights situations globally, regardless
of a state’s treaty commitments, and require mandate holders to monitor and
respond promptly to alleged violations affecting individuals or groups. In the
case of country-specific mandates, they generally cover the full spectrum of
human rights unless defined otherwise, while remaining accountable to the UN
HRC. With the support of the OHCHR, mandate holders typically carry out
country visits and address individual cases as well as broader structural
concerns through communications with States. They also contribute to the
development of international human rights standards by preparing thematic
reports and convening expert consultations, while engaging in advocacy, raising
public awareness and providing guidance in the context of technical
cooperation.3” In this sense, such a mechanism could strengthen global oversight
by combining thematic reporting, country engagement and a degree of early-
warning capacity. While such a mechanism could enhance the visibility of Al-
related human rights concerns and contribute to their conceptual development,
its impact would likely remain constrained by the inherently soft and non-
binding nature of the special procedures system, particularly in addressing

complex issues of accountability and enforcement in the Al context.

36 Center for Al & Digital Policy: Statement of the Center for Al & Digital Policy to the
Vice-President of the United Nations Human Rights Council To support the
Establishment of the Special Rapporteur for Al and Human Rights, November 2025.
Online: https://www.caidp.org/app/download /8585853363 /CAIDP-UNHRC-
VPRusu-Al-Treaty-09112025.pdf?t=1763220293&utm.

37 UN Human Rights Council: Institution-building of the United Nations Human Rights
Council, A/JHRC/RES/5/1, 18 June 2007, para. 39 - 54; UN Human Rights Council:
Manual of Operations, August 2008. Online:
https://view.officeapps.live.com/op/view.aspx?src=https%3A%2F%2Fwww.ohchr.
org%?2Fsites%2Fdefault%2Ffiles%2FDocuments%2FHRBodies%2FSP%2FManual_
August_2008.doc&wdOrigin=BROWSELINK.
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The second proposal concerns the establishment of a new Al Office with
system-wide responsibility for coordinating digital and Al governance across the
UN. Recommended by the High-Level Advisory Body on Al in its final report38
and referenced in the GDC,3° such an office would be created within the UN
Secretariat, reporting directly to the UN Secretary-General, as a light and agile
coordination mechanism rather than a fully-fledged regulatory body. Its primary
role would be to support and connect key elements of the emerging global Al
governance architecture, including the Independent International Scientific
Panel on Artificial Intelligence, Global Dialogue on Al Governance, and related
initiatives such as standards exchange and capacity-building networks. The
Office is conceived as a central coordinating hub or “connector”, facilitating
cooperation across the UN system and with external stakeholders, including
governments, industry, civil society and academia. Rather than exercising
monitoring or enforcement powers, it would focus on enhancing coherence,
information-sharing and joint action, enabling the UN to respond in a more
coordinated and unified manner to the evolving challenges of Al governance.4?
In this respect, the proposed Al Office would once again represent a mechanism
primarily oriented towards coordination, monitoring and the facilitation of
cooperation, rather than one endowed with supervisory or enforcement powers.
From a human rights perspective, it may serve as an important platform for
identifying and highlighting risks and potential violations associated with Al
systems, as well as for fostering dialogue among relevant stakeholders. However,
similarly to other emerging structures, it does not address the question of
accountability in a substantive manner. In particular, it lacks the capacity to
attribute responsibility for violations of international human rights law, to
ensure effective remedies, or to secure adequate reparation for affected
individuals. As such, while contributing to greater visibility and coherence in Al
governance, its added value in terms of actual human rights protection remains
structurally limited.

Together, these existing and proposed bodies reflect a gradual shift within
the UN towards a more structured and multi-pillar institutional architecture for
Al governance, in which human rights are increasingly recognised as a
foundational component. At the same time, however, this evolving framework
remains characterised by a persistent gap between normative ambition and

38 United Nations - Al Advisory Body: Governing Al for Humanity, New York: United Na-
tions Publications, 2024, pp. 70 - 72.

39 United Nations: Global Digital Compact, A/79/L.2, 2024, para. 72.

40 United Nations - Al Advisory Body: Governing Al for Humanity, New York: United Na-
tions Publications, 2024, pp. 70 - 72.
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institutional capacity. While existing human rights mechanisms provide a well-
developed normative framework applicable to Al-related harms, specific
characteristics of Al systems, such as opacity, distributed responsibility and
transnational deployment challenge the capacity of these mechanisms to
interpret and effectively enforce applicable norms in practice. Although the
newly emerging structures contribute to greater coordination and exchange of
best practices, they primarily operate as platforms for dialogue rather than as
mechanisms capable of ensuring effective human rights protection. As a result,
fundamental questions of accountability, enforcement and access to effective
remedies remain largely unaddressed, raising doubts as to whether these
developments will ultimately translate into institutional arrangements capable
of ensuring the effective protection of human rights in the context of Al

7.3 Regional Human-Rights Bodies and Their Approaches to Al

Important lessons also emerge from regional human-rights frameworks,
which often respond more dynamically than global institutions. In this regard,
the following sections examine key European systems, namely the CoE and the
EU, which increasingly shape the protection of human rights and the
development of Al governance through context-specific and evolving
approaches. The adoption of the Framework Convention on Artificial Intelligence,
Human Rights, Democracy and the Rule of Law and the Artificial Intelligence Act
represents key initiatives, which may inspire other regions and states in the
analysed area.

Before turning to these newly adopted frameworks and bodies, it is
important not to overlook the role of judicial institutions, namely the European
Court of Human Rights (ECtHR) and the Court of Justice of the European Union
(CJEU) whose jurisprudence continue to play a crucial role in safeguarding
fundamental rights and freedoms. Through their interpretative function, these
courts contribute to adapting existing human rights standards to new
technological contexts, including those arising from the development and use of
AlL4

41 See, e.g. ECtHR: Big Brother Watch and Others v. the United Kingdom, Applications nos.
58170/13,62322/14 and 24960/15, Judgment of 25 May 2021; ECtHR: S. and Marper
v. the United Kingdom, Application nos. 30562/04 and 30566/04, Judgment of 4
December 2008; ECtHR: Satakunnan Markkinapérssi Oy and Satamedia Oy v. Finland,
Application no. 931/13, Judgment of 27 June 2017; ECtHR: Glukhin v. Russia,
Application no. 11519/20, Judgment of 4 July 2023; CJEU: Digital Rights Ireland Ltd v
Minister for Communications, Joined Cases C-293/12 and C-594/12, Judgment of 8
April 2014; CJEU: Ligue des droits humains v Council of Ministers, Case C-817/19,
Judgment of 21 June 2022.
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7.3.1 Council of Europe
The CoE currently represents one of the most advanced regional

frameworks linking AI with human-rights protection. Its long-standing
normative foundation, centred on the European Convention on Human Rights
(ECHR)#2, has enabled a gradual adaptation of existing standards to emerging
technological challenges.*3 In this regard, the jurisprudence of the ECtHR already
reflects the growing relevance of Al-related issues, including cases involving
surveillance*4, algorithmic profiling*> and the use of advanced data-processing
techniques.*6 This is illustrated, for instance, in cases such as Big Brother Watch
and Others v. the United Kingdom or Gluhkin v. Russia, which demonstrate the
Court’s evolving approach to technologically mediated interferences with
fundamental rights.

However, reliance on interpretative mechanisms alone remains insufficient
to address the systemic and forward-looking challenges posed by Al. Therefore,
member States of the CoE, together with observer and selected non-member
States, engaged in the development of the first international treaty addressing
the entire life cycle of Al systems from a human-rights perspective. Despite the
fact, that the Framework Convention on Artificial Intelligence, Human Rights,
Democracy and the Rule of Law is currently not in force due to the absence of the
necessary number of ratifications, it represents an important step towards
international legal regulation of Al. With respect to institutional design, the
Convention refrains from establishing a specialised supervisory authority and
instead assigns responsibility for monitoring, implementation, and the
identification of potential issues, including the effects of reservations and
declarations under the Framework Convention, to the Conference of the
Parties.#” This design choice reflects both the continued reliance on existing

42 Convention on the Protection of Human Rights and Fundamental Freedoms, Rome, 4th
November 1950, E.T.S. No. 5.

43 BARDSEN, A.: Al and Human Rights at the European Court of Human Rights,
Verfassungsblog, 8 December 2025. Online: https://verfassungsblog.de/ai-and-
human-rights-at-the-european-court-of-human-rights/.

44 ECtHR: Glukhin v. Russia, Application no. 11519/20, Judgment of 4 July 2023.

45 CJEU: Ligue des droits humains v Council of Ministers, Case C-817/19, Judgment of 21
June 2022.

46 ECtHR: Big Brother Watch and Others v. the United Kingdom, Applications nos.
58170/13, 62322/14 and 24960/15, Judgment of 25 May 2021.

47 Framework Convention on Artificial Intelligence, Human Rights, Democracy and the
Rule of Law, Strasbourg, 5 September 2024, Council of Europe Treaty Series - No. 225,
Art. 23.
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human-rights mechanisms and the underlying uncertainty as to their capacity to
effectively address Al-related harms. At the same time, it suggests that further
institutional adaptation may become necessary as the Convention is
implemented in practice.*8

In parallel, other CoE bodies have played an important role in shaping the
human rights framework applicable to Al. Within this broader institutional
landscape, the Council of Europe Commissioner for Human Rights constitutes an
important, though not exclusive, actor in shaping the analysed area. The Council
of Europe Commissioner for Human Rights is established as an independent and
impartial, non-judicial institution tasked with promoting education, awareness,
and respect for human rights as enshrined in the CoE’s legal framework. Distinct
from judicial and treaty-based supervisory mechanisms, the Commissioner does
not examine individual complaints but instead performs a complementary
function focused on promotion, prevention, and guidance. In this capacity, the
Commissioner contributes to the effective observance of human rights through
recommendations, thematic reporting, and dialogue with national authorities,
while also identifying structural shortcomings in law and practice and
supporting their remediation. The mandate further encompasses cooperation
with national human rights institutions, engagement with international bodies,
and reporting to the Committee of Ministers and the Parliamentary Assembly,
thereby reinforcing the broader human rights architecture of the CoE through
non-binding yet authoritative interventions.#® In the context of Al interaction
with human rights, the Commissioner has issued influential recommendation
“Unboxing Artificial Intelligence: 10 steps to protect Human Rights”, where he
emphasises key measures such as human rights impact assessments,
transparency, and public participation, while promoting equality, non-
discrimination, data protection, and fundamental freedoms. It further calls for
independent oversight, effective remedies, and the responsibility of States to
ensure compliance by private actors and to foster Al literacy.>° In this way, the
Commissioner’s work reflects a broader shift towards soft-law and

48 Jbid, Art. 23 (2) (a) and (b).

49 Council of Europe - Committee of Ministers: Resolution (99) 50 on the Council of
Europe Commissioner for Human Rights, 7 May 1995, Art. 1 - 5. Online:
https://search.coe.int/cm#{%22CoEldentifier%22:[%220912594880212826%22],
%22s0rt%22:[%22CoEValidationDate%20Descending%22]}.

50 Council of Europe - Commissioner for Human Rights: Unboxing Artificial Intelligence:
10 steps to protect Human Rights, May 2019, pp. 7 - 15. Online:
https://rm.coe.int/unboxing-artificial-intelligence-10-steps-to-protect-human-
rights-reco/1680946e64.
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interpretative mechanisms in the governance of Al, paving the way for more
structured and systematised guidance developed within the CoE framework.

Taken together, these developments position the CoE as a key normative
actor in the European Al governance landscape. The interplay between judicial
mechanisms, soft-law instruments, and the emerging treaty framework reflects
an increasingly coherent approach to addressing the human-rights implications
of Al. At the same time, the CoE’s predominantly interpretative and coordination-
based model also reveals certain limits in terms of enforcement and institutional
capacity to respond to systemic Al-related harms.

7.3.2 The European Union

The EU has established itself as a key global player in Al governance,
combining regulatory ambition with a firm commitment to safeguarding
fundamental rights. This approach is driven by a dual ambition: to encourage
innovation and technological advancement while ensuring that Al systems are
developed and used in accordance with human rights, safety considerations, and
ethical standards.5! Rather than remaining at the level of abstract principles, the
EU operationalises this commitment by embedding fundamental rights
considerations directly within binding legal and regulatory structures.52

At its core lies the Charter of Fundamental Rights of the European Union,
which provides a comprehensive catalogue of human rights applicable within the
scope of EU law, including those particularly relevant to the deployment of Al,
such as the rights to private and family life, protection of personal data, non-
discrimination, and effective remedy and to a fair trial.53 The interpretation of
these rights has been progressively developed through the case law of the CJEU,
particularly in areas related to data protection, surveillance, and automated

51 European Commission: Communication from the Commission to the European
Parliament, the Council, the European Economic and Social Committee and the
Committee of the Regions - Fostering a European Approach to Artificial Intelligence,
Brussels, 21 April 2021, COM(2021) 205 final, p. 1 and 4.

52 Treaty on European Union (consolidated version). Official Journal of the European
Union, 2012, C 326, pp. 13-390, Art. 2; Regulation (EU) 2024 /1689 of the European
Parliament and of the Council of 13 June 2024 laying down harmonised rules on
artificial intelligence and amending Regulations (EC) No 300/2008, (EU) No
167/2013, (EU) No 168/2013, (EU) 2018/858, (EU) 2018/1139 and (EU) 2019/2144
and Directives 2014/90/EU, (EU) 2016/797 and (EU) 2020/1828 (Artificial
Intelligence Act), 0] L, 2024,/1689, 12.7.2024, Art. 1, 2 (7), 27.

53 Charter of Fundamental Rights of the European Union, O] C 326, 26.10.2012, pp.
391-407, Art. 6, 8, 21, 47.
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decision-making. This is reflected in cases such as Digital Rights Ireland,* Tele2
Sverige,>> La Quadrature du Net,>¢ and Schrems I and 11,57 which collectively
establish strict limits on surveillance, emphasise proportionality, and reinforce
the requirement of effective judicial protection in data-driven contexts. More
recently, in SCHUFA Holding>8, the Court adopted a functional interpretation of
automated decision-making under EU data protection law, recognising that even
probabilistic scoring systems may fall within the scope of Art. 22 General Data
Protection Regulation (GPDR),5° where they play a decisive role in practice.
While not explicitly concerned with Al, the judgment offers a powerful normative
lens for addressing Al-related risks, particularly by exposing the limits of formal
human oversight and highlighting the regulatory significance of private actors.%%
Judicial protection at the EU operates through a decentralised system in which
national courts apply EU law, while the CJEU ensures uniform interpretation
through the preliminary ruling procedure.

7.3.2.1 Bodies Created under the Al Act
As regards the specific regulatory framework for Al, the EU has adopted the

Artificial Intelligence Act, which represents the first comprehensive and binding
legal instrument governing Al systems across their lifecycle. It establishes a
harmonised set of rules on the placing on the market, deployment, and use of Al
systems, while also introducing specific obligations for high-risk applications.
The Act prohibits certain harmful practices, sets out transparency requirements,
and regulates general-purpose Al models. It further provides for market
surveillance, governance, and enforcement mechanisms, alongside measures
designed to support innovation, particularly for small and medium-sized

54 CJEU: Digital Rights Ireland Ltd v Minister for Communications, Joined Cases C-
293/12 and C-594/12, Judgment of 8 April 2014.

55 CJEU: Tele2 Sverige AB Post- och telestyrelsen, Joined Cases C-203/15 and C-698/15,
Judgment of 21 December 2016.

56 CJEU: La Quadrature du Net and Others, Joined Cases C-511/18,C-512/18 and C-
520/18, Judgment of 6 October 2020.

57 CJEU: Schrems, Case C-362/14, Judgment of 6 October 2015 and Schrems II, Case C-
311/18, Judgment of 16 July 2020.

58 CJEU: SCHUFA Holding (Scoring), Case C-634/21, Judgment of 7 December 2023.

59 The data subject shall have the right not to be subject to a decision based solely on
automated processing, including profiling, which produces legal effects concerning
him or her or similarly significantly affects him or her; Regulation (EU) 2016/679 of
the European Parliament and of the Council of 27 April 2016 on the protection of
natural persons with regard to the processing of personal data and on the free
movement of such data, and repealing Directive 95/46/EC (General Data Protection
Regulation) (Text with EEA relevance), O] L, 119, 4.5.2016, Art. 22 (1).

60  Ibid, para. 46 - 60.
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enterprises and start-ups.®! At its core, the Act adopts a risk-based approach,
classifying Al systems according to their potential impact on fundamental rights
and safety and imposing differentiated obligations on providers, deployers, and
users. High-risk systems are subject to stringent requirements, including risk
management, data governance, transparency, human oversight, and conformity
assessments.®2 In contrast to the predominantly interpretative and
coordination-based approach of the CoE, the EU model is characterised by
detailed regulatory prescriptions and enforceable obligations.

The regulatory approach of the Al Act is complemented by a multi-layered
governance structure designed to ensure its consistent implementation and
enforcement. At the Union level, a central role is entrusted to the Al Office, which
contributes to the development of expertise and supports the application of the
Act.®3 This is accompanied by the establishment of the European Artificial
Intelligence Board (EAIB), composed of representatives of the Member States,
which facilitates coordination, promotes the harmonisation of administrative
practices, and issues recommendations and opinions on the interpretation and
application of the Act.®¢ The Al Act encourages information-sharing, joint
investigations, and coordinated responses to any risks or issues that may arise
from Al systems.65

In addition, the governance framework incorporates advisory and expert-
based mechanisms, including an advisory forum bringing together a broad range
of stakeholders, and a scientific panel of independent experts tasked with
providing technical and methodological support, particularly in relation to
general-purpose Al models and systemic risks.¢¢ These bodies contribute to the
development of common standards, the identification of emerging risks, and the
strengthening of regulatory capacities across the Union.

61 Regulation (EU) 2024/1689 of the European Parliament and of the Council of 13 June
2024 laying down harmonised rules on artificial intelligence and amending
Regulations (EC) No 300/2008, (EU) No 167/2013, (EU) No 168/2013, (EU)
2018/858, (EU) 2018/1139 and (EU) 2019/2144 and Directives 2014/90/EU, (EU)
2016/797 and (EU) 2020/1828 (Artificial Intelligence Act), Art. 1 (2).

62 Jbid, Art.9 - 15.

63 Ibid, Art. 64.

64 Jbid, Art. 65 - 66.

65 STASZCZYK, P.: Navigating the Al landscape in the EU: fostering innovation while
upholding ethical principles. In: BALCERZAK, M. KAPELANSKA-PREGOWSKA, J.:
Artificial Intelligence and International Human Rights Law Developing Standards for
a Changing World, Cheltenham: Edward Elgar Publishing, 2024, p. 64.

66 Jbid, Art. 67 - 69.
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At the national level, the effective application of the Al Act is ensured by
designated competent authorities, including market surveillance authorities,
which are responsible for supervision and enforcement. Notably, these
authorities are required to possess multidisciplinary expertise, encompassing
not only technical knowledge of Al systems but also an understanding of
fundamental rights, data protection, and safety risks.®7

From a human-rights perspective, this governance architecture reflects a
shift towards a hybrid and expertise-driven model, combining legal oversight
with technical and scientific input. At the same time, it is characterised primarily
by coordination, supervision, and advisory functions rather than adjudicatory
powers. Unlike traditional human-rights bodies, these institutions are not
empowered to issue legally binding decisions determining violations of
fundamental rights or to grant remedies to individuals. Their role is therefore
best understood as complementary, enhancing the capacity of existing legal
frameworks to address the complex and evolving human-rights implications of
Al systems.

7.3.2.2 Governance Bodies Supporting the Protection of
Fundamental Rights in the Context of Al

The framework on Al is further complemented by instruments such as the
GDPR, %8 the Data Act,®° the Digital Services Act,’0 and the Digital Markets Act,”!
which together reinforce the protection of fundamental rights in the digital
environment, especially regarding the automated decision-making. Within this
broader regulatory ecosystem, the European Data Protection Board (EDPB)
plays a central role in ensuring the consistent application of EU data protection
law, particularly the GDPR. Through the adoption of guidelines,

67 ]bid, Art. 70.

68 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April
2016 on the protection of natural persons with regard to the processing of personal
data and on the free movement of such data, and repealing Directive 95/46/EC
(General Data Protection Regulation) (Text with EEA relevance), O] L, 119, 4.5.2016.

69 Regulation (EU) 2023/2854 of the European Parliament and of the Council of
13 December 2023 on harmonised rules on fair access to and use of data and
amending Regulation (EU) 2017/2394 and Directive (EU) 2020/1828 (Data Act)
(Text with EEA relevance), O] L 2023/2854, 22.12.2023.

70 Regulation (EU) 2022/2065 of the European Parliament and of the Council of 19
October 2022 on a Single Market For Digital Services and amending Directive
2000/31/EC (Digital Services Act) (Text with EEA relevance), O] L 277, 27.10.2022.

71 Regulation (EU) 2022/1925 of the European Parliament and of the Council of 14
September 2022 on contestable and fair markets in the digital sector and amending
Directives (EU) 2019/1937 and (EU) 2020/1828 (Digital Markets Act), 0] 2022 L 265,
12.10.2022.
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recommendations, and binding decisions in dispute resolution procedures, the
EDPB significantly contributes to the interpretation and operationalisation of
fundamental rights related to privacy and data protection.’? Although it is not a
human-rights body and does not provide individual remedies, its activities shape
the practical scope of these rights, especially in areas involving automated
decision-making, profiling, and large-scale data processing. As such, the EDPB
may be understood as a quasi-regulatory body contributing to the protection of
fundamental rights in the digital environment.

A complementary role is played by the European Data Protection
Supervisor (EDPS), whose mandate has further evolved in the context of the Al
Act. As reflected in its strategic framework, the EDPS extends its supervisory
function beyond traditional data protection’3 towards a more integrated
oversight of Al systems, particularly within EU institutions, where it assumes the
role of a market surveillance authority and, in certain cases, as a notified body
responsible for conformity assessments of high-risk Al systems. Beyond direct
supervision, the EDPS plays an active role within the EU governance framework
by contributing to the work of the EAIB and supporting the consistent
implementation of the Al Act through legal and technical expertise.”* At the same
time, it adopts a cooperative and capacity-building approach towards EU
institutions, promoting human-centric and compliant Al through guidance,
knowledge-sharing, and initiatives such as regulatory sandboxes and expert
networks. This is complemented by strong international engagement aimed at
enhancing supervisory capabilities and aligning best practices across
jurisdictions.”s Overall, the EDPS reflects a shift towards a comprehensive,
lifecycle-oriented model of Al oversight that integrates supervision,
coordination, and expertise. However, despite its expanded mandate, the EDPS
remains a supervisory and regulatory authority rather than an adjudicatory
body, as it does not determine violations of fundamental rights in a judicial sense
nor provide individual remedies.

Recent study for the European Parliament's Committee on Industry,
Research and Energy on the interplay between the Al Act and the EU digital
legislative framework highlights several structural frictions within the EU’s

72 General Data Protection Regulation, Arts. 68 - 76.

73 Data Act, Art. 37.

74 Artificial Intelligence Act, Art. 57, 65, 70, 74 (9), 100.

75 European Data Protection Supervisor: Towards trustworthy Al in the EU public
administration: The EDPS Compass for its new role under the Al Act (2026-2027), 2026,
pp- 9 - 16. Online: https://www.edps.europa.eu/system/files/2026-03/26-03-
17_edps-compass-under-ai-act-2026-2027_en.pdf.
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digital regulatory framework and formulates recommendations for its further
development. In the short term, the study emphasises the need for enhanced
coordination among supervisory authorities, including joint guidance,
harmonised enforcement practices, and mutual recognition of assessments such
as data protection impact assessment and fundamental rights impact
assessments. In the medium term, it suggests targeted legislative adjustments
aimed at clarifying institutional roles, reducing overlapping obligations, and
strengthening the practical enforceability of rights in Al contexts. From a longer-
term perspective, the study calls for a broader reconfiguration of the EU’s digital
regulatory architecture towards greater simplification, coherence, and strategic
integration, enabling more agile compliance while preserving fundamental
rights and safety standards.’® Overall, these recommendations underline the
importance of a more coordinated and streamlined governance model capable of
both safeguarding constitutional values and supporting the development of a
competitive and sovereign Al ecosystem.

While the EDPB and the EDPS play a central role in the interpretation,
supervision, and enforcement of EU rules relevant to Al, the effective protection
of fundamental rights in this context also depends on the availability of empirical
evidence and risk identification. In this regard, a complementary function is
performed by the European Union Agency for Fundamental Rights (FRA). FRA is
mandated to support EU institutions, bodies, offices, and agencies, as well as
Member States in the implementation of EU law, by providing expertise and
assistance on fundamental rights, with a view to ensuring that their actions and
policies fully respect fundamental rights within their respective spheres of
competence.”” In the context of the Al Act, its role is further reinforced, as it is
designated as a permanent member of the advisory forum established under Art.
67, thereby contributing its expertise to the governance and implementation of
the EU’s Al regulatory framework. Although it does not exercise supervisory or
enforcement powers, its work strengthens the evidence base for regulatory and

76 GRAUX, H., GARSTKA, K, MURALI, N., CAVE, ], BOTTERMAN, M.: Interplay between the
Al Act and the EU digital legislative framework. European Parliament - Policy
Department for Transformation, Innovation and Health Directorate-General for
Economy, Transformation and Industry, PE 778.575 - October 2025, pp. 78 - 86.
Online:
https://www.europarl.europa.eu/RegData/etudes/STUD/2025/778575/ECTI_STU(
2025)778575_EN.pdf.

77 Council Regulation (EC) No 168/2007 of 15 February 2007 establishing a European
Union Agency for Fundamental Rights, O] L 4M, 8.1.2008, Art. 2.
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judicial action, thereby playing a crucial role in the broader ecosystem of
fundamental rights protection in the context of AL.78

A defining feature of the EU framework applicable to Al is its decentralised
and multi-layered character. While the Union has developed an increasingly
dense and sophisticated regulatory architecture, the effective enforcement of
fundamental rights ultimately relies on national courts and administrative
authorities, operating alongside EU-level bodies. This model allows for flexibility
and context-sensitive application, reflecting the diversity of national legal
systems. At the same time, however, it may give rise to fragmentation,
overlapping competences, and uneven levels of protection across Member
States. In this sense, the EU framework reveals an inherent tension between
regulatory ambition and institutional coherence, raising broader questions as to
whether existing mechanisms are sufficient to ensure consistent and effective
human-rights protection in the context of Al

7.4 Do We Need New Human-Rights Bodies?

Recent developments at the UN and selected regional organisations bring
us to a central question: do existing human rights mechanisms remain adequate
to address the challenges posed by Al, or is there a need for the creation of new
specialised bodies? In practice, three main pathways are emerging.

The firstis institutional adaptation, whereby existing mechanisms—such as
treaty bodies, regional courts, and national human-rights institutions—expand
their mandates and expertise. This approach benefits from established
legitimacy and institutional continuity, yet it may struggle to fully capture the
technical complexity and systemic nature of Al-related risks. In this context,
closer cooperation between legal actors and technical experts becomes essential,
enabling courts and monitoring bodies to develop interpretations that
adequately reflect the specificities of Al systems. Emerging initiatives, such as

78 See: Fundamental Rights Agency: Assessing High-risk Artificial Intelligence:
Fundamental Rights Risks, 4 December 2025. Online:
https://fra.europa.eu/en/publication/2025 /assessing-high-risk-ai; Fundamental
Rights Agency: Bias in algorithms - Artificial intelligence and discrimination, 8
December 2022. Online: https://fra.europa.eu/en/publication/2022 /bias-algorithm;
Fundamental Rights Agency: Getting the future right - Artificial intelligence and
fundamental rights, 14 December 2020. Online:
https://fra.europa.eu/en/publication/2020/artificial-intelligence-and-fundamental-
rights.
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the introduction of regulatory sandboxes within human-rights frameworks,
further illustrate attempts to enhance institutional adaptability.”®

The second pathway is hybrid governance, combining traditional human-
rights bodies with regulatory authorities, scientific panels, and independent
expert networks. This model seeks to bridge the gap between legal oversight and
technical expertise. Recent UN initiatives, including the establishment of the
Independent International Scientific Panel on Al and the envisaged Global
Dialogue on Al Governance, reflect a clear preference for hybrid and knowledge-
based institutional models rather than purely legal supervisory bodies. On the
other hand, these bodies are not vested with the authority to adopt legally
binding decisions vis-a-vis States or private actors, nor to determine violations
of human rights and fundamental freedoms or award remedies to affected
individuals. Their role should therefore be understood as merely
complementary, contributing to the development of knowledge and expertise on
the human-rights implications of Al, rather than providing direct avenues for
accountability or redress.

The third approach involves the creation of new, dedicated human-rights
bodies focused specifically on Al, whether in the form of a Special Rapporteur, an
advisory mechanism within the OHCHR, or a more comprehensive UN Al Office.
While such bodies may offer greater specialisation and responsiveness, their
establishment raises questions regarding institutional duplication, coordination,
and political feasibility.

Rather than a binary choice between institutional adaptation and the
creation of new bodies, the emerging landscape points towards a combination of
these approaches. The governance of Al is likely to require greater reliance on
interdisciplinary expertise, closer integration of technical and legal knowledge,
more preventive and forward-looking mechanisms, strengthened regulation of
private actors, and intensified dialogue across jurisdictions. In this context, the
establishment of new institutional structures may play a complementary role,
contributing to a more comprehensive and coherent response to the human-
rights challenges posed by Al

79 Keynote speech of Prof. Dr. Vasilka Sancin, PhD., Judge of the European Court of
Human Rights entitled “The Role of Al Sandboxes before International Human Rights
Bodies and Courts” at the international scientific conference “Human Rights and
Freedoms under Pressure from Algorithms: International and National Challenges of
Al” (28 November 2025, Faculty of Law, Pavol Jozef Safarik University in Kosice),
where she addressed the role of regulatory experimentation frameworks in the
context of Al and human rights protection.
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Conclusion

Al is fundamentally transforming the conditions under which human rights
and freedoms are respected, protected, and fulfilled. As this contribution has
shown, existing human rights institutions—originally designed to address state-
centred and territorially bounded forms of harm—are increasingly confronted
with automated, opaque, and transnational systems of decision-making. This
creates a structural mismatch between the nature of algorithmic harms and the
institutional frameworks traditionally responsible for their oversight.

The analysis demonstrates that, at both global and regional levels,
important steps have already been taken to address these challenges. Within the
UN system, recent initiatives, including the GDC and the establishment of expert
and coordination mechanisms, reflect a growing recognition of the need for more
structured and system-wide responses. At the regional level, the CoE and the EU
have developed distinct yet complementary approaches: the former relying
primarily on interpretative and coordination-based mechanisms, and the latter
advancing a more enforcement-oriented model grounded in binding regulation
and supervisory governance structures. At the same time, the findings of this
research reveal persistent structural limitations. Existing mechanisms remain
largely reactive, fragmented, and insufficiently equipped to address the systemic,
cross-border, and technically complex nature of Al-related harms. In particular,
the analysis highlights the absence of institutional arrangements capable of
ensuring effective accountability, attributing responsibility across complex value
chains, and providing accessible and timely remedies to affected individuals.

Against this background, three main pathways for institutional
development can be identified: the adaptation of existing mechanisms, the
emergence of hybrid governance models combining legal and technical expertise,
and proposals for the creation of new specialised bodies. Rather than signalling
a clear transition towards a wholly new generation of human rights institutions,
these developments point towards a pluralistic and multi-layered governance
model in which different types of bodies perform complementary functions.

The central finding of this contribution is therefore that the current
trajectory of institutional development does not replace existing human rights
bodies but progressively reshapes their functioning through the integration of
regulatory, supervisory, and knowledge-based mechanisms. While this model
enhances the capacity to identify and manage risks, it does not fully resolve the
underlying accountability gap. Whether this evolving framework will ultimately
give rise to a new generation of human rights bodies remains an open question.
What s clear, however, is that safeguarding human rights in the age of Al requires
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not only the continued evolution of legal norms, but also the development of
institutional arrangements capable of combining legal authority with technical
expertise, ensuring both preventive oversight and effective remedies in an
increasingly complex and data-driven environment.

Note

The author acknowledges the use of Al-assisted tools exclusively for language
editing and stylistic refinement. All ideas, analyses, and legal arguments
presented in this chapter are entirely the author’s own and reflect her
independent scholarly judgment.
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8 Automatizované rozhodovani a  profilovani v
pracovnépravnich vztazich
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Abstrakt

Prispévek bude zaméren na prdvni aspekty automatizovaného rozhodovdni a
profilovdni v pracovnéprdvnich vztazich z hlediska stdvajici a oCekdvané prdvni
Upravy pracovnéprdvnich vztaht, ochrany osobnich udajii a umélé inteligence v
prdvnim Fddu Ceské republiky. Pozornost bude zvld$t zamérena na diisledky
automatizovaného rozhodovdni a profilovdni pro odpovédnost a odmériovdni
zameéstnanct, a to véetné procesnéprdvnich aspektii materie.

Uvod

Historie lidstva se v navaznosti na socialni, technologické a dalsi milniky
periodizuje do Siroké Skaly etap. Kazda dalsi éra je pritom v disledku
zrychlujictho se pokroku casové krat$i nez ta piredchozi.

Presli jsme od pravéku pres starovék, stredovék a novovék do moderni
doby.

Zda se vni stile nachazime, anebo zda je ¢i spiSe bude informacni vék
samostatnou historickou etapou (jde jiZ o dobu postmoderni), bude otazkou pro
budouci generace.

Informacéni veék, ktery se vyznacuje digitalnimi a elektronickymi
technologiemi, se pocal pozvolna rozvijet v prvé poloviny 20. stoleti. Inicia¢nim
momentem byl vyndlez tranzistoru, ktery nasledoval vynalez mikroprocesoru.
Navazalo propojovani pocitaci a vytvareni prvnich pocitacovych siti,
predchiidci dnesniho internetu.!

Pozdéji prisel nastup osobnich pocitacli, médii pro pienos dat, mobilnich
telefonti a nakonec internetu.

Pozvolna chiize, jiz zpocatku informacni vék kracel, presla ve svizny Klus,
ktery se s nadstupem umélé inteligence pterodil ve zbésily sprint majici Boltovské
parametry.

Co prinesou kvantové pocitace a dalsi rozvoj digitalnich technologii, jenz se
predpoklada v nasledujicich letech, je (zejména s prihlédnutim k posuntim a
zménam poslednich 20ti let) jen obtizné predstavitelné.

1V této souvislosti srov. naptiklad BLACK, ].: Historie svéta. Praha: Universum, 2024;
BARTA, ].: Sedm zdkonti. Jak se civilizace rodi, rostou a upadaji. Praha: Jota, 2021.
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Aktualni mira a rychlost pokroku, navySovani vypocetniho vykonu a
rozSifovani moznosti pouziti digitalnich technologii, které jde ruku v ruce se
zleviiovanim prostiedkd a jejich zpristuptiovanim Siroké vefrejnosti, je stejné
fascinujicf jako zneklidiiujici.

Zneklidnéni vychazi z toho, Ze zpristupnovani a zavadéni prostredki
moderni techniky, digitalnich sluzeb atd., do bézného Zivota stoji na trznim
principu. I kdyz jsou hesla a slogany, s nimiz se prostredky a sluzby nabizi,
vSemozné libiva (a v fadé aspektii samoziejmé i pravdiva) - prodejci slibuji vyssi
rychlost, isporu, vSemoZnou pomoc atd. - motiv je ve skutec¢nosti prostounky. Je
jim utrZit co nejvice.

A tak, stejné jako jiz tolikrat diive, se zacCinaji nové vynalezy (prostredky
moderni techniky a digitalni sluzby) vyuzivat s (tradicné caste¢né blahovou a
tudiz i mylnou) virou v pokrok a v dobro pramenici z pokroku, aniz by existovala
vérohodna a pravdiva predstava o tom, jaké mohou prinést negativni disledky.

Oproti predchazim lidskym etapam zde vsak je jeden podstatny rozdil.

Je-li zavadéni vyndlezu ¢i inovace pozvolné, souvisejici skodlivé jevy je
mozné identifikovat a proti negativnim disledkim (vice méné Gspésné) zakrocit.
Eventudlné Sirsi negativni disledky eliminuje pokrok sam dalsi inovaci nebo
vynalezem.

Prvné naznaceny samoregulacni efekt kvili rychlosti nastupu modernich
technologii a digitalnich sluzeb spolu s nedostatecnou kapacitou a flexibilitou na
strané verejné moci (regulacnich organi) v podstaté odpada. Druhy vyloucen
neni. JelikoZ se vSak zd4, Ze se vyuZzivani informacnich technologii a digitalnich
sluzeb bude prohlubovat, nez Ze by se od nich vbrzku upoustélo, je spise
nepravdépodobné, Ze by nastal.

Zijeme tak v nebezpe¢néjsi dobé, nez se miiZe na prvni pohled zdat.

Informacni technologie a digitdlni sluzby mutZzeme v mnohém cenit -
zrychlily komunikaci, nabizi pfistup k témér nekone¢nému mnozstvi informaci,
ulehcuji praci atd. Soucasné ale také (krom vsech dalSich moznych negativnich
disledkii) vedou kuzké specializaci, ke ztraté védomosti, znalosti a SirSiho
kontextu, ke ztraté rozhledu a schopnosti kriticky uvazovat.2

Kvili sloZitosti a naro¢nosti na vyrobu a provoz navic zvySuji zavislost
v Sirokém smyslu slova - zavislost vyrobcli a poskytovateld na zdrojich a
dodavatelich, zavislost uzivatelli na poskytovatelich atd.

2 Vzakladu, vcetné dale odkazované literatury, srov. zejména CHOMYNOVA, P,
DVORAKOVA, Z,, CERNIKOVA, T., ORLIKOVA, B.,, GROHMANNOVA, K., FRANCOVA, E.:
Zprdva o digitdinich zdvislostech v Ceské republice 2023. Narodni monitorovaci
stiedisko pro drogy a zavislosti. Praha: Urad vlady Ceské republiky, 2023.
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Miru aktudlni zranitelnosti odrazi fakt, Ze pted 50 lety by nékolikadenni
vypadek elektrického proudu znamenal neptijemnost. V digitdlnim véku by
znamenal katastrofu.

Predlozeny prispévek se v kontextu naznacenych vychozich tezi analyticky
zaméiuje na zakladni problematicky moment pravni TtUpravy (nejen)
automatizovaného rozhodovani, vcetné profilovani, v pracovnépravnich
vztazich. Krom kritického zhodnoceni trendu vyvoje rozhodné pravni upravy a
souvisejici ¢innosti regulacnich organli naznacuje i smér pro uvahy de lege
ferenda.

8.1 Automatizovné rozhodovani, vcetné profilovani v

pracovnépravnich vztazich

Pracovnépravni vztahy jsou zpovahy véci zpravidla jednou z prvnich
oblasti, v niZ se moderni technologie a digitalni sluzby Siroce zavadi. Déje s tak
vétsinové za Ucelem zvyseni efektivity, rychlosti a sniZeni nakladd.

Zameéstnanci jsou tak skupinou, jejichz prava a svobody jsou vyuzivanim
modernich technologii a digitalnich sluzeb podstatné dotceny.

Moderni technologie a digitalni sluzby, resp. automatizované rozhodovani
(¢l. 22 GDPR3), v nékterych pripadech vcetné profilovani (¢l. 4 bod 4 a ¢l. 22
GDPR), ¢i aktuadlné zapojeni umélé inteligence, nachazi Siroké uplatnéni od
vzniku zakladniho pracovnépravniho vztahu aZ do jeho skonceni.

Prikladmo (aniz je hodnocena legdlnost postupu zaméstnavatele) lze
poukazat na nasledujici vyuziti modernich technologii a digitalnich sluzeb
v pracovnépravnich vztazich:*

a) vybér uchazec¢ii o zaméstndni - za pomoci téchto prostredki je
kuptikladu (za pomoci automatizovaného rozhodovani) ovétfovano
splnéni formalnich ¢i jinych predepsanych podminek ucasti ve
vybérovém rizeni. Za jejich pomoci jsou vsak také hodnoceni a vybirani
(prostrednictvim automatizovaného rozhodovani stavictho na
profilovani) nejvhodnéjsi uchazeci na pracovni pozici atd.;>

b) evidence pracovni doby - snad aZ na manudlni prdce mimo pracovisté
zaméstnavatele je vedeni evidence pracovni doby ve smyslu ust. § 96

3 Narizeni Evropského parlamentu a Rady (EU) 2016/679 ze dne 27. dubna 2016 o
ochrané fyzickych osob v souvislosti se zpracovanim osobnich udajti a o volném
pohybu téchto tidaji a o zruSeni smérnice 95/46/ES dale jen ,GDPR".

4 Srov. MORAVEK, ].: Ochrana osobnich tdajii podle obecného narizeni o ochrané
osobnich udajii (nejen) se zamérenim na pracovnéprdvni vztahy. Praha: Wolters
Kluwer, 2019, s. 420.

5 Ptikladem budiZz naptiklad softwarovy produkt aptien spolecnosti Aptien Labs s.r.o.
Online: https://aptien.com.
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zdkona ¢ 262/2006 Sb., zdkonik prdce® prostiednictvim digitdlnich
zdznamii dnes pravidlem;

c) dochdzkové a pristupové systémy - vedle evidence pracovni doby
(nékdy dokonce nespravné misto ni) byva vyuzivan elektronicky
systém evidujici prichody a odchody z objektu zaméstnavatele. Vedle
Rfid Cipli byva (vétSinou neopravnéné) Kkidentifikaci prichoziho
vyuzivano automatizované zpracovani biometrickych tudajd.” Stejné
tak tomu byva i u Cisté pristupovych systému, které nezaznamendvaji
ptichody a odchody a slouzi pouze k omezeni ptistupu neopravnénych
osob do konkrétniho objektu;8

d) hodnoceni pracovniho vykonu - tada systéml nabizi moZnost
automatizovaného hodnoceni pracovniho vykonu z rtiznych hledisek
(rychlost, kvalita, poCet chyb atd.). Vedle ptrehledu o dosavadnim
pracovnim vykonu takové systémy (nikoli vyjimecné) nabizi i (na
zakladé profilovani) budouci predikce;

e) hodnoceni potencidlu - na hodnoceni podle piedchoziho bodu mohou
byt navazany dalsi predikce, které vychazi jednak z dosavadniho a
predikovaného budouctho pracovniho vykonu zaméstnance, a jednak
ze zaméstnanci prisuzovanych vlastnosti a schopnosti (schopnost
samostatné se rozhodovat, schopnost pracovat vtymu, inciativa,
spolehlivost atd.). Tyto aspekty ve vztahu kjednotlivym
zaméstnanclim zpravidla zadavaji vedouci zaméstnanci, pfip. jsou
vysledek testovani zaméstnanci. Cilem je (prostrednictvim
automatizovaného rozhodovani vychazejiciho z profilovani) hodnotit
potencial a perspektivu zaméstnance, jakoz i moznost budouciho
postupu;?

f) dodrzovdni pracovnéprdvnich povinnosti - nejen na evidenci
pracovni doby a hodnoceni pracovniho vykonu miiZze navazovat
automatizované hodnoceni dodrzovani pracovnépravnich povinnosti.
Automatizované hodnoceni dodrZovani pracovnépravnich povinnosti

Dale jen ,ZPr".

V této souvislosti viz zejména Ufad pro ochranu osobnich udaji - Spole¢nost
Metrostav a.s. Kontrola pouziti technologie FacelD. Online
https://uoou.gov.cz/cinnost/ochrana-osobnich-udaju/ukoncene-kontroly/kontroly-
za-rok-2019/kontrolni-cinnost-v-oblasti-ochrany-osobnich-udaju-2019/spolecnost-
metrostav-as.

V této souvislosti viz napiiklad zavéry UOOU obsaZené ve Vyroéni zpravé Uradu pro
ochranu osobnich idajt za rok 2024, srov. 10.

Ptikladem budiz softwarovy produkt lutherone spole¢nosti LutherOne a.s. Online:
https://www.lutherone.com.
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je mozné i v dalSich oblastech, jako je naptiklad splnéni povinnosti
Ucastnit se online Skoleni v oblasti bezpecnosti a ochrany zdravi pfti
praci. Casté jsou vsak i prostfedky kontroly vyuZivani svéfenych
pracovnich prostiedk (kontrola pristupu kinternetu, sledovani
prostiednictvim GPS atd.) a podobné; 10

g) odmériovani - vreflexi (nejen) vysledki automatizovaného
rozhodovani (v nékterych ptipadech zaloZeného na profilovani) jsou
pouzivany i systémy automatizovaného rozhodovani v oblasti
odménovani zaméstnancu.

Mira vyuZivani modernich technologii a digitdlnich sluZeb
v pracovnépravnich vztazich roste imérné jejich stale Sirsi dostupnosti.

Nikoli vyjimecné je pti zavadéni rozhodujici vyluéné schopnost prostiedku
a piinos pro zaméstnavatele. Uvahy o nezbytnosti jeho vyuZiti, alternativnich
méné invazivnich moznostech a proporcionalité zlistavaji ¢asto stranou.

Dlvodd, pro¢ tomu tak je, je fada. Jeden se vSak piimo nabizi.

Je jim prilisna stale vétsi komplikovanost pravni Upravy, jejimz disledkem
je, Ze adresati nemaji moznost ji sami porozumét a zorientovat se v ni. Pottebuji
tudiz kvalifikovanou pravni pomoc. Kvalifikovana pravni pomoc, ktera
odpovidajicim zplisobem zajisti komplexni zpracovani materie, je draha.

Oproti tomu pravdépodobnost kontroly ze strany (primarné) Utadu pro
ochranu osobnich Gdaji je mal4, stejné jako pravdépodobnost uloZeni sankce.
Schazi tak motivace pravni aspekty, v nichz se odrazi pozadavek na stfidmost,
nezbytnost a primérenost, jez smeéruji kminimalizaci zasahu do
zameéstnaneckych prav, resit.

Pro ilustraci lze vtéto souvislosti uzaviit kratkym prehledem ¢innosti
U00U, jde-li o pocet zahajenych kontrol, ukonéenych kontrol a pravomocnych
rozhodnuti o uloZeni pokuty za nékolik poslednich let, jak plyne z vyrocnich
zprav UOOU. Jedna se o udaje vztahujici se pouze k pravni tipravé na ochranu
osobnich tidajl. Stranou je ponechdna agenda nevyzadanych obchodnich sdéleni
atd. 11

10 Srov. MORAVEK, ].: Ochrana osobnich tdajii podle obecného narizeni o ochrané
osobnich udajii (nejen) se zamérenim na pracovnéprdvni vztahy. Praha: Wolters
Kluwer, 2019, s. 420.

11 Cituj vyroc¢ni zpravy Vyroéni zprava Uiadu pro ochranu osobnich tdajii za rok 2009,
Vyroéni zprava Utadu pro ochranu osobnich tidajii za rok 2010, Vyroéni zprava Uradu
pro ochranu osobnich tidaji za rok 2011, Vyroé¢ni zprava U¥adu pro ochranu osobnich
tdajt za rok 2012, Vyroéni zprava Ufadu pro ochranu osobnich tdajti za rok 2013,
Vyroéni zprava Uradu pro ochranu osobnich tidaji za rok 2014, Vyroéni zprava Utadu
pro ochranu osobnich tidajti za rok 2015, Vyroéni zprava U¥adu pro ochranu osobnich
tidajt za rok 2016, Vyroéni zprava Ufadu pro ochranu osobnich tdajti za rok 2017,
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2009 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020 2021 2022 2023

2024

Pocet
zahajenych 143 106 179 129 90 144 135 116 100 76 63 54 52 25 35
kontrol

Pocet
ukoncenych 131 106 144 138 74 128 113 111 110 89 75 48 43 20 25
kontrol

Pocet
pravomocnych
rozhodnuti o
uloZeni pokuty

109 151 126 118 119 95 61 64 66 56 32 61 40 30 23

35

8.2 Pravni uprava - minulost, piritomnost, budoucnost

Narizeni 2016/679 predchazejici smérnice Evropského parlamentu a Rady
95/46/ES ze dne 24.7ijna 1995 o ochrané fyzickych osob v souvislosti se
zpracovanim osobnich idaji a o volném pohybu téchto tdaji byla do pravniho
fadu Ceské republiky transponovana primarné ziakonem ¢&. 101/2000 Sb., o
ochrané osobnich udaji. 12

Metodickou podporu a jednotici stanoviska ve vztahu ke smérnici vydavala
pracovni skupina WP 29 zaloZena na zakladé ¢l. 29 smérnice 95/46/ES. Tato
s ohledem na povahu evropské regulace a pracovni skupiny stricto sensu nebyla
zavazna.

Vyroéni zprava Utadu pro ochranu osobnich tidajii za rok 2018, Vyroéni zprava Uradu
pro ochranu osobnich tidaji za rok 2019, Vyroé¢ni zprava U¥adu pro ochranu osobnich
tidajt za rok 2020, Vyroé¢ni zprava Ufadu pro ochranu osobnich tdajti za rok 2021,
Vyroéni zprava Utadu pro ochranu osobnich tidajii za rok 2022, Vyroéni zprava Uradu
pro ochranu osobnich tidaji za rok 2023, Vyroéni zprava U¥adu pro ochranu osobnich
udajl za rok 2024. Vyro¢ni zpravy jsou dostupné zde https://uoou.gov.cz/media-
publikace/ke-stazeni/vyrocni-zpravy
1z Dale jen ,OchOuZ*
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Z hlediska aplika¢ni praxe byla tudiZ rozhodujici spiSe stanoviska a
vyjadireni UOOU. Téch nebylo mnoho, reagovaly na mistni realitu a reélie, a byla
vétSinou strucna.13

Voblasti ochrany osobnich udajd, vCetné pracovnépravnich vztaht,
nalezela pravomoc nad kontrolou, dozorem a spravnim trestdnim de facto
vyluéné U00U. Az podstatné pozdéji, v roce 2017, byly diléi kompetence v oblasti
ochrany osobnich tdaji svéteny i inspektoratu prace, kdyz byl doplnén zakona
¢. 251/2005 Sb., o inspekci prace, mj. o skutkové podstaty, jejichZ objektem je
primarné soukromi zaméstnance, navazané na ust. § 316 ZPr, ktery upravuje mj.
vyuzivani pracovnich prostredkli zameéstnavatele, kontrolu zaméstnancd,
sledovani zaméstnancti a vyuzivani nékterych osobnich udaji zaméstnancti ze
strany zaméstnavatele.

Jiz toto dil¢i prekryti kompetenci prineslo kvili castecné odliSnému
piistupu inspekce prace a UOOU, stejné jako kvili nekonzistentnosti
jednotlivych inspektoratu prace, urcité problémy.

StéZejnim momentem, ktery situaci podstatné zkomplikoval, bylo vsak az
zavedeni GDPR spolu s ustanovenim Evropského sboru pro ochranu osobnich
udaju.

Kombinace podrobnéjsi pravni upravy, byt stavici na shodnych principech
a zakladnich povinnostech, ktera prece jen ptinasela nékteré odliSnosti (z
hlediska Ceské republiky se jednalo napiiklad o odli$nou definici biometrického
udaj), jednotici ulohy Evropského sboru pro ochranu osobnich udaji
prezentované zastupem rozsahlych voditek a stanovisek doprovozenych
dopliiujicimi a dodate¢nymi stanovisky a metodikami UO0U vedlo ke zdé$eni a
pozdéji (obrazné reCeno) paralyze na strané valné vétSina adresatd pravni
upravy. O tom, Ze paralyza nastala nejen na jejich strané, do znac¢né miry
vypovida i shora pripojeny piehled (ne)aktivity GOOU.

Uvedené lze ilustrovat pravé na pravni Upravé automatizovaného
zpracovani osobnich udaji, v¢etné piripadného souvisejiciho profilovani.14

Zakon o ochrané osobnich udaji se automatizovanému rozhodovani
vénoval pouze v jednom odstavci. Ust. § 11 odst. 6 OchOUZ konkrétné stanovilo:
,Zddné rozhodnuti sprdvce nebo zpracovatele, jehoZ diisledkem je zdsah do
prdvnich a prdvem chrdnénych zdjmii subjektu udaji, nelze bez ovéreni vydat nebo
ucinit vylucné na zdkladé automatizovaného zpracovdni osobnich udaji. To

13 Srov. MORAVEK, J.: Ochrana osobnich tdajii v pracovnéprdvnich vztazich. Praha:
Wolters Kluwer, 2013, s. 436.

14 Jadro pravni Gpravy vztahujici se k postaveni spravce osobnich idaji je pro tyto ticely
ponechdno stranou. Pozornost je vénovana jen specifikim navazanym na
automatizované rozhodovani, v€etné profilovani.
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neplati v pripadé, Ze takové rozhodnuti bylo ucinéno ve prospéch subjektu udaji a
na jeho Zddost."”

Spolu stim byla k automatizovanému rozhodovani, véetné piipadného
profilovani, zaloZena stru¢na informac¢ni povinnost ust. § 11 odst. 1 OchOuUZ -
spravce byl povinen informovat o zplisobu, jakym bude osobni udaje
zpracovavat. Na to navazovalo v ust. § 21 odst. 1 OchOuZ zakotvené pravo na
vysvétleni ve vztahu ke konkrétnimu zpracovani, mél-li subjekt udaji za to, Ze
zpracovani jeho osobnich udaji je v rozporu s ochranou jeho soukromého a
osobniho Zivota nebo v rozporu se zakonem. Spolu s tim mél ptripadné pravo
pozadovat vymaz nebo oprava zpracovavanych osobnich udaju.

Prosté, strucné, vystizné, funkéni.

Se zavedenim obecného nafizeni o ochrané osobnich tddaji doslo
k rozsifeni informacni povinnosti (¢l. 12, 13 a 14 GDPR), krozpracovani a
rozvedeni obsahu jednotlivych prav subjektu udaji (pravo na prenositelnost,
pravo na opravu a vymaz atd.), v€etné explicitniho formulovani nékterych prav
dovozovanych pouze judikaturou (pravo na prenositelnost, pradvo na omezeni
zpracovani), a kpodobnéjSi upravé prav a povinnosti souvisejicich
s automatizovanym individudlnim rozhodovanim, vcetné profilovani (¢l. 22
GDPR). K ochrané verejnych subjektivnich prav subjektu udajti bylo zavedeno
stiznosti fizeni (¢l. 77 GDPR) atd.

Ktomu byly prijaty jesté WP 29 vtu dobu se prerodivsi pozvolna
v Evropsky sbor pro ochranu osobnich udaji pokyny kautomatizovanému
individualnimu rozhodovani a profilovani (WP251 v revidované verzi ze dne 6.
unora 2018) a pokyny k transparentnosti podle narizeni 2016/679 (WP260
vrevidované verzi ze dne 11. dubna 2018).1> Dale se k problematice ptimo
vztahuji pokyny Evropského sboru pro ochranu osobnich udaji ¢. 5 z roku 2022
k pouZzivani technologii rozpoznavani oblic¢eje v oblasti prosazovani prava.

Bez vyznamu ale nejsou ani pokyny Evropského sboru pro ochranu
osobnich udaju tykajici se postaveni spravce a zpracovatele osobnich udaja
(pokyny €. 7 z roku 2020), pokyny vydané WP 29 pro posouzeni vlivu na ochranu
udajl a stanoveni, zda ,je pravdépodobné, Ze zpracovani tdaji bude mit za
nasledek vysoké riziko“ pro ucely natizeni 2016/679 (WP248 revidované 4.
fijna 2017) anebo stanovisko WP29 ¢. 2 zroku 2017 ke zpracovani idaji na
pracovisti.

15V navaznosti na prerod WP 29 v Evropsky sbor pro ochranu osobnich tidaji maji
pracovni dokumenty vydané koncem funk¢éniho obdobi pied pfeménou na Evropsky
sbor pro ochranu osobnich udaji povahu pokynii Evropského sboru pro ochranu
osobnich udaji
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Z hlediska U0O0U se pak jedna napiiklad o Metodiku obecného posouzeni
vlivu na ochranu osobnich tidaji ze dne 11. listopadu 2020 a o souvisejici Seznam
druhi operaci zpracovani (ne)podléhajici pozadavku na posouzeni vlivu na
ochranu osobnich Udaji ¢i o Metodiku k plnéni informacni povinnosti a k
souvisejicim ujednanim vici zakaznikdm.

Tim vSak ani zdaleka nekoncéime.

Vroce 2026 ptibude pravni dprava obsaZend v nafrizeni Evropského
parlamentu a Rady (EU) 2024/1689 ze dne 13. Cervna 2024, kterym se stanovi
harmonizovana pravidla pro umeélou inteligenci a méni natizeni (ES) ¢
300/2008, (EU) ¢ 167/2013, (EU) ¢ 168/2013, (EU) 2018/858, (EU)
2018/1139 a (EU) 2019/2144 a smérnice 2014/90/EU, (EU) 2016/797 a (EU)
2020/1828, které se dotykda mj. uvadéni na trh nebo pouZivani systému Al
s cilem odvodit emoce fyzické osoby na pracovisti (s vyjimkou z 1ékaiskych nebo
bezpecnostnich divodii), a uvadéni na trh nebo pouzivani systémi biometrické
kategorizace za tucCelem dovozeni nebo odvozeni rasy, politickych nazord,
Clenstvi v odborovych organizacich, nabozenského nebo filozofického
presvédceni, sexualniho Zivota nebo sexualni orientace.

Vedle toho vroce 2026 kon¢i transpozi¢ni lhiita smérnice Evropského
parlamentu a Rady (EU) 2024/2831 ze dne 23. fijna 2024 o zlepSeni pracovnich
podminek pii praci prostrednictvim platformy, kterda se dotkd mj.
automatizovanych monitorovacich a rozhodovacich systémt, rozvadi souvisejici
informacni povinnost a predklada vyjadreni se dotéenych subjektl k nastaveni
systému zpracovani osobnich tudajl, stejné tak jako lidsky prezkum
automatizovanych rozhodnuti a lidsky dohled.

Vjadru neni na predmétné regulaci nic Spatného aZz na jeji (zejména
v piipadé GDPR) Sirokou (aZ univerzalni) plisobnost.

8.3 Problematické momenty, zavére¢né poznamky a uvahy

Z dosavadniho vykladu s podavj, Ze moZnost postupu lege artis si na strané
adresata pravni dpravy zada jeji podrobné studium, v€etné Gvodnich recitalt
evropskych predpisi, stejné jako studium stovek stran materiald stanovisek,
doporuceni, pokyni a voditek. To ovSem nelze u primérného uzivatele legitimné
ocekavat.

A ikdyby to tak nebylo, fesilo by to jen polovinu problému.

Aby bylo moZné pravni pravidla uplatnit na urc¢ity jev, ktery maji regulovat,
a postupovat podle nich, je tfeba mit pifedstavu o tom, jak regulovany jev funguje.
Ani to vSak u priimérného adresata pravni tipravy v postaveni spravce osobnich
udajl, jde-li o modernich technologie a digitalni sluzby, jako jsou napiiklad
sluzby zminéné v bodé 2 shora, nelze legitimné o¢ekavat.
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Nejde vsak jen o néj.

Poznani a popsani regulovaného jevu, stejné jako jeho negativnich projevy,
které maji byt pravni pravou feSeny, je nezbytné z povahy véci jiz pti formulaci
pravni regulace. Stejné je podminkou i pro efektivni uplatiiovani (kontrolu a
vymahani) pravnich pravidel ze strany veiejné moci.

To si zada odpovidajici kompetence, kapacity a odbornost.

Toho se vSak v potfebné mire a rozsahu s ohledem na rychlost pokroku a
sloZitost modernich technologii a digitdlnich sluZzeb na strané aparatu
pripravujictho pravni Gpravu stejné jako na strané dozorovych uradi nedostava
a (témér jisté) do budoucna ani dostavat nebude, zejména vyjdeme-li
z predkladu Siroké verejnopravni kontroly. Bez vyznamu v této souvislosti neni
kviili globalnimu fungovani poskytovateli sluzeb ani problematické fungovani
preshrani¢ni spoluprace mezi dozorovymi urady a limity plynouci z teritoriality
plsobeni pravniho fadu a verejné moci.

Konstrukce, jiz se snazi vefejnd moc tomuto (mozZna védomému)
nedostatku, jenZ je mj. jednou z pricin vedoucich ke sniZovani poctu kontrol,
Celit, se podava z ptehledu pravni Gpravy predloZeného v predchozim bodé. Je
jim Siroké vymezeni okruhu informaci, které jsou osoby v postaveni spravci
osobnich udaji vyuZzivajicich moderni technologie a digitalni sluzby povinny
subjektiim udajt poskytovat s tim, Ze ,informovany* ¢clovék se nasledné rozumné
a zodpovédné rozhodne a zachova.

To je ovSem alibisticky a neefektivni ptistup, jde-li o ochranu prav a pravem
chranénych zajmu subjektt udaj.

Duvody jsou prosteé.

Jiz davno doslo k inflaci infomacni povinnosti. Lidé jsou jako spotiebitelé,
zaméstnanci atd. zahrnuti nepiebernym mnozstvim informaci, které jim maji
pomoci pri rozhodovani. Ve skuteCnosti vSak Siroké zakonné informacni
povinnosti maji pro ochranu prav a pravem chranénych zajma zanedbatelny az
témér nijaky efekt, nebot' adresati jednak nemaji ambici se sinformacemi
seznamovat jiz jen kvili jejich mnoZstvi, a jednak, i kdyby se s nimi seznamit
chtéli, vétsinovou jsou formulovany tak, aby odpovidaly zadkonné tupravé z
perspektivy dozorovych aradg, tedy (i pfes opakované a vyslovné pozadavky na
uziti jednoduchych jazykovych prostredkl tak, aby byly srozumitelné osobé
primérného rozumu) nikoli tak, aby jim bézny adresat mohl skutecné
porozumét. Jsou pro né tudiZ nesrozumitelna.

V kone¢ném diisledku tak dochazi k vynakladani prostredkii na piipravu
informacnich materialt bez vétsiho realného uzitku pro dotéené osoby (subjekty
udajt).
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Je tu tak vlastné dvoji negativni diisledek. Jednak (¢asto mozna) nedivodné
a neprimérené zasahy do prav a svobod (neinformovanych) subjektt udaji
(zaméstnancti, spottebitelli atd.) a jednak nedlivodné a nepiiméiené zasahy do
majetkovych prav spravci osobnich udaji, nebot vynakladani prostredkil
k plnéni povinnosti plynoucich zneefektivni pravni upravy (ve skutecnosti
nechrani spoleCenské hodnoty) zpovahy véci zhlediska principu
proporcionality nemize obstat.16

Dalsi rozsifovani informacnich povinnosti, zavadéni povinnosti dotazat se
subjekti tidajli na nazor atd. tak z uvedenych diivodi situaci nijak neprospéje.

Je treba reflektovat, Zze ve skutecnosti zde jde o nerovny souboj mezi
technologickymi giganty na jedné strané a regulatory na strané druhé, ktery
regulatofi pri stavajicim pfistupu nemohou vyhrat. Jejich prohra v§ak znamena i
prohru dotcenych subjektli idajti a do urcité miry i uzivateld novych technologif
a digitalnich sluzeb, vezmeme-li v potaz neefektivni vynakladani prostiedki na
plnéni fakticky bezvyznamnych povinnosti, které se vradé pripadd jejich
soutézitele mimo plsobnost prava EU nezatézuje.

Na moZné feSeni, které se ¢im dale vice jevi jako jedina rozumna cesta, bylo
poukazovano jiZ v souvislosti se zavadénim GDPR. 17

Je jim soustiedéni se na hlavni poskytovatele prostiredkii moderni techniky
a digitalnich sluzeb ve smyslu jejich primarni odpovédnosti za poskytované
prostiredky a sluzby, v¢etné napiiklad jejich piedchozi certifikace pied uvedenim
na trh.

Vedle toho, pokud ma byt zachovana néjaka suma povinnosti i vii¢i béZnym
uzivateliim (spravcim osobnich udaji), jde primarné o zasadni zjednoduseni
pravniho ramce a o efektivni metodickou podporu ze strany dozorovych urada -
vytvoreny strucnych, srozumitelnych a primo pouzitelnych Sablon a vzort. Tou
viak neni kuptikladu U00OU formulovana metodika ke kamerovym systém, 18 jiz
se U0OOU na 62 stranach mj. pokousi spravci osobnich tdajii vysvétlit, jak provést
test proporcionality pti sprejovani na fasddu domu tim, Ze urcuje naklady na
opravu ponicené fasady pies pocet poSkozeni v roce a cenu za m2 natéru fasady,
vcetné impregnace a ceny myti.

16 Srov. MORAVEK, ].: Model prdva - Vztah prdva a mordlky. Praha: Lidne, 2013, s. 103.

17V této souvislosti viz zejména MORAVEK, ].: Ochrana osobnich tidajii podle obecného
narizeni o ochrané osobnich tdaji (nejen) se zamérenim na pracovnéprdvni vztahy.
Praha: Wolters Kluwer, 2019, s. 420.

18 Viz HAVELDA, Z, BURIAN, D, PORIZKA, A: Metodika kndvrhu a provozovdni
kamerovych systémii z hlediska zpracovdni a ochrany osobnich tidajii. Praha: Utad pro
ochranu osobnich udaji. 2024. Metodika je dostupna zde
https://uoou.gov.cz/profesional/metodiky-a-doporuceni-pro-spravce/metodika-ke-
kamerovym-systemum.
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9 Asistencia umelej inteligencie pri excesivnej aktivite
verejnej spravy so zasahom do I'udskych prav
Tibor Seman

https://doi.org/10.33542 /HRF-0541-2-09

Abstrakt

VyuZzitie umelej inteligencie (Al) vo verejnej sprdve otvdra moznosti efektivnejsieho
a rychlejsieho administrativneho konania a rozhodovania, avsak prind$a so sebou
aj riziko vzniku novych foriem zdsahov do zdkladnych prdv a slobdd jednotlivcov.
Vo verejnej sprdve, kde je nerovhovdha medzi jednotlivcom a Stdtnou autoritou
osobitne vyraznd, mézu byt désledky zneuZitia alebo neprimeraného pouZitia Al
zdvazné. Prispevok zdérazruje rizikd zapojenia Al pri zdsahoch do prdva na
stikromie, zakotveného v medzindrodnoprdvnych dokumentoch (najmd Eurépsky
dohovor o ludskych prdvach, Charta zdkladnych prdv EU, Vseobecnd deklardcia
ludskych prdv) a v slovenskom prdvnom poriadku. Cielom prispevku je poukdzat
na potrebu prdvnej upravy zdkladnych zdsad pouZivania umelej inteligencie vo
verejnej sprdve sledujic elimindciu neZiadicich désledkov excesivnej aktivity
verejnej sprdvy s asistenciou umelej inteligencie. S poukdzanim na vybrané
rozhodnutia Eurdpskeho sudu pre ludské prdva autor formuluje ndzory na
zdkonnost vyuZitia umelej inteligencie v slovenskom prdve de lege lata. Uvddza tieZ
ndmety de lege ferenda, ktoré by mohli pomdct predist porusovaniu ludskych prdv
v désledku automatizdcie verejnej sprdvy.

Uvod

Umeld inteligencia sa postupne dostava aj do oblasti verejnej spravy.
V suCasnosti predstavuje vitaného nezavazného pomocnika pre uradnikov, ktori
si nemusia vediet dat rady v zlozitejSich administrativnych konaniach.
Samozrejme, v administrativnom rozhodnuti dradnici zatial nekonkretizuju, i a
ktoré usmernenia dostali od umelej inteligencie. Zrejme sa vSak bliZi Cas, ked’
bude nevyhnutné vyuZivat tento vydobytok modernej vedy vo verejnej sprave,
ked'Ze umeld inteligencia je vyhl'adavanou technolégiou zadsadne v kazdej sfére
I'udskej ¢innosti, napriklad v oblastiach zdravotnictva, vedy, techniky, dopravy,
vzdeldvania ¢i umenia. Je teda nevyhnutné perspektivne uvazovat o postupnom
zapojeni umelej inteligencie do Cinnosti verejnej spravy, vratane vyuzitia v
procesoch vo verejnej sprave, konkrétne aj v rozhodovacich procesoch. Na mysli
v§ak mame zdkonné zapojenie a vyuZivanie umelej inteligencie, nie jej ,pokttne,”
hoci uzitocné vyuzivanie. Tym, Ze umela inteligencia umoziuje spracovanie
velkého mnoZzstva dat, v spojeni s jej samostatnou aktivitou a rychlym plnenim
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poZziadaviek zadanych c¢lovekom, sa javi ako nastroj aj na efektivnejSie a
rychlejSie administrativne rozhodovanie v budicnosti mozno uZ nie tak
vzdialenej. Napriek tomu, cinnost verejnej spravy, vratane automatizacie
rozhodovacich procesov, je potencidlnym zdrojom rizik, ktoré sa v doterajsej
¢innosti verejnej spravy nevyskytovali. Rizikom mézu byt aj neziaddce zasahy
do zakladnych prav a slobdd jednotlivcov, pricCom vo verejnej sprave, kde
existuje prirodzend nerovnovaha medzi Statnou autoritou a ob¢anom, méZze
nespravne, neustrazené, pripadne aZ zneuzité zapojenie umelej inteligencie mat
zavazné dosledky.

Umela inteligencia je spdsobila zmenit spdsob komunikacie verejnej spravy
s fyzickymi osobami a pravnicky osobami ako adresatmi administrativneho
spravovania. Urcite prinesie byrokratické odbremenenie, vyrazné zrychlenie
priebehu administrativneho konania a v neposlednom rade sa od nej ocakava
menej chyb ako u ¢loveka. No prave tu nastidva otdzka, ¢i umeld inteligencia
vskutku bude predstavovat vyhradne pozitivny prvok v rozhodovacom procese
alebo prinesie vlastné chyby a nedostatky, ktoré budd musiet byt rieSené.

Vyuzitie umelej inteligencie vo verejnej sprave urcite treba povazovat za
uzitoCny prvok vyvijajucej sa vedy atechniky. Neziadicimi vSak budu také
aktivity verejnej spravy, pri ktorych sa umeld inteligencia vyuZzije sp6sobom
odporujucim l'udskym pravam. Teda, nielen neziadudca, ale aj nepripustna je a
bude prave excesivna aktivita verejnej spravy ako ¢innost presahujica ramec
normalu, v ktorej sa, hoci za ucelom dosledného plnenia verejnopravnych tloh,
zneuziju schopnosti umelej inteligencie.

Ciel'om prispevku je poukazat na potrebu pravnej tipravy zakladnych zasad
pouZzivania umelej inteligencie vo verejnej sprave s vplyvom na l'udské prava
aslobody, sledujic eliminaciu neziaddcich doésledkov excesivnej aktivity
verejnej spravy s asistenciou umelej inteligencie, ¢o ma svoj odraz v pravnej
istote a celkovom nazerani na déveryhodnost vykonu ¢innosti verejnej spravy.
Okrem toho prispevok hlbSie skiima riziko ohrozenia prava na ochranu
osobnych udajov vsuvislosti spravom na ochranu stkromia, pricom
s poukdzanim na vybrané rozhodnutia Eurépskeho sidu pre 'udské prava su
formulované nazory na zdkonnost vyuzitia umelej inteligencie v slovenskom
prave de lege lata a predostreté namety de lege ferenda, ktoré by mohli poméct
predist porusovaniu 'udskych prav v désledku automatizacie verejnej spravy.

Pri pisani prispevku boli pouzité viaceré vedecké metédy vyskumu, a to
analyza sucCasného stavu relevantnej pravnej upravy so zvyraznenim rizik pri
zapojeni umelej inteligencie do aktivit verejnej spravy, takisto interpretacna a
explanacnd metdéda pri podavani vykladu tych zadkonnych ustanoveni, ktoré
potencidlne umoziuji, respektive nevyluCuju parcidlne vyuzitie umelej
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inteligencie. Dal$imi metédami vyskumu boli deduktivna a induktivna metéda
pri pomenuvanti rizik, spojenych s vyuZzitim umelej inteligencie.!

9.1 Vyznam umelej inteligencie vo verejnej sprave
9.1.1 Podstata umelej inteligencie

Umela inteligencia vonkoncom nie je novy fenomén. Sci fi spred desiatok
rokov sa stava realitou a umeld inteligencia prenikd do mnohych sfér verejného
isikromného  Zivota. Ako najzrozumitelnejSie  azdroven  strucne
charakterizovat' tdito entitu? DokaZe plnit dlohy zadané clovekom, rozpoznava
obrazy, rozumie textom, vytvara vystupy podl'a poziadaviek ¢loveka, dokonca sa
vie aj ucit. Svojimi postupmi sa sprava a prejavuje ako inteligentna bytost, teda
ako Clovek. Nie vSak kompletne, nema city, emdcie, dokaze ich vsak fabulovat.
Umeld inteligencia realizovanymi technikami vlastne napodobiiuje l'udsku
inteligenciu. Umela inteligencia je ,odbor informatiky zaoberajici sa tvorbou
systémov riesiacich komplexné tllohy ako je rozpozndvanie Ci klasifikdcia, napr. v
oblastiach spracovania obrazu alebo spracovania pisaného textu ¢i hovoreného
jazyka, alebo pldnovania Ci riadenia na zdklade spracovania vel’kych objemov ddt.”
2 Ide o inteligentné systémy, ktoré su navrhnuté tak, aby dokdzali samostatne
rozmyslat, ucit' sa a robit' rozhodnutia. Tieto systémy sii zaloZené na algoritmoch
a strojovom uceni a méZu byt pouZité na rézne tlohy.“3 Charakteristickou ¢rtou
umelej inteligencie je ,schopnost’ zariadenia prejavit schopnosti podobné cloveku,
ako st uvaZovanie, ulenie, pldnovanie a tvorivost.“* Za najjednoduchsie, snad’
i najvystiznejsie by bolo vysvetlit podstatu umelej inteligencie slovami ,mysliaci
stroj“.

1 Prispevok vznikol v rdmci rieSenia grantového projektu VEGA €. 1/0062/25 s ndzvom
Automatizacia rozhodovacich procesov vo verejnej sprave, v ktorom je autor clenom
rieSiteného kolektivu.

2 KAPLAN, A: Artificial Intelligence, Business and Civilization: Our Fate Made in Machines.

London: Routledge, 2022, S. 1. Online:
https://www.taylorfrancis.com/books/mono/10.4324 /9781003244554 /artificial-
intelligence-business-civilization-andreas-kaplan; DOI:

doi.org/10.4324/9781003244554.

3 SLOVAKOVA, A. 1:Co je to umeld inteligencia? 1 000 slov o nej od nej,
21.4.2023. Online: https://www.techbox.sk/co-je-to-umela-inteligencia-1-000-
slov-0-nej-od-nej.

4 Eurdépsky parlament: Umeld inteligencia: definicia a vyuZitie, 21.06.2023. Online:
https://www.europarl.europa.eu/topics/sk/article/20200827ST085804 /umela-
inteligencia-definicia-a-vyuzitie.
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9.1.2 Vyuzitie umelej inteligencie vo verejnej sprave

Nové technolédgie, ku ktorym patri umela inteligencia, sa daja vyuZit aj
voblasti verejného spravovania. Zrozumitelnym prikladom je pokus o
telefonicky kontakt s orgdnom verejnej spravy. Je moZznost, Ze bude obsadené
alebo dlho nikto nezdvihne, a ak obsluhuje telefén iba jeden uradnik, ktory
okrem toho plni aj iné ulohy, napriklad pripravuje rozhodnutia, jeho zatazenost
je pochopitel'na. Pokial' by telefonické hovory vybavovala na dradoch umela
inteligencia, vedela by paralelne riesit desiatky ¢i stovky telefonatov,
samozrejme, Vv pripade potreby by prepojila volajuceho na konkrétneho
zamestnanca verejnej spravy. Predstava o potencidlnom vyuziti Al sa najviac
spdja s administrativnym konanim, teda procesom, smerujicim Kk vydaniu,
pripadne aj preskimaniu a nitenému vykonu rozhodnuti, ktorymi sa priznavaju
prava, ukladaju povinnosti alebo sa zasahuje do pravom chranenych zaujmov
fyzickych osob a pravnickych osob. V aktuidlnom case je jednoznacne mozné
realne uvazovat o vyuziti umelej inteligencie v niektorych fazach spravneho
konania. Tato technoldgia moze prijimat, obsahovo posudit a triedit podania. UZ
vtejto faze mozu byt dotknuté prava ucastnika konania, pokial by umela
inteligencia napriklad ignorovala jeho podanie. Pozitivnym prinosom umelej
inteligencie by bola schopnost odhalit nedostatky podania, chybajic prilohy ¢i
iné nalezitosti podania, so siCasnym vyhotovenim a expedovanim vyzvy na
odstranenie nedostatkov konania. Uvodné fazy spravneho konania by vyuzitim
umelej inteligencie odbremenili udradnikov aprispeli by kzrychleniu
rozhodovacieho procesu. Ak by podanie nemalo chyby, umeld inteligencia by
toto podanie priradila na vybavenie konkrétnemu spravnemu organu, pripadne
aj konkrétnemu zamestnancovi - Uradnikovi. Tymto by sa participacia umelej
inteligencie nemusela koncit, pretozZe v spravnom konani by umela inteligencia
mohla viest' vysluchy pri dstnom pojednavani, i ked’' v pritomnosti tradnika,
takisto by mohla porovnat’ a vyhodnotit dékazy, pripravit vyrokovu €ast ako aj
oddvodnenie administrativneho rozhodnutia. Tymito tkonmi by umela
inteligencia vykonavala ¢innosti, ktoré by inak realizoval clovek.> v skuto¢nosti
tento ,,mysliaci stroj“ bude pomocnikom ¢loveka, ktorému zjednodusi viacero
ukonov v administrativnom konani. Tym spravne konanie méze mat’ rychlejsi
priebeh avyssiu efektivitu, kedZze mnoho <cCinnosti c¢loveka moZe byt
nahradenych automatizovanymi ikonmi, realizovanymi umelou inteligenciou.

5 Viac k vyuzitiu automatizovanych systémov ako ndhrady ludskej prace pozri
EDWARDS, L., VEALE, M.: Slave to the Algorithm? Why a “Right to Explanation” Is
Probably Not the Remedy You Are Looking for. In: Duke Law & Technology Review, roc.
16, ¢ 1, 2017, str. 82. Online:

https://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=1315&context=dltr.
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Administrativne konanie vSak nie je zd’aleka jedinou oblastou verejnej
spravy s moznym vyuzitim umelej inteligencie. Potencidlnym oblastiam vyuZzitia
umelej inteligencia vo verejnej sprave, s poukdzanim na suvisiace rizika, sa
budeme venovat v nasledujicich ¢astiach prispevku.

9.2 Hranica medzi vyuzitim a zneuZzitim umelej inteligencie

alias kde su I'udské prava

V tejto Casti prispevku poukdZeme na moZnosti vyuZzitia umelej inteligencie
pri praci s databazami, v kontexte s rozhodnutiami Eurépskeho stidu pre I'udské
prava (ESLP), suvisiacimi stvorbou databaz auchovavanim udajov v nich.
Budeme sa venovat konkrétnym pripadom zasahov do l'udskych prav, ktoré
suviseli s pouzivanim modernych technolégii spractivania a uchovavania
biometrickych tdajov. Databazy zhromaZd'ujice osobné tudaje, v spojeni s
moZnostami umelej inteligencie totiZ vytvarajui podmienky na zasahy do
ludskych prav. Péjde o pripady S. a Marper proti Spojenému krdlovstvu [GC],
2008, Gaughran proti Spojenému krdlovstvu, 2020, a P.N. proti Nemecku, 2020.
Kazdy znasledujucich pripadov preukazuje, Ze samotna tvorba databaz
auchovavanie udajov vnich moéZe predstavovat zasah do l'udskych prav.
VyuZitim umelej inteligencie sa tieto zasahy moéZu eSte znasobit. Tieto
rozhodnutia ESLP  ukazuji, Ze technolégie umozZiujuce masové
zhromazd'ovanie, uchovavanie alebo analyzu osobnych a biometrickych udajov
mozu predstavovat zadvazny zasah do prava na sikromie. Umela inteligencia iba
plni tlohy urcené ¢lovekom, preto za takéto zasahy sposobené Statnym organom
bude zodpovedat s$tat bez ohl'adu na to, aké technické nastroje vyuziva.

V pripadoch S. a Marper a Gaughran Slo najmd o neopodstatnené a
neprimerané uchovavanie DNA profilov, odtlackov prstov a fotografii v
policajnych databazach, ¢o ESLP vyhodnotil ako porusenie ¢lanku 8 Dohovoru
o ochrane l'udskych prav a zakladnych slob6d (d’alej aj ,Dohovor®). V pripade
P.N. proti Nemecku ESLP posudzoval otazku pouzitia biometrickych udajov v
kontexte vySetrovania a ich vplyv na sukromie jednotlivca.

Tieto rozhodnutia potvrdzuju, Ze zodpovednost' za zasah do prav a slobod
zostava na strane verejnej moci, ktora technolégie pouziva. Samotna technolégia,
¢i uz ide o databazy alebo algoritmy umelej inteligencie, plni iba tlohy, ktoré jej
urdéi c¢lovek. Pravne relevantné st teda rozhodnutia l'udi a inStitdcii, nie
autonémnost technolégie. S poukazanim na predmetné rozhodnutia mienime
zvyraznit zvySené riziko zasahov do zakladnych prav, ak sa k porusovaniu
zakladnych prav (najma pri existencii databaz biometrickych udajov) pridaju
schopnosti umelej inteligencie.
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Po predstaveni predmetnych rozhodnuti nadviazeme na problematiku
databazy odtlackov prstov v Slovenskej republike ako aj na technolégiu
rozpoznavania tvare, u ktorych je potrebna precizacia pravidiel.

9.2.1 Pripad S. a Marper proti Spojenému kralovstvu [GC],
2008

V predkladanom pripade, oznacenom v rozhodnuti Eurépskeho sudu pre
I'udské prava ako kauza ,S. and Marper v. United Kingdom (Grand Chamber, 4.
december 2008; nos.30562/04, 30566/04)“ ¢ bolo podstatou veci, Ze dvaja
stazovatelia, konkrétne mladik oznaceny ako “S”, a Michael Marper, mali
odobraté odtlacky prstov a vzorky DNA policiou po ich zatknuti, ale ich pripady
neboli uzavreté odsudenim. Mladik ,S“ bol prepusteny bez trestu a obvinenia
proti Marperovi boli stiahnuté. Po ukonceni konani obaja poziadali, aby boli ich
biometrické udaje zlikvidované. Teda, aby boli odtlacky prstov odstranené a
DNA vzorky zni¢ené. Policia to odmietla.

Podstatou pravneho problému bolo, ¢i trvalé, respektive neobmedzené
uchovavanie biometrickych ddajov (DNA profily, odtlacky prstov) osob, ktoré
neboli odsudené, je kompatibilné s pravom na sikromny Zzivot podla ¢l. 8
Dohovoru.

Eurépsky sud pre l'udské prava jednomyselne rozhodol, Ze takéto
uchovavanie predstavuje porusSenie ¢l.8 Dohovoru.” Zakony Spojeného
kradlovstva v danom case (napr. Police and Criminal Evidence Act 1984 s
dodatkami) umoZziiovali uchovat biometrické ddaje bez ohl'adu na vaZnost
obvineni, bez ¢asového obmedzenia a s len vel'mi obmedzenymi mozZnostami
vymazania. To bolo povazované za neprimerany zasah do sikromného Zivota.

6 Rozhodnutie Eurépskeho stdu pre l'udské prava v tejto kauze je zverejnené na
internete. ECtHR: S. and Marper v. United Kingdom, Application nos. 30562/04,
30566/04, Judgment of 4 December 2008. Online:
https://hudoc.echr.coe.int/eng#{"itemid":["001-90051"]}.

7 Clanok 8 Dohovoru o ochrane 'udskych prav a zakladnych slobdd (publikovaného pod
€.209/1992 Zb.) vo dvoch odsekoch zakotvuje pravo na respektovanie sikromného a
rodinného zivota. Podla odseku 1: ,KaZdy md prdvo na resSpektovanie svojho
stikromného a rodinného Zivota, obydlia a korespondencie.” a podl'a odseku 2: ,Stdtny
orgdn nemdéZe do vykonu tohto prdva zasahovat's vynimkou pripadov, ked'je to v stilade
so zdkonom a nevyhnutné v demokratickej spolocnosti v zdujme ndrodnej bezpecnosti,
verejnej bezpecnosti, hospoddrskeho blahobytu krajiny, predchddzania nepokojom
alebo zlocinnosti, ochrany zdravia alebo mordlky alebo na ochranu prdv a slobéd inych.”
Eurépsky dohovor o ludskych pravach, v zneni protokolov ¢ 11, 14 a1l5, s
dodatkovym protokolom a protokolmi ¢. 4, 6,7, 12,13 a 16 je zverejneny na internete.
Online: https://www.echr.coe.int/documents/d/echr/convention_slk.
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Z uvedeného rozhodnutia ESLP vyplyva, Ze blanketné pravne predpisy,
ktoré umoZziiujui uchovavanie citlivych osobnych tdajov aj tych oséb, ktoré
neboli odstidené, si nekompatibilné s ¢l. 8 Dohovoru, ak chybaji primerané
zaruky. Tymto zdrukdm patria ¢asové limity uchovavania ddajov, moZnost
kontroly uchovavanych udajov ako aj d’alSie kritéria suvisiace s typom alebo
zavaznostou pripadu.

Poznamenavame, Ze snimanie odtlackov posledného ¢lanku ukazovakov na
oboch rukach je v Slovenskej republike povinnostou suvisiacou s vydavanim
obcianskeho preukazu podl'a zakona o obc¢ianskych preukazoch.8 Ustanovenie §
2 ods. 4 zakona o obc¢ianskych preukazoch znie: ,Obciansky preukaz sa obéanovi,
ktory dovrsil vek 15 rokov, vyddva s platnostou na 10 rokov; obcanovi mladsiemu
ako 15 rokov sa vyddva s platnostou na 5 rokov a obéanovi mladsiemu ako 6 rokov
sa vyddva s platnostou na 2 roky. Obciansky preukaz sa obcanovi, ktorému nie je
docasne mozZné zosnimat' odtlacky prstov, vyddva s platnostou na jeden rok.”
V suvislosti so Ziadostou o vydanie obcianskeho preukazu su spojené dve
povinnosti, a to podrobit sa snimaniu odtlacku prstov a podpisat sa. Podla § 6
ods. 11 zdkona o obc¢ianskych preukazoch ,0Obéan, ktorému md byt obcliansky
preukaz vydany, je povinny podrobit' sa nasnimaniu podoby tvdre, odtlackov prstov
a podpisu. Povinnost' podrobit’ sa nasnimaniu odtlackov prstov sa nevztahuje na
obcana uvedeného v § 2 ods. 4 druhej vete, obcana, u ktorého nie je trvalo moZné
odtlackov prstov zosnimat a na oblana mladsSieho ako 12 rokov. Povinnost
podrobit sa nasnimaniu podpisu sa nevztahuje na ob¢ana mladsieho ako 12 rokov;
osoba starsia ako 6 rokov a mladsSia ako 12 rokov sa méze podrobit' nasnimaniu
podpisu.” Pokial ide osamotné podanie ziadosti o vydanie obcianskeho
preukazu, v § 7 ods. 8 sa pamata aj na obcana, ktory pre bezvladnost z dovodu
dlhodobého priputania na 16zko alebo psychického ochorenia nemdze osobne
podat Ziadost o vydanie obcianskeho preukazu. Zaitho moZze Ziadost o vydanie
obcianskeho preukazu podat ind osoba. V takom pripade sa k Ziadosti o vydanie
obcianskeho preukazu priklada aj lekarske potvrdenie o tom, Ze takyto obc¢an
nemozZe podat Ziadost osobne. PrisluSny utvar Policajného zboru zabezpeci
nasnimanie podoby tvare, odtlackov prstov a podpisu na tzemi Slovenskej
republiky po dohode s obanom, ktorému ma byt obciansky preukaz vydany,
alebo osobou, ktora podala ziadost.

Dolezitost' ziskania predmetnych tdajov vyplyva aj z § 7 ods. 10 zdkona
o obc¢ianskych preukazoch, podla ktorého sa obciansky preukaz vyhotovi
najneskor do 30 dni od podania Ziadosti o vydanie ob¢ianskeho preukazu alebo

8 Ide ozakon ¢ 395/2019 Z.z. o obdianskych preukazoch a o zmene a doplneni
niektorych zdkonov, v znenf neskorsich predpisov.
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na poZziadanie obcana urychlene do 2 pracovnych dni, pri¢om lehota neplynie aj
vtedy, ak nie je nasnimana podoba tvare, odtlacky prstov alebo podpis. Pre
uplnost dodavame, Ze podl'a § 3 ods. 1 pism. i) zakona o obc¢ianskych preukazoch
sa podpis nevyZaduje, ak obcan nie je sposobily podpisat sa. A podla § 3 ods. 5
tohto zakona podpisom podla odseku 1 pism. i) sa rozumie vlastnou rukou
vykonané pisomné vyjadrenie priezviska alebo mena a priezviska v 'ubovol'nom
poradi.

K samotnému podpisu na obcianskom preukaze eSte uvadzame, Ze tento
podpis je uchovany v elektronickej podobe v informa¢nom systéme. Azda nie je
potrebné osobitne zdoraznit, Ze podpis ob¢ana na obc¢ianskom preukaze zvysSuje
zneuZitelnost tohto osobného dokladu napriklad po jeho odcudzeni, ked na
listine o pravnom ukone pachatel, vydavajici sa za ob¢ana na obc¢ianskom
preukaze, pouzije podpis nacvi¢eny podl'a vyobrazenia na ob¢ianskom preukaze.
Podoba tvare podl'a okolnosti pripadu mdze, ale aj nemusi byt rozhodujtca.

Z uvedeného vyplyva, Ze Slovenska republika vedie databazu odtlackov
prstov jej obcanov, ktori si povinni podrobit sa snimaniu odtlackov prstov.
V kontexte s vysSie citovanym rozhodnutim ESLP je mozné hodnotit takuto
databazu ako odporujicu clanku 8 Dohovoru. Aj ked chapeme, Ze odtlacky
prstov sa mozu vyuzit napriklad pri identifikdcii mftvoly s neznamou
totoznostou (pokial' rozklad tkaniv nie je pokrocily) alebo pri zistovani
pachatela trestného Cinu, ktory zanechal daktyloskopické stopy, apriérne
vedenie databazy odtlackov prstov, hoci na zaklade zakona o obcianskych
preukazoch, v kontexte s Dohovorom, je prinajmensom sporné.

Technolégia umelej inteligencie zamerand na rozpoznavanie tvare je
spoOsobilad stotoZnit zobrazenu osobu. V pripade sankénych administrativnych
konani sice méze ist o prvok urychl'ujici stotoZnenie osoby, proti ktorej sa bude
viest sank¢éné administrativne konanie, avSak zhl'adiska proporcionality
chranenych zaujmov nie je prevaha prinosu jednoznacna.

Takisto, aj pri daktyloskopickych stopach s nedostato¢nym mnoZstvom
markantov potrebnych na stotoznenie osoby, ktora stopy zanechala, umela
inteligencia dokaZe definovat mnoZinu vSetkych oséb, prichadzajtcich do tvahy
ako pachatelia. Tym su vytvorené podmienky pre permanentny monitoring
fyzickych oséb, bez ohl'adu na sthlasny prejav vole s takymto monitoringom.

Snimanie daktyloskopickych odtlackov en bloc vSetkym obcanom
Slovenskej republiky v suvislosti svydavanim obcianskeho preukazu,
samozrejme okrem vynimiek (amputicie, vrodené deformity apod.),
a existencia databazy tychto odtlackov ma povahu excesivnej aktivity verejnej
spravy, ktord hoci na zaklade zakona, av8ak v porovnani srozhodovacou
¢innost'ou ESLP, m6zZe dosahovat rozpor s ¢lankom 8 Dohovoru. Ako sme uviedli,
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tato excesivna aktivita moZe s asistenciou umelej inteligencie predstavovat
zasah do l'udskych prav.

9.2.2 Pripad Gaughran proti Spojenému kral'ovstvu, 2020

Predkladané rozhodnutie Eurépskeho siudu pre l'udské prava sa tyka
pripadu, oznacenému ako ,Gaughran v. United Kingdom (13. februdr 2020;
no. 45245/15)“a v nom ESLP opatovne potvrdil, Ze uchovavanie biometrickych
udajov aj po pravoplatnom odstdeni predstavuje zasah do prava na
reSpektovanie sikromného Zivota. Ako zdévodnime d'alej, sikromie zahina aj
kontrolu nad osobnymi a biologickymi informaciami jednotlivca.?

V predmetnom pripade Slo o to, Ze pan Fergus Gaughran bol zadrZzany v
Severnom Irsku, pretoze $oféroval opity, t.j. pod vplyvom alkoholu. Policia
zhotovila fotografiu tvare, odobrala mu odtlacky prstov aneintimnu vzorku
DNA. Po uplynuti zdkonnej doby od potrestania policia mienila idaje uchovavat
neobmedzene. Pan Gaughran sa domahal vymazania tychto udajov. Domace sudy
jeho navrh zamietli, tak sa obratil na Eur6psky sud pre l'udské prava, ktory sa
mal zaoberat' otazkou, ¢i je neobmedzené uchovavanie biometrickych udajov
(DNA profil, odtlacky prstov, fotografia) osoby, ktord uZz vykonala trest, bez
ohl'adu na vaZnost previnenia, bez redlnej moZnosti preskimania ich
uchovavania v sulade s ¢lankom 8 Dohovoru, teda ¢i je v stilade s pravom na
reSpektovanie sikromného Zivota.

ESLP v tejto veci rozhodol, Ze doslo k poruseniu ¢lanku 8 Dohovoru. Teda,
Ze neobmedzené uchovavanie biometrickych tidajov bez ohladu na vaznost
previnenia, bez moznosti efektivneho preskiimania ich uchovavania, predstavuje
neprimerany zasah a nepovaZzuje sa za opatrenie ,nevyhnutné v demokratickej
spoloc¢nosti®.

Poznamenavame, Ze pri uchovani biometrickych udajov, akymi su
fotografie, profil DNA ako aj odtlacky prstov, je osoba permanentne vystavena
diskomfortu, ked'Ze pri vyuziti systémov stotoZnenia na zaklade takychto udajov
aj svyuzitim umelej inteligencie (napriklad definovanie okruhu moZnych
pachatel'ov pri daktyloskopickej stope s niZ$im po¢tom markantov), sa zaradi
medzi osoby podozrivé. Vskutku niet ani praktického dévodu, najmid po
vykonani uloZeného trestu aaj pripadnom zahladeni odsudenia, na dalsie
uchovavanie spominanych biometrickych tidajov.

9 Rozhodnutie Eurépskeho stdu pre l'udské prava v tejto kauze je zverejnené na
internete. ECtHR: Gaughran v. the United Kingdom, Application no.45245/15,
Judgment of 13 February 2020. Online:
https://hudoc.echr.coe.int/eng#{"itemid":["001-200817"]}.
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Pokial' ide o Slovenskul republiku, pravnym predpisom, upravujicim
podmienky spractivania biometrickych udajov je Zakon o ochrane osobnych
udajov.10 V prvom rade treba zdoraznit, Ze tento zakon na jeho tucely definuje v
§ 5 pism. c) biometrické udaje ako ,0sobné tidaje, ktoré st vysledkom osobitného
technického  spracuvania osobnych udajov  tykajiucich sa fyzickych
charakteristickych znakov fyzickej osoby, fyziologickych charakteristickych
znakov fyzickej osoby alebo behaviordlnych charakteristickych znakov fyzickej
osoby a ktoré umoZnuju jedinecnu identifikdciu alebo potvrdzuju jedinecnt
identifikdciu tejto fyzickej osoby, ako najmd vyobrazenie tvdre alebo
daktyloskopické tdaje.”

Zarovenn tento zakon vustanoveniach § 16 upravuje spractvanie
osobitnych kategérii osobnych Udajov, pricom sa vo vypocte nachadzaju aj
biometrické udaje. Konkrétne v § 16 ods. 1 je uvedené (zvyraznujeme relevantné
Casti): ,Zakazuje sa spractivanie osobitnych kategorii osobnych tidajov. Osobitnymi
kategdriami osobnych tidajov st tdaje, ktoré odhaluju rasovy poévod alebo etnicky
pévod, politické ndzory, ndboZensku vieru, filozofické presvedcenie, ¢lenstvo v
odborovych organizdcidch, genetické tidaje, biometrické iidaje, tidaje tykajiice sa
zdravia alebo tdaje tykajice sa sexudlneho Zivota alebo sexudlnej orientdcie
fyzickej osoby.“Z tohto zakazu st vSak upravené hned' v nasledujicom (druhom)
odseku vynimky,!! ku ktorym patri aj spractivanie osobnych udajov podla § 6
ods. 2 pism. g) tohto zakona (,spractivanie je nevyhnutné z dévodu verejného
zdujmu na zdklade tohto zdkona, osobitného predpisu alebo medzindrodnej
zmluvy, ktorou je Slovenskd republika viazand, ktoré sii primerané vzhI'adom na
sledovany ciel, respektuji podstatu prdva na ochranu osobnych tdajov a
ustanovuji vhodné a konkrétne opatrenia na zabezpecenie zdkladnych prdv a
zdujmov dotknutej osoby”).

10 Ide o zakon ¢. 18/2018 Z.z. o ochrane osobnych tidajov, v zneni neskorsich predpisov.

11 Na ucel zvyraznenia zavaznosti dévodov na spracuvanie osobitnych kategorii
osobitnych udajov, kde st zaradené aj biometrické tidaje, uvedieme priklady, kedy
zakaz spracuvania osobnych udajov neplati. Z § 16 ods. 2 pism. a), e), g) zakona ¢.
18/2018 Z.z. o ochrane osobnych udajov, v zneni neskorsich predpisov, vyplyva, ze
zakaz spractivania osobitnych kategérii osobnych tidajov neplati aj vtedy, ak dotknuta
osoba vyjadrila vyslovny sihlas so spractivanim tychto osobnych tidajov aspoii na
jeden konkrétny ucel; ak sa spracuvanie tyka osobnych udajov, ktoré dotknuta
osoba preukazatel'ne zverejnila; ak je spracivanie nevyhnutné z dévodu
verejného zaujmu na zaklade tohto zdkona, osobitného predpisu alebo
medzinarodnej zmluvy, ktorou je Slovenska republika viazang, ktoré su primerané
vzhl'adom na sledovany ciel, reSpektuji podstatu prava na ochranu osobnych tidajov
a ustanovuju vhodné a konkrétne opatrenia na zabezpecenie zdkladnych prav a
zaujmov dotknutej osoby.
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Z citovanych ustanoveni vyplyva, Ze zakon o ochrane osobnych udajov
rigoré6zne podmiefiuje spracuivanie osobitnych kategérii osobnych udajov.
Snimanie daktyloskopickych odtlackov pri vydavani obcianskeho preukazu,
realizované sice na zaklade zakona o obc¢ianskych preukazoch, v§ak podl'a nasho
nazoru nevyjadruje dostato¢ne dévod verejného zaujmu ani vtedy, ak su tieto
biometrické udaje chranené pred zneuzitim. Pochopitelne, pri preukazovani
totoznosti sa zasadne hl'adi na fotografiu osoby na ob¢ianskom preukaze. Je vSak
prinajmenSom sporné, ¢i v pripade neistoty totoZnosti je namieste porovnavanie
podpisu bez technickych zariadeni na porovnanie rukopisu (tvar pisma, pritlak
apod.), kedZe na vyslovenie totoZnosti rukopisu nepostacuje zbeZné
porovnanie, ale znalecké skumanie. Pokial' ide o daktyloskopické odtlacky
poslednych clankov ukazovakov na pravej alavej ruke, stotoznenie osoby
prichadza do Gvahy pri naleze mrtvoly (aj to nie v pokrocilom $tadiu rozkladu),
¢o vsak zd'aleka nie je jedinou moZnostou na zistenie totoznosti. Takisto, pri
zanechani daktyloskopickych stop na mieste trestného Cinu, prichadza sice do
uvahy porovnanie, opat vSak iba v obmedzenej miere a s podmienkou, Ze neboli
pouzité prostriedky na zamedzenie zanechania daktyloskopickych stop,
napriklad rukavice. Konstatujeme, Ze odtlacky poslednych ¢lankov oboch
ukazovakov su biometrickymi tidajmi a ich snimanie en bloc vSetkym obcanom
systémom a priori je vdanom kontexte podl'a nasho nazoru v rozpore s clankom
8 Dohovoru.

V stvislosti s vyuZitim umelej inteligencie sa tento druh stop da simulovat,
inak povedané, je mozné vytvorit model poslednych c¢lankov ukazovakov
a zanechat tak faloSnu stopu.

V zdkone o ochrane osobnych udajov je samostatne v § 17 upravené
spracuvanie osobnych tidajov tykajucich sa uznania viny za spachanie trestného
¢inu alebo priestupku nasledovne: ,Prevddzkovatelom na tcel spractivania
osobnych tidajov v registri trestov podl'a osobitného predpisu méZe byt len Stdtny
orgdn. Spracuvat osobné tdaje tykajiice sa uznania viny za spdchanie trestného
¢inu alebo priestupku alebo stvisiacich bezpecnostnych opatreni moZno len na
zdklade osobitného predpisu alebo medzindrodnej zmluvy, ktorou je Slovenskd
republika viazand, ktoré poskytujiu primerané zdruky ochrany prdv dotknutej
osoby.” Ani toto ustanovenie neumoziiuje v suvislosti so spichanim trestného
¢inu alebo priestupku uchovavat biometrické tidaje pachatela.

Do pozornosti ddvame aj ustanovenie § 78 ods. 5 zakona o ochrane
osobnych udajov, ktoré znie: ,Prevddzkovatel méZe spractvat genetické
lidaje, biometrické udaje a tdaje tykajiice sa zdravia aj na pravnom zdklade
osobitného predpisu alebo medzindrodnej zmluvy, ktorou je Slovenska
republika viazand.” O toto ustanovenie je mozZné opriet spractivanie
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biometrickych udajov, ktorymi st daktyloskopické odtlacky, ziskané pri
vydavani obcianskeho preukazu, avsak opat poukazujeme na mozZnu Kkoliziu
s clankom 8 ods. 1 Dohovoru, tykajucim sa ochrany stukromného Zzivota,
a spominané riziko zneuzitel'nosti aj s pripadnou asistenciou umelej inteligencie.

V uvedenych suvislostiach teda nie je moZné ignorovat uZz spominané
rozhodnutie ESLP vo veci Gaughran proti Spojenému kral'ovstvu (2020). Vyznam
tohto rozhodnutia je v potvrdeni a rozsireni principov z pripadu S. a Marper proti
Spojenému Kral'ovstvu (GC, 2008), Ze $tat musi pri uchovavani citlivych
osobnych udajov brat do uvahy casové obmedzenie, proporcionalitu,
moznost preskimania, a rozdielnost podla zavaznosti previnenia.
V suvislosti s vyhotovenim, spractivanim auchovavanim daktyloskopickych
odtlac¢kov pri vydavani ob¢ianskych preukazov je teda na zvaZenie, ked' sa osoby,
ktoré odovzdavaju biometricky udaj, nicoho nedopustili. Vykladom a maiori ad
minus je mozné ustalit, Zze ak sa u pachatela trestnej ¢innosti po pravoplatnom
vysloveni viny a vykonani trestu skiima nutnost nasledného uchovavania jeho
biometrickych udajov, tento postup nemozno uplatnit na osoby, ktoré sa ni¢coho
protipravneho nedopustili. Predpokladdme, Ze uchovanie tychto biometrickych
udajov by neuspelo v teste proporcionality.

S akcentom opakujeme, Ze opierajuc sa orozhodnutie ESLP vo veci
Gaughran proti Spojenému kralovstvu 45245/15 (rozsudok z 13. 2. 2020), je
nevyhnutné aplikovat’ Clanok 8 ods. 1 Dohovoru (Re$pektovanie stikromného
zZivota), ked'Ze aj ESLP poukazuje na neprimerany charakter neobmedzeného
uchovavania odtlackov prstov, DNA profilu a fotografie osoby odstidenej za
menej zavazny trestny cin.

Ak by pan Gaughran, odsideny za menej zavazny trestny ¢in v Severnom
frsku, nebol iniciativny a nestazoval sa ESLP na odobratie a neobmedzené
uchovavanie jeho DNA profilu, odtlackov prstov a fotografie policiou, nase
konStatovanie orozpore ,zakonného“ ziskavania biometrickych udajov
(odtlackov prstov) pri vydavani obc¢ianskeho preukazu by nemalo pevni oporu
v rozhodnuti ESLP, ktory vyslovil, Ze uchovavanie DNA profilu a odtlackov prstov
pana Gaughrana predstavovalo zdsah do jeho stikromného Zivota. Fotografia
pana Gaughrana bola zhotovena pocas zatknutia a mala byt neobmedzene
uchovavana v miestnej databaze na pouZitie policiou, pricom policia mohla na
fotografiu aplikovat technolégie rozpoznavania tvare alebo mapovania tvare,
pricom samotné zhotovenie a uchovavanie fotografie predstavovalo zasah do
prava stazovatela na sukromny zivot. Zrozhodnutia ESLP vyplyva, Ze
uchovavanie biometrickych Udajov a fotografii sledovalo legitimny ciel,
konkrétne prevenciu kriminality. Kym p6vodné odobratie tychto idajov malo za
ciel' prepojit konkrétnu osobu s konkrétnym trestnym Cinom, z ktorého bola
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podozriva, uchovavanie tychto udajov sledovalo Sirsi ciel, pomahat pri
identifikacii osob, ktoré by sa v budiicnosti mohli dopustit trestného ¢inu.

Poznamenavame, Ze stile je predmetom tivah uchovavanie biometrickych
udajov tych osdb, ktoré sa dopustili protiprdvneho konania, teda nie osob
bezuhonnych.

ESLP sa zaoberal aj argumentdciou v prospech uchovavania udajov,
konkrétne tvrdenim, Ze ¢im viac ddajov sa uchovava, tym viac sa predchadza
kriminalite. Tento argument bol podporovany poukazanim na Statistiku z ktorej
vyplyva, Ze osoby, ktoré uZz boli odstidené, su Statisticky najpravdepodobnejsie
opatovne odsudené v priebehu dvoch rokov. Prijatie takéhoto argumentu v
ramci systému neobmedzeného uchovavania by vSak v praxi znamenalo
ospravedlnenie uchovavania udajov o celej populacii, vratane zosnulych osob, ¢o
by bolo nepochybne nadmerné a neprimerané.

Napriek vol'nosti danej $tatom, stanovit lehotu uchovavania udajov, ak stat
preferoval rezim neobmedzeného uchovavania, bolo jeho povinnostou
zabezpecit, aby pre odsident osobu existovali urcité uc¢inné zaruky. Biometrické
udaje a fotografie pana Gaughrana vSak boli uchovavané bez ohladu na
zavaznost jeho trestného c¢inu a bez akéhokolvek posudenia potreby ich
neobmedzeného uchovavania. Neexistovalo Ziadne ustanovenie, ktoré by panovi
Gaughranovi umoziovalo poziadat o vymazanie jeho udajov, ak by ich
uchovavanie uz nebolo potrebné vzh'adom na povahu trestného ¢inu, vek osoby,
Casovy odstup a aktudlnu osobnost jednotlivca.

ESLP teda vyslovil, Ze voc¢i panovi Gaughranovi Stat prekrocil pripustny
ramec vol'ného uvazenia v suvislosti s dobou uchovania biometrickych tdajov.
Sporné uchovavanie predstavovalo neprimerany zasah do prava stazovatel'a na
reSpektovanie sukromného Zivota a nemohlo byt povaZované za nevyhnutné v
demokratickej spolo¢nosti. Podl'a rozhodnutia ESLP, konstatovanie porusenia
predstavovalo dostato¢né zadostucinenie za nemajetkovi ujmu.

Reagujic na pravnu udpravu v Slovenskej republike, je uchovavanie
biometrickych tdajov (prinajmensSom odtlackov oboch ukazovakov) rizikom,
pretoZe s asistenciou umelej inteligencie je kazda, aj celkom bezihonn3, osoba
vystavena permanentnej neistote pri potencialnej excesivnej aktivite verejnej
spravy.12 V sank¢nych konaniach, k akym sa zarad'uje aj konanie o priestupkoch,

12V Brazilii sa biometrii pri obc¢ianskej identifikacnej registracii venovala vo svojej
dizertacnej praci Marta Mourdo Kanashiro na Fakulte filozofie, literatury a
humanitnych vied Univerzity v Sdo Paule (USP). Pozri MOURAO KANASHIRO, M:
Biometria no Brasil e o registro de identidade civil: novos rumos para a identificagdo
[Biometria v Brazilii a obcianska identifikacna registracia: nové smerovania
identifikacie]. Faculdade de Filosofia, Letras e Ciéncias Humanas, Sdo Paulo, 2011.
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by sice rychlo doSlo k odhaleniu pachatela, zanechajiceho daktyloskopické
stopy na mieste priestupku, avSak apridrna evidencia tohto biometrického udaja
je zasahom do prava na sukromny Zivot a odporuje Dohovoru.

Podobne, monitorovanie verejnych priestranstiev, realizované nielen
v mestach, ale aj v obciach, moZe sice s pouzitim umelej inteligencie urychlit
tvarova identifikaciu cloveka, avSak vysledok testu proporcionality medzi
pravom na sikromny Zivot a zaistovanim bezpecnosti verejnych priestranstiev,
nemusi byt jednoznacny. Tvarovou identifikdciou sa totiZ rozpoznaju vSetky
osoby, nachadzajice sa vdosahu snimacich zariadeni, aj ked sa nicoho
nedopustili. Permanentny  monitoring s potencidlnym okamzitym
stotoZiiovanim oséb tak m6ze nadobudat povahu neZiadiceho zasahu v zmysle
diskomfortu. Je otdzne, ¢i moznost tvarovej identifikicie Cloveka odradi
pachatelov od protipravnych aktivit, kedZe tito l'ahko zamedzia tvarovej
identifikacii umelou inteligenciou prekrytim tvarovej casti hlavy Siltovkou alebo
inou formou.!3 Permanentnym vystavenim Cloveka jeho identifikacii,
realizovanej umelou inteligenciou, na verejnom priestranstve, je podla nasho
nazoru dotknuté pravo na sudkromie, zakotvené v medzindrodnopravnych
dokumentoch. Ide najma o ¢lanok 8 Eurépskeho dohovoru o l'udskych pravach
a zakladnych slobodach (pravo na resSpektovanie sikromného a rodinného
zivota),1* ¢lanok 7 Charty zakladnych prav EU (re$pektovanie sikromného a
rodinného Zivota)!5ako aj ¢lanok 12 Vseobecnej deklaracie I'udskych prav. 16

DOI: doi.org/10.11606/t.8.2011.tde-23042012-120515. Online:
https://teses.usp.br/teses/disponiveis/8/8132 /tde-23042012-
120515 /publico/2011_MartaMouraoKanashiro_VOrig.pdf.

13 Biometria nachadza rozsiahle vyuzitie. Redlne vSak moéze sposobovat problémy.
Bezpecnost pri identifikacii je otazna napriklad pri biometrii diahovky a sietnice. Viac
satejto téme venuje napr. dizertacnd praca autora Iberé Anselmo Garcia na
Pravnickej fakulte Univerzity v Sdo Paule (USP). Viac pozri GARCIA, 1. A.: A seguranca
na identificacao: A seguranca na identificacdo: a biometria da iris e da retina
[Bezpecnost pri identifikacii: biometria dihovky a sietnice]. Faculdade de Direito da
USP, Sdo Paulo, 2009. DOI: doi.org/10.11606/D.2.2009.tde-24062010-084048.
Online: https://teses.usp.br/teses/disponiveis/2 /2136 /tde-24062010-
084048 /publico/Ibere_Anselmo_Garcia_Dissertacao.pdf.

14 Eurdpsky dohovor o I'udskych pravach v zneni protokolov ¢. 11,14 a 15, s dodatkovym
protokolom a protokolmi ¢. 4, 6,7,12,13 a 16.

15 Charta zakladnych prav Eurépskej tinie, 2012/C 326,/02, U.v. EU C 326, 26. 10. 2012,
s.391-407.

16 Clanok 12 Vseobecnej deklaracie 'udskych prav znie: ,Nikto nesmie byt vystaveny
svojvolnému zasahovaniu do stkromného Zivota, do rodiny, domova alebo
koreSpondencie, ani utokom na svoju Cest' a povest. Kazdy md prdvo na prdvnu ochranu
proti takymto zdsahom alebo titokom.”“ VSeobecna deklaracia I'udskych prav, rezolicia
Valného zhromazdenia OSN ¢. 217 A (I1I), 10. december 1948.


https://teses.usp.br/teses/disponiveis/8/8132/tde-23042012-120515/publico/2011_MartaMouraoKanashiro_VOrig.pdf
https://teses.usp.br/teses/disponiveis/8/8132/tde-23042012-120515/publico/2011_MartaMouraoKanashiro_VOrig.pdf
https://doi.org/10.11606/D.2.2009.tde-24062010-084048
https://teses.usp.br/teses/disponiveis/2/2136/tde-24062010-084048/publico/Ibere_Anselmo_Garcia_Dissertacao.pdf
https://teses.usp.br/teses/disponiveis/2/2136/tde-24062010-084048/publico/Ibere_Anselmo_Garcia_Dissertacao.pdf
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Aj preto je nevyhnutné pravne upravit zakladné zasady pouzivania umelej
inteligencie vo verejnej sprave. Permanentny monitoring v spojeni s databazou
I'udskych tvari pri vyuziti umelej inteligencie smeruje bez takejto pravnej ipravy
k neziaducej excesivnej aktivite verejnej spravy.

Umeld inteligencia ma byt vyuzivani, avSak vsulade so zakonnymi
pravidlami. Sic¢asna doba vyZaduje ¢o najskorsie pravne zakotvenie takychto
pravidiel, zohl'adiiujic medzindrodné zmluvy ako aj relevantné rozhodnutia
ESLP, aby sa prediSlo poruSovaniu l'udskych prav v désledku automatizacie
verejnej spravy.

9.2.3 Pripad P.N. proti Nemecku, 2020

Ako tretie sme vybrali rozhodnutie, v ktorom ESLP nedal za pravdu
stazovatel'ovi a konstatoval zachovanie spravodlivého pomeru medzi verejnym
zaujmom vySetrovania a ochranou sukromia stazovatel'a. Na tomto rozhodnuti
je mozné demonstrovat, Ze zasahy do stikromia su v istych medziach pripustné
aj pri ziskani a uchovani biometrickych tidajov. Ide o rozhodnutie Eurépskeho
sudu pre l'udské prava v pripade ozna¢enom ako ,P.N. v. Germany (11. juin 2020;
no. 74440/17).“ Tymto rozhodnutim ESLP vyslovil, Ze zdkonnd dprava Spolkovej
republiky Nemecko poskytuje primerand ochranu, identifikacné tidaje boli
neintenzivnym zasahom a Ze bol zachovany spravodlivy pomer medzi verejnym
zaujmom vySetrovania a ochranou sukromia staZovatel'a.l?” V popisovanom
pripade by potencidlne vyuzitie umelej inteligencie pri identifikovani osoby na
zaklade biometrickych tidajov bolo moZné povazovat za sdladné s ochranou
prava na sukromie.

V predmetnom pripade Slo o to, Ze organy Spolkovej republiky Nemecko
vydali prikaz, aby sa od osoby P.N. v ramci trestného konania zhotovili fotografie
tvare a tela (vratane moZnych tetovani), odtlac¢ky prstov a dlafiové odtlacky, ako
identifika¢né tidaje. D6vodom bola predchadzajtica trestna ¢innost P.N. a policia
dospela kzaveru o pravdepodobnosti, Ze staZovatel sa dopusti podobnych
trestnych cinov alebo bude z nich podozrivy aj v budicnosti a povazovala
nariadené identifikacné dkony za nevyhnutné a primerané, sposobilé ul'ahc¢it
vySetrovanie pripadnych buducich trestnych ¢inov, najma majetkovych, ked'ze
by bolo jednoduchsie potvrdit alebo vylucit ucast P.N. ako péachatela.
Vnutrostatne sudy, na ktorych sa P.N. domahal ochrany, konstatovali, Ze

17 Plné znenie tohto rozhodnutia je zverejnené na internete. ECtHR: Case of P.N. v.
Germany, Application no.74440/17, Judgment of 11 June 2020. Online:
https://hudoc.echr.coe.int/eng#{"itemid":["001-202758"]}.


https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2274440/17%22%5D%7D
https://hudoc.echr.coe.int/eng#%7B%22itemid%22:%5B%22001-202758%22%5D%7D
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podmienky podla Trestného poriadku pre odobratie identifikacnych udajov
stazovatel'a boli splnené.

Stazovatel P.N. pred ESLP namietal, Ze ide o zasah do jeho prava na
sukromny zivot, ku ktorému doslo policajnym prikazom vyhotovit fotografie
stazovatela, vziat jeho odtlacky prstov a dlani a zostavit opis jeho osoby.
StaZovatel tvrdil, Ze tento zber identifikacnych tdajov, nariadeny len na zaklade
niekol'kych menej zavaznych odsideni spred mnohych rokov,8 predstavoval
neprimerany zasah do jeho prava na reSpektovanie sikromného Zivota podla
¢lanku 8 Dohovoru. Bolo potrebné posudit pravnu otazku, ¢i takéto zbieranie a
uchovavanie identifikacnych udajov (bez DNA a genetickych ddajov) v ramci
vySetrovania je v suilade s clankom 8 Dohovoru, respektive ¢i existuju primerané
zakonné obmedzenia a pravidla ochrany pred zneuZitim. V tejto kauze ESLP
rozhodol, Ze nedoSlo kporuSeniu ¢lanku 8 Dohovoru s poukdzanim na
skutocnost, Ze zakonna pravna uprava Nemecka poskytuje primerand ochranu
pred zasahmi do sukromného Zivota, identifikacné tidaje boli neintenzivnym
zasahom a Ze bol zachovany spravodlivy pomer medzi verejnym zaujmom
vySetrovania a ochranou stikromia staZovatela.

Prave v tomto rozhodnuti ESLP je poukdzané na rozdiel medzi citlivymi
biometrickymi Udajmi (DNA, profil tvare, Zivé rozpoznavanie) a bezZnymi
identifikacnymi idajmi (fotografie, odtlacky, tetovania) a Ze Staty mozu uplatnit
vyssie poziadavky ochrany pri spracovani citlivych iildajov. Pri rozhodovani ESLP
prihliadal na droven skuto¢ného zasahu do prava na respektovanie sukromného
Zivota. Zistil, Ze uchovavanie bunkovych vzoriek je podstatne invazivnejSie v

18 Policia zistila, Ze v v juni 2011 voci staZovatelovi zacaté trestné stihanie pre
podielnictvo. Konstatovala, Ze stazovatel je recidivista. V roku 2000 bol odsudeny za
podvod a v roku 2001 za iny podvod. Dalsie dve trestné stihania boli zastavené v roku
1999 a 2000, kedZe iSlo o menej zavazné skutky v porovnani s trestnymi ¢inmi, z
ktorych bol stazovatel odstideny alebo mohol o¢akéavat odstudenie. V roku 2004 bolo
trestné stihanie vo veci podvodu zastavené, ked'ze jeho konanie bolo posidené ako
menej zavazné. V roku 2009 bolo trestné stihanie pre ubliZenie na zdravi a poskodenie
cudzej veci zastavené po zaplateni urcitej sumy. V roku 2010 mu bol uloZeny trest za
krivé obvinenie. Policia dospela k zaveru, Ze je pravdepodobné, Ze stazovatel sa
dopusti podobnych trestnych ¢inov alebo bude z nich podozrivy aj v buduicnosti.
Podl’a jej nazoru boli nariadené identifikacné tkony nevyhnutné a primerané. Ul'ah¢ili
by vySetrovanie buducich trestnych ¢inov, najmid majetkovych, kedZe by bolo
jednoduchsie potvrdit alebo vylucit jeho ucast ako pachatela. V zasade tento nazor
mal oporu v ¢lanku 81b Trestného poriadku, ustanovujicom podmienky na odobratie
identifikacnych udajov od podozrivej osoby nasledovne: , Fotografie a odtlacky prstov
0s6b podozrivych zo spdchania trestného ¢inu mozZno vyhotovit, aj proti ich véli, a mozno
pri nich vykonat’ merania a iné podobné tikony, pokial je to potrebné na tcely vedenia
trestného konania alebo na ucely policajnych evidencii (fiir die Zwecke des
Erkennungsdienstes).”
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porovnani s inymi opatreniami, ako je uchovavanie odtlackov prstov, vzhl'adom
na mnoZstvo genetickych informdcii, ktoré obsahuji (pripad S. a Marper).
Vyslovil tiez, Ze ,vntitrostdtnym orgdnom treba priznat’ isty priestor na volnt
tvahu pri hodnoteni, ¢i je zdsah nevyhnutny v demokratickej spolocnosti. Sirka
tohto priestoru sa meni a zdvisi od viacerych faktorov, vrdtane povahy dotknutého
prdva podl'a Dohovoru, jeho vyznamu pre jednotlivca, povahy zdsahu a ciel’a, ktory
zdsah sleduje.” 1° ESLP dospel k zaveru, Zze dévody uvadzané vnutrostatnymi
organmi na odévodnenie zdsahu do staZovatel'ovho prava na reSpektovanie
sukromného Zivota prostrednictvom ziskania a uchovavania jeho osobnych
udajov boli relevantné a dostato¢né. Ziskanie a uchovavanie tychto tdajov v
danom pripade predstavovalo spravodlivii rovnovahu medzi verejnym zaujmom
a sukromnym ziujmom stazovatel'a, a preto spadalo do medzi vol'nej Gvahy
statu. Napadnuté opatrenie teda predstavovalo primerany zasah do
staZovatelovho prava na reSpektovanie jeho sikromného Zivota a moZno ho
povaZovat za nevyhnutné v demokratickej spolo¢nosti. Bolo preto odévodnené
podla ¢lanku 8 ods. 2 Dohovoru. Z toho vyplyva, Ze nedoslo k poruseniu ¢lanku
8 Dohovoru.

Moézeme KkonStatovat, zZe pri uchovavani biometrickych tdajov,
vymedzenych v analyzovanom rozhodnuti ESLP, by bola umela inteligencia
vyuZzitd na stotoZnenie osoby, ktorej biometrické tidaje sa uchovavaji, az pri
podozreni zo spachania trestného Cinu. Teda, ¢lovekom usmernend aktivita
umelej inteligencie by sa podl'a ndSho nazoru v takychto situacidch nepovazovala
za excesivnu, ale vzh'adom na konstatovania ESL'P by toto vyuzitie bolo stuladné
s ochranou sukromného Zivota podla ¢lanku 8 Dohovoru.

9.2.4 Umela inteligencia vo vztahu k uchovavanym osobnym
udajom

Pri porovnani troch rozhodnuti ESLP zistujeme, Ze pristup k zakladnému
pravu na ochranu sukromného Zivota sa posudzuje podla viacerych okolnosti.
Teda, rozny pristup k ochrane prav stazovatel'ov v danych veciach sa moze javit
ako nerovny. Rovnost a zakaz diskriminacie su tiez zadkladnymi principmi v
medzinarodnych dokumentoch ako Charta zakladnych prav Eurépskej tnie ¢i
VSeobecna deklaracia I'udskych prav.

Uchovavané tudaje st pri vyuziti umelej inteligencie spdsobilé narusit
sukromny Zivot. UZ samotné vedomie takéhoto vyuzitia moéZe viest ku
diskomfortu vo vztahu ksdkromnému Zivotu. Napokon, aj Rada Eurépy
priznava, Ze umela inteligencia moZe mat vplyv na l'udské prava. ,Technoldgie

19 Bod 75 rozhodnutia ESLP vo veci P.N. proti Nemecku (2020).
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umelej inteligencie pontkaju l'udstvu velké moZnosti, no zdroveri so sebou
prindSaju vdzne potencidlne rizikd pre uplatriovanie udskych prdv, fungovanie
demokracie a dodrZiavanie zdsad prdvneho stdatu.”2° Je historickym faktom, Ze
vynalezy l'udstva sa vyuzivali v pozitivnom aj v negativhom zmysle. Takisto
umeld inteligencia ma prioritne l'udstvu sluzit, ale rizika pri jej vyuZivani,
samozrejme, existuju. ,Rada Eurdpy sa zaviazala riesit’ tieto rizikd komplexnym
spésobom, ktory zdroverni podporuje inovdcie.” 21 Alain Berset ako generalny
riaditel Rady Eurdpy, sa k tejto téme vyjadril tiez.,,Rada Eurdpy snazi zabezpecit,
aby vyhody technickych inovdcii mohli byt vyuZivané l'ud'mi po celom kontinente a
aj mimo neho, pricom rizikd spojené s inovdciami su zmiertiované. 22

Vo vztahu kpripadnému vyuzitiu umelej inteligencie z analyzovanych
rozhodnuti ESLP vyplyva, Ze DNA a biometria tvare si vyZaduju najvyssi stupeni
ochrany, naproti tomu fotografidm a daktyloskopickym odtlackom postacuje
nizsia uroven ochrany, samozrejme, ak tu existuju zaruky nezneuzitia. Treba
zaroven rozliSovat uchovavanie udajov vzhladom na ucelové obmedzenia
a zohl'adilovat zavaznost konkrétneho pripadu. PouZitie vysoko invazivnych
technolégii (napr. rozpoznavanie tvare v redlnom case s pouzitim technolégie
umelej inteligencie?3) vyZzaduje najvy$$iu mieru odovodnenia. Zivé
rozpoznavanie tvare (tzv. live facial recognition) predstavuje technolégiu, ktora
umoznuje sledovat a identifikovat osobu v redlnom case, Co je vyrazne
invazivnejSie neZ pasivne zhromazd'ovanie obrazkov ¢i videozaznamov. Takyto
sposob zasahovania vyZaduje velmi silné pravne =zaruky. So Zivym
rozpoznavanim tvare su teda spojené pozZiadavky na najvys$Siu mieru
oddévodnenia.

20 COUNCIL OF EUROPE: The Council of Europe & Artificial intelligence - Overview of
the Council of Europe activities in the field of artificial intelligence [Rada Eur6py
aumela inteligencia - Prehl'ad aktivit Rady Eurépy v oblasti umelej inteligencie].
Strasbourg, Council of Europe Publishing, F-67075 Strasbourg Cedex, March 2023, s.
3. Online: https://rm.coe.int/brochure-artificial-intelligence-en-march-2023-
print/1680aab8e6?utm_source=chatgpt.com.

21 TamZe,s. 3.

22 BERSET, A.: Foreword. In: COUNCIL OF EUROPE: The Council of Europe & Artificial
intelligence - Overview of the Council of Europe activities in the field of artificial
intelligence [Rada Eurépy a umela inteligencia - Prehl'ad aktivit Rady Eurépy v oblasti
umelej inteligencie]. Strasbourg, Council of Europe Publishing, F-67075 Strasbourg
Cedex, March 2023, s. 1. Online: https://rm.coe.int/brochure-artificial-intelligence-
en-march-2023-print/1680aab8e6.

23 ESLP riesil otazku zakonnosti rozpoznavania tvare v redlnom case v kauze Glukhin
proti Rusku. Pozri ECtHR: Case of Glukhin v. Russia, Application no.11519/20,
Judgment of 4 July 2023. Online: https://hudoc.echr.coe.int/#{"itemid":["002-
14142").


https://rm.coe.int/brochure-artificial-intelligence-en-march-2023-print/1680aab8e6?utm_source=chatgpt.com
https://rm.coe.int/brochure-artificial-intelligence-en-march-2023-print/1680aab8e6?utm_source=chatgpt.com
https://hudoc.echr.coe.int/#%7B%22itemid%22:%5B%22002-14142%22%5D%7D
https://hudoc.echr.coe.int/#%7B%22itemid%22:%5B%22002-14142%22%5D%7D

186 | Human Rights and Freedoms under Pressure from Algorithms: International and
National Al Challenges

Na zamedzenie zneuZitiu uchovavanych tidajov si nevyhnutné zaruky,
najma preskdmatel'nost zakonnosti uchovavania a moznost vymazania udajov.

9.3 Namety de lege ferenda
9.3.1 VSeobecné namety de lege ferenda

V stcasnosti uz existuju viaceré pravne pravidla a kritérid pre regulaciu
umelej inteligencie. Patri sem Ramcovd dohoda Rady Eurépy o umelej
inteligencii a l'udskych pravach, demokracii a prdvnom S$tate.2* Tato konvencia
sa zameriava na l'udské prava, demoKkraciu a pravny stat, priCom pozaduje, aby
cyklus existencie systémov umelej inteligencie (navrhovanie, vyvoj, pouZitie,
odstranenie) bol v stlade s tymito principmi. Medzi zakladné principy, ktoré
musia byt dodrzané, patri déstojnost ¢loveka, rovnost, nediskrimindcia, ochrana
sukromia, transparentnost, zodpovednost, spol'ahlivost a bezpe¢na inovAacia.
Dalej je tu Nariadenie Eurépskeho parlamentu a Rady (EU) 2024,/1689 z 13.jina
2024, ktorym sa stanovuju harmonizované pravidla v oblasti umelej inteligencie
(akt o umelej inteligencii, teda ,Artificial Intelligence Act“ alebo tiez , Al Act,“),25
ktory predstavuje prvy komplexny pravny ramec na svete pre regulaciu umelej
inteligencie. Jeho hlavnym cielom je zabezpecit, aby systémy umelej inteligencie
pouZzivané v Eurépskej Unii boli bezpecné, etické a doéveryhodné, a aby
neohrozovali zakladné prava obcanov. Ide ovel'mi doleZité pravidla, podla
ktorych su v relevantnych systémoch Al zakazané napr. manipulacia s l'ud'mi
alebo rozpoznavanie emécii v praci bez stihlasu dotknutej osoby. Dalej popisuji
Al systémy s vysokym rizikom (pouzivané v zdravotnictve, doprave, sidnictve,
verejnej sprave, st na ne kladené prisne poZiadavky dohl'adu) a s niZ8im rizikom
(menej regulované, avsak tieZ s poZiadavkou dodrZiavania zakladnych pravidiel
transparentnosti a bezpecnosti).

So zohl'adnenim aktudlnych poziadaviek, kladenych na umelu inteligenciu
ajej ziaduce vyuzivanie, spolu srozhodovacou cinnostou ESLP, bude aj
v Slovenskej republike nutné prehodnotit databazy osobnych udajov,
existujucich na zaklade zakonov, prave pri moznej excesivnej aktivite verejnej

24 Council of Europe Framework Convention on Artificial Intelligence and Human Rights,
Democracy and the Rule of Law, Council of Europe Treaty Series, No. 225, Vilnius
5.1X.2024. Online: https://rm.coe.int/1680afae3c.

25 Nariadenie Eurépskeho parlamentu a Rady (EU) 2024/1689 z 13. jtina 2024, ktorym
sa stanovujui harmonizované pravidla v oblasti umelej inteligencie a ktorym sa menia
nariadenia (ES) ¢ 300/2008, (EU) ¢ 167/2013, (EU) & 168/2013, (EU) 2018/858,
(EU) 2018/1139 a (EU) 2019/2144 a smernice 2014/90/EU, (EU) 2016,/797 a (EU)
2020/1828 (akt o umelej inteligencii). Online: https://eur-
lex.europa.eu/eli/reg/2024/1689/oj?eliuri=eli%3Areg%3A2024%3A1689%3A0j&l
ocale=sk.
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spravy (monitorovanie verejnych priestranstiev s pripadnou okamzitou
tvarovou identifikaciou oséb) bez zakonnych dévodov.

V prispevku boli naznacené rizikd pri rozpoznavani l'udskej tvare. V
zakonnej uprave bude potrebné jasne Specifikovat, Co sa povazuje za
»technolégiu rozpoznavania tvare” a tejto technoldgii urcit hranice pouzitia, a to
tak pri statickom rozpoznavani (zo zaznamu) ako aj pri Zivom sledovani.
Rozpoznavanie tvare technoldgiu Al sa bude musiet zdkonom obmedzit na
vynimoc¢né pripady, ku ktorym by patrilo patranie po osobach ¢i ochrana zivota
alebo zdravia pred nasilim. Pri menej zavaznych administrativnych deliktoch by
mohlo byt vyuzitie technoldgie rozpoznavania tvare vyhodnotené v teste
proporcionality ako neprimerané. Napokon, je potrebné zvazit zakonny zakaz
hromadného alebo preventivneho sledovania, teda sledovanie by nesmelo byt
plosné, masové alebo preventivne, bez individualneho dévodu. Preto aj
zdovodiiovanie formuldciami ako ,v zaujme verejného poriadku“ alebo ,v
pripade potreby“ bez konkrétneho vymedzenia, nebude mozné povazovat za
vyhovujuce.

Zaroven by, podl'a nasho nazoru, monitorované uzemia mali byt zretelné
oznacené so zvyraznenim, Ze sa uplatiiuje technolégia rozpoznavania tvare. Pri
vyuziti tejto technoldégie je vhodné uvazovat, Ze by mala podliehat
predchadzajicemu schvaleniu nezavislym orgdnom, napriklad novovytvorenym
organom na vyuZzivanie umelej inteligencie, ale vylucené nie je ani povolenie
vydané sudom. Napokon, kazdé pouzitie rozpoznavania tvare by malo byt
zaevidované, respektive zdokumentované, vratane dévodu pouzitia, identity
pouzivatel'ov a ¢asového i priestorového ohranic¢enia. Povazujeme za legitimnu
tu poziadavku, aby dotknuté osoby by mali mat pravo vediet, Ze boli predmetom
spracovania automatizovaného rozpoznavania tvare, pricom vynimky by mali
byt dovolené iba vo vynimoc¢nych pripadoch, ako napr. pri operativnej ¢innosti
policajnych ttvarov so sihlasom stdu. Okrem toho dotknuta osoba by mala mat’
moznost vyuzit i¢inné prostriedky napravy, napr. moznost podat staznost ako
aj ziadost o vymaz udajov.

Osobitni pozornost je nutné venovat zvySenej ochrane citlivych tdajov,
kam patrf aj biometria, osobitne, ak spracovanie odhal'uje zdravotny stav, idaje
z rozpoznavania tvare alebo DNA. Aj vzhl'adom na rozhodovaciu ¢innost’ ESLP
vtychto pripadoch musia byt uplatnené najprisnejSie zaruky, ¢i uz pojde
o kratku dobu uchovavania ako aj obmedzeny pristup k idajom.

Povazujeme za dolezité zvyraznit, Ze permanentny monitoring osoby,
navySe s technolégiou rozpoznavania tvare, zasahuje do prava na sikromie,
preto by mal byt vyuZivany iba v pripadoch nevyhnutnosti, teda ked' existuje
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skuto¢na a aktualna potreba, neexistuju miernejsie prostriedky (napr. I'udsky
dohl'ad) a zasah je primerany ciel'u.

ESLP vo viacerych pripadoch (Marper, Gaughran, Glukhin) stanovil, Ze
biometria, Al a technolégie rozpoznavania tvare patria medzi najcitlivejsie
zasahy do sudkromia a preto si vyzaduju najvyssSiu droven zakonnosti,
proporcionality a ochrannych zaruk. Tieto zasady moézu sluzit ako zaklad pre
pravnu upravu pouzivania Al na Slovensku, reSpektujic dstavnost a suladnost' s
Eurépskym dohovorom o l'udskych pravach.

9.3.2 Konkrétne namety de lege ferenda

Zaradenim aplikovatel'nosti technoldgii umelej inteligencie vo verejnej
sprave budi dotknutymi pravnymi predpismi predovSetkym o Zakon o
Policajnom zbore2¢ a Zakon o ochrane osobnych udajov??, a to v suvislosti
s doplnenim ustanoveni o pouzivani technoldgie rozpoznavania tvare (FRT) a
automatizovaného spracovania udajov (vratane Al).

Predkladdme tieto konkrétne nadmety na doplnenie Zakona o policajnom
zbore, ktoré by sa dotkli ustanoveni v tretej hlave (,Povinnosti, oprdvnenia
a prostriedky policajta a Policajného zboru®) astvrtej hlave (,Spractvanie
informdcii Policajnym zborom").

,$ .. PouZivanie technolégie rozpozndvania tvdre a automatizovanych
systémov

(1) Policajny zbor je oprdvneny pouZivat technolégiu rozpozndvania tvdre
alebo iné automatizované systémy identifikdcie oséb len v pripade, Ze:

a) existuje zdvaZny dévod verejného zdujmu, ako je ochrana Zivota,
predchddzanie vdZnej trestnej Cinnosti alebo pdtranie po nezvestnej osobe,

b) pouZitie takejto technoldgie je nevyhnutné a primerané vo vztahu k
sledovanému cielu, a

c) nie je mozné dosiahnut ciel’ menej invazivnym spésobom.

(2) PouZitie Zivého rozpozndvania tvdre na verejne pristupnych miestach je
mozné len na zdklade:

a) predchddzajiiceho povolenia stidu

b) v ¢asovo a vecne obmedzenom rozsahu podla povolenia stidu, s presne
urcenym tcelom, miestom, rozsahom a zoznamom hl'adanych os6b

(3) Technoldégia nesmie byt pouZitd na:

a) sledovanie ticastnikov pokojného zhromaZdenia,

b) plosné, neadresné monitorovanie verejnych priestorov bez konkrétneho
bezpecnostného dévodu.

26 Zakon ¢.171/1993 Z.z. o Policajnom zobre, v zneni neskorsich predpisov.
27 Zakon €. 18/2018 Z.z. o ochrane osobnych tudajov a o zmene a doplneni niektorych
zékonov, v zneni neskorsich predpisov.
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(4) Policajny zbor je povinny viest' evidenciu kaZdého pouZitia technoldgie
rozpozndvania tvdre, ktord obsahuje ticel, ddtum, miesto a ¢as pouZitia, oznacenie
zodpovednej osoby a tidaj o tom, ¢i bola osoba identifikovand alebo nie.

(5) Kazdd osoba, voci ktorej bola technolégia pouZitd, md po ukonceni
pouZitia tejto technoldgie prdvo byt' o tom informovand, pokial neexistuje vdzna
prekdzka z dévodu prebiehajiiceho trestného konania.

(6) Udaje ziskané pomocou rozpozndvania tvdre musia byt:

a) uchovdvané najviac 72 hodin, ak sa nepotvrdi zhodnd identifikdcia,

b) zmazané bez zbytocného odkladu, ak nedoslo k identifikdcii osoby ako
hl'adanej,

c) spractvané len v nevyhnutnom rozsahu, s reSpektovanim prdva na
stikromie a ochranu osobnych udajov.

(7) Na pouZitie umelej inteligencie a automatizovanych rozhodovacich
systémov sa primerane vztahuju zdsady stanovené v osobitnom predpise o ochrane
osobnych tdajov.”

Zakon o ochrane osobnych tdajov by bolo mozné doplnit v tretej Casti
(,Osobitné pravidla ochrany osobnych tdajov fyzickych osob pri ich spracuvani
prisluSnymi orgdnmi“) nasledovne.

»$ ... Automatizované spracuvanie biometrickych tdajov

(1) Spractivanie biometrickych tidajov na ticely identifikdcie osoby pomocou
technoldgie rozpozndvania tvdre je mozné len v pripade, ak:

a) je to vyslovne povolené zdkonom,

b) je to nevyhnutné na dosiahnutie zdkonného ciela a

c) existujii primerané a tcinné zdruky ochrany prdv a slobdd dotknutej osoby.

(2) V pripadoch spraciivania osobitnych kategorii udajov, najmd
biometrickych tidajov, je prevddzkovatel povinny:

a) vykonat vopred postidenie vplyvu na ochranu osobnych tidajov,

b) prijat’ technické a organizacné opatrenia, ktoré zabrdnia zneuZitiu,

d) informovat' dotknutil osobu o pouZitych udajoch a moZnostiach opravy
alebo vymazu.”

Zaver

V prispevku sme identifikovali viacero rizik, suvisiacich s vyuZzivanim
schopnosti umelej inteligencie. Konstatujeme, Ze technolégia umelej inteligencie
zamerana na rozpoznavanie tvare je sice spdsobila stotoznit' zobrazenu osobu,
¢o v pripade sankénych administrativnych konani moéZe predstavovat prvok
urychl'ujici stotoZnenie osoby, proti ktorej sa bude viest sankéné
administrativne konanie, av§ak z hl'adiska proporcionality chranenych zaujmov
nie je prevaha prinosu jednoznacna. Pokial ide o daktyloskopické stopy
s nedostatonym mnozstvom markantov potrebnych na stotoZnenie osoby,
ktora stopy zanechala, umeld inteligencia dokaZe definovat mnoZinu vSetkych
0s6b, prichadzajucich do iivahy ako pachatelia. Tym st vytvorené podmienky pre
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permanentny monitoring fyzickych osob, bez ohl'adu na stuhlasny prejav vole
s takymto monitoringom. Vzhladom na zakon o obcianskych preukazoch,
upravujici, okrem zdravotnych vynimiek, snimanie daktyloskopickych
odtlackov en bloc vSetkym obcanom Slovenskej republiky v sudvislosti
s vydavanim obc¢ianskeho preukazu, konstatujeme, Ze existencia databazy tychto
odtlackov ma povahu excesivnej aktivity verejnej spravy, ktora hoci na zaklade
zakona, avSak v porovnani s rozhodovacou ¢innostou ESLP, moZe dosahovat
rozpor s ¢lankom 8 Dohovoru. NavySe, tato excesivna aktivita méZe s asistenciou
umelej inteligencie predstavovat zasah do l'udskych prav. Vykladom a maiori ad
minus je moZné ustalit, Ze ak sa u pachatela trestnej ¢innosti po pravoplatnom
vysloveni viny a vykonani trestu skiima nutnost nasledného uchovavania jeho
biometrickych udajov, tento postup nemozno uplatnit na osoby, ktoré sa ni¢coho
protipravneho nedopustili. Uchovanie tychto biometrickych tdajov podla
analyzy, vykonanej v prispevku, nebude mat uspech ani v teste proporcionality.

Podobne, monitorovanie verejnych priestranstiev moze sice s pouZitim
umelej inteligencie urychlit tvarovu identifikaciu cloveka, avSak vysledok testu
proporcionality medzi pravom na stikromny Zivot a zaistovanim bezpecnosti
verejnych priestranstiev, nemusi byt jednoznacny. Tvarovou identifikaciou sa
rozpoznaju vSetky osoby v dosahu snimacich zariadeni, aj ked sa nicoho
nedopustili. To mo6ze predstavovat nielen diskomfort, ale aj redlny zasah do
sukromného Zivota. Permanentnym vystavenim cloveka jeho identifikacii
realizovanej umelou inteligenciou na verejnom priestranstve je podla nasho
nazoru dotknuté pravo na sukromie, zakotvené v medzindrodnopravnych
dokumentoch, najma v ¢lanku 8 Dohovoru (pravo na reSpektovanie sikromného
a rodinného Zivota), v ¢lanku 7 Charty zakladnych prav EU ako aj v ¢lanku 12
VSeobecnej deklaracie l'udskych prav. Aj preto v prispevku zdoraznujeme
nevyhnutnost pravne upravit zakladné zasady pouzivania umelej inteligencie vo
verejnej sprave vsnahe minimalizovat ba az vylac¢it neZiadicu excesivnu
aktivitu verejnej spravy. Sicasna doba vyZzaduje €o najskorsie pravne zakotvenie
takychto pravidiel, zohladiiujic medzindrodné zmluvy ako aj relevantné
rozhodnutia ESLP, aby sa prediSlo poruSovaniu l'udskych prav v doésledku
automatizacie verejnej spravy.

Podl'a nidSho ndzoru by monitorované dzemia, na ktorych sa uplatiiuje
technolégia rozpoznavania tvare, mali byt zretel'né oznacené so zvyraznenim
tejto skutocnosti. VyuZitie technolégie rozpoznavania tvare by malo podliehat
predchadzajicemu schvaleniu nezavislym organom a kazdé pouzitie
rozpoznavania tvare by malo byt zaevidované a zdokumentované, s uvedenim
dovodu pouzitia, identity pouzivatel'ov a casového i priestorového ohranicenia.
Dotknuté osoby by mali mat pravo vediet, Ze boli predmetom spracovania
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automatizovaného rozpozndavania tvare s moznostou vyuZitia prostriedkov
napravy (staznost, ziadost o vymaz udajov).

Permanentny monitoring osoby spojeny s technolégiou rozpoznavania
tvare zasahuje do prava na stikromie, preto by mal byt vyuzivany iba v pripadoch
nevyhnutnosti. Biometria, umela inteligencia a technolégie rozpoznavania tvare
patria medzi najcitlivejSie zasahy do sikromia. Ich vyuZivanie musi byt zakonné
a zodpovedat pozZiadavke proporcionality spolu so zarukami ochrany proti
zneuzitiu. Tieto naroky by sa mali de lege ferenda odrazit aj vo vSeobecnej
pravnej Uprave pouzivania Al na Slovensku ako aj v osobitnych zakonoch,
vratane Zakona o policajnom zbore a Zakona o ochrane osobnych udajov.

Medzindrodné dokumenty ako Eurépsky dohovor o l'udskych pravach,
Charta zakladnych prav Eurépskej tinie a takisto rozhodnutia ESLP st déleZitym
zakladom pre posudzovanie zakonnosti vyuZivania Al. Vzhladom na to
Slovenska republika bude musiet zabezpecit primerant ochranu prav a slobod
jednotlivcov aj v kontexte novych technologii.
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10 Prezkoumatelnost jako lidské pravo a algoritmické
rozhodovani

Ondrej Lipka
https://doi.org/10.33542/HRF-0541-2-10

Abstrakt

"Prezkoumatelnost je vlastnosti soudnich a sprdvnich rozhodnuti, kterd znaci
dosaZeni urcitého standardu transparentnosti. Jako takovd md zdsadni
lidskoprdvni presah, nebot se v ni odrdzi mnoho ustavnim a mezindrodnim prdvem
garantovanych poZadavku na spravedlivé rozhodovdni. Prispévek popisSe pristupy
k prezkoumatelnosti v judikature vrcholnych soudili a popiSe lidskoprdvni
souvislosti prezkoumatelnosti. Ndsledné budou tyto poznatky konfrontovdny se
soucasnym technologickym vyvojem, zejm. ve vztahu ke zvysujici se popularité tzv.
velkych jazykovych modelii. Nejdrive budou popsdny technologické limitace
algoritmického rozhodovdni, na které jiz delsi dobu upozortiuje literatura, zejm. ve
vztahu k diskriminacnim vstupnim datiim. Ddle budou analyzovdny technologickd
omezeni specifickd pro velké jazykové modely, které podle relevantnich studii
nevykazuji znaky premyslenti, pricemZ bude zdtiraznéno, Ze velké jazykové modely
jsou zaloZeny na odhadovdni pravdépodobnosti. Prispévek bude ddle
argumentovat, Ze vsechny definice prezkoumatelnosti aZ doposud obsahovaly
implicitni prvek lidského rozhodovdni. Problematika bude demonstrovdna zejm. na
prikladu deferencniho pristupu sprdvnich soudii pri prezkumu sprdvniho uvdZeni.
V zdvéru prispévku bude vyloZeno, Ze soucasné chdpdni prezkoumatelnosti jako
projevu néekolika tstavnéprdvnich garanci neni kompatibilni s algoritmickym
rozhodovdnim. Bude poloZena otdzka, zdali je moZné i viibec Zddouci z poZadavkii
na prezkoumatelnost tvdri tvdr technologickym vyzvdm slevit. "

Uvod

Vzestup algoritmického rozhodovani predstavuje zasadni vyzvu pro
dosavadni fungovani rozhodovani ve verejné spravé. Tento prispévek se
zaméfuje na zakladni pravo na odGvodnéni rozhodnuti, resp. zasadu
transparentnosti ve verejné spravé v kontextu otazky, zda by rozhodnuti
generované prediktivni algoritmem mohlo dostat podminkdm, kterd jsou na
rozhodnuti timto lidskopravnim ramcem kladena.

V prvni ¢asti prispévku bude analyzovana piezkoumatelnost jako prvek
prava na odtivodnéni. Nasledné dojde k analyze algoritmického rozhodovani, a
to zejm. v kontextu rozvoje velkych jazykovych modelt. V tieti ¢asti prace bude
poukdazano na lidské rozhodovani jako inherentni soucast prezkoumatelnosti, a
to na ptikladu deference jako mezni situace prezkumu spravniho rozhodnuti. V
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zavéru prace budou shrnuty poznatky a navrZena néktera feseni, jak pristoupit
ke konfliktu algoritmického rozhodovani a prezkoumatelnosti.

10.1 Lidskopravni rozmér prezkoumatelnosti

StéZejnim pojmem tohoto prispévku je pfezkoumatelnost. Na ivod je tfeba
ptiznat, Ze oznacovat samotnou piezkoumatelnost rozhodnuti za lidské pravo je
nepochybné urcitym zjednodusSenim. Prezkoumatelnost je spiSe vlastnosti
rozhodnuti, které napliiuje pozadavky vyplyvajici z prava na odivodnéni
rozhodnuti, které je soucasti sirStho komplexu prav spadajicich do prava na
spravedlivy proces. Prezkoumatelnost rozhodnuti totiZz lze chéapat jako
materidlni stranku prava na odlvodnéni. Jak upozornuje literatura, relevantni
vadou z hlediska zakladnich prav neni jen Uplna absence odivodnéni, ale téz
odivodnéni, které je nedostatecné, nesrozumitelné, nebo se dostatecné
nevyporadava s tvrzenimi ucastnika rizeni.!

Pravo na odivodnéni rozhodnuti lze v jeho soucasné podobé uzivané jak
¢eskym Ustavnim soudem, tak i Nejvy$$im spravnim soudem, vysledovat
k judikatuie Evropského soudu pro lidska prava (dale téz ,ESLP“) k ¢l. 6 odst. 1
Evropské timluvy o lidskych pravech (dale téz ,EULP“). Tato judikatura vsak
pripousti, Ze pravo na odivodnéni rozhodnuti nelze smésovat s reakci na kazdou
uplatnénou namitku.2 Nelze ani pripustit, Ze by z judikatury ESLP bylo mozné
dovodit konkrétni, univerzalni vzorec pro to, jaké rozhodnuti napliiuje
pozadavky: ,Rozsah povinnosti poskytnout diivody se bude lisit podle povahy
pripadu a musi byt vyhodnocen ve svétle okolnosti pripadu.“3 1 ¢esky Ustavni soud
vychazi z predpokladu, Ze rozdilné situace vyzaduji povahoveé jina odiivodnéni.
Vyplyva-li feSeni primo z textu zakona, bude se odivodnéni lisit od situace, kdy
musi soud vysveétlit své pravni ivahy s odkazy na judikaturu nebo zavéry pravni
nauky.* Zvlasté peclivé odiivodnéni pak vyzZaduji specialni situace, napt-. situace
Jtvrzeni proti tvrzeni“ vtrestnich vécech.> Naopak viizeni o opravném
prostfedku miize vyssi soud prevzit zavéry nizSiho soudu, avSak pouze za
predpokladu, Ze odtivodni, pro¢ nazor nizsiho soudu obstoji.®

1 POSPISIL, 1: CL 36. Prdvo na spravedlivy proces. In: WAGNEROVA, E. et al.: Listina
zékladnich prav a svobod: komenté¥, Praha: Wolters Kluwer CR, 2023, s. 786.

2 SCHABAS, W. A.: The European Convention on Human Rights: a commentary. Oxford:
Oxford University Press, 2015, s. 297.

3 Ibid.

4+ KMEG, |.: Prdvo domdhat se svého prdva (¢l 36). In: KUHN, Z., KRATOCHVIL, ]., KMEC,
], KOSAR, D., ANTOS, M. et al.: Listina zakladnich prav a svobod: velky komentar.
Praha: Leges, 2022, s. 1351.

5 Ibid, s. 1352.

6  Ibid, s. 1353.
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Ustavni soud ve své judikatute rozsitil uvedené pozadavky i na rozhodnuti
jinych organti nez soudd, napt. rozhodnuti statnich zastupitelstvi.”

10.1.1 Nepiezkoumatelnost v judikature spravnich soudti

Judikatura ceského Nejvyssiho spravniho soudu k neprezkoumatelnosti
v podstaté kopiruje uvedena vychodiska. Aplikuje je ptitom fakticky bez rozdilu
na rozsudky krajskych soudli, které Nejvyssi spravni soud prezkoumava
v Fizenich o kasacnich stiznostech, tak i na rozhodnuti spravnich organ, ktera
prezkoumava zprostiredkované.8 Na tomto misté je zejm. potfeba zdlraznit, Ze
nepiezkoumatelnost spravniho rozhodnuti je vjudikatuie spravnich soudi
chapana ponékud sirsim zplisobem nez jen jako projev prava na odivodnéni. Jak
uvadi literatura, nepiezkoumatelnost spravniho rozhodnuti je vadou, ,kterd
souvisi zpravidla s nedodrZenim poZadavki kladenych procesnim prdvnim
predpisem na vyrok a odivodnéni sprdavnich rozhodnuti.”® Tento prispévek je
vénovan pozadavkim na odivodnéni rozhodnuti, a proto miZeme
neprezkoumatelnostni vady spojené s pozadavky na vyrok ponechat stranou
zajmu.

Spravni soudy v Ceské republice a proces ochrany prav pied nimi je
normovan zdkonem ¢. 150/2002 Sb., soudni ad spravni, ve znéni pozdéjsich
prredpisti (dale téZ,SRS"). Samotny SRS s pojmem neptezkoumatelnosti pracuje
na nékolika mistech. StéZ%ejnim je vtomto ohledu § 76 odst. 1 SRS, ktery
v kontextu stanoveni prava soudu rozhodnout o Zalobé bez nafizeni jednani
jakoby mimodék vymezuje dva zadkladni druhy neprezkoumatelnosti: pro
nesrozumitelnost a pro nedostatek divodd.

Neprezkoumatelnost odiivodnéni pro nesrozumitelnost je snadné si
predstavit. Jedna se o situace, kdy je odGvodnéni natolik formulacné
nesrozumitelné, Ze nejde poznat, jaké pravni a skutkové zavéry spravni organ
ucinil.1® Bude se téZ jednat o situace, kdy je rozhodnuti vnitiné rozporné. Nebude
vSak mozné hovorit o tomto druhu neprezkoumatelnosti za situace, kdy je mozné
formulacni nedostatky ¢i vnitini rozpornost odstranit vykladem rozhodnuti jako

7 Ibid, s. 1356.

8 V tomto ohledu lze upozornit, Ze relevantni komentaiova literatura odkazuje na
rozsudKy, v nichZ se hovoii o nepiezkoumatelnosti soudnich rozhodnuti, i kdyz hovoii
o neprezkoumatelnosti spravnich rozhodnuti; srov. napt. KOCOUREK, T.. § 76.
Rozhodovdni bez natizeni jedndni. In: KUHN, Z, KOCOUREK, T, MIKES, P,
DIENSTBIER, F., KADLEC, F. et al.: Soudni rad spravni: komentar. Praha: Wolters
Kluwer CR, 2019, 5. 618.

9 Ibid, s. 616.

10 Srov. napt. rozsudek Nejvyssiho spravniho soudu ze dne 24.9. 2003, ¢j. 7 A547/2002-
24.
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celku.1! Nepiezkoumatelnost pro nesrozumitelnost odtivodnéni nezakladaji ani
zjevné chyby v pocCtech nebo v psani.12

Neprezkoumatelnost pro nedostatek divodi je pak Sirsi kategorii,
obsahujici vice ,skutkovych podstat” neprezkoumatelnosti. Jedna se napt. o
nedostatek skutkovych diivodi, kdy se spravni organy opomenou zabyvat pro
posouzeni véci podstatnou skutecnosti. V tomto pripadé pak nezalezi na tom, Ze
spravni organ tireba k véci provadi dokazovani, podstatné je, Ze tato skutecnost
nenalezne odraz v odiivodnéni rozhodnuti.’3

Dlivodem pro nepiezkoumatelnosti pro nedostatek divodi je pak i
nenaplnéni zakonnych pozadavki kladenych na odiivodnéni rozhodnuti, jak jsou
vymezeny v § 68 odst. 3 zdkona ¢. 500/2004 Sb., spravni rad, ve znéni pozdéjsich
predpist. Zakon stanovi, Ze se v odivodnéni ,,uvedou diivody vyroku nebo vyrokii
rozhodnuti, podklady pro jeho vyddni, tivahy, kterymi se sprdvni orgdn ridil pri
jejich hodnoceni a pri vykladu prdvnich predpist, a informace o tom, jak se spravni
orgdn vyporddal s ndvrhy a ndmitkami ucastniki a s jejich vyjddrenim k
podkladiim rozhodnuti.“ Uvedend zakonnou upravu lze povazovat za promitnuti
pozadavkil prava na odiivodnéni ve smyslu vyse citované judikatury, pficemz
judikatura spravnich soud@ v souladu s judikaturou ESLP a Ustavniho soudu
nepovazuje za diivod neprezkoumatelnosti absenci podrobné reakce na kazdou
vznesenou namitku.14

Pro shrnuti vySe uvedeného lze odkazat na jednu z ustalenych formulaci,
které ve svych rozhodnutich pouziva Nejvyssi spravni soud: ,Md-li byt
rozhodnuti prezkoumatelné, musi z néj byt ziejmé, jaky skutkovy stav vzal soud €i
spravni orgdn za rozhodny a jak uvdZil o pro véc podstatnych skutecnostech,
resp. jakym zptisobem postupoval pri posuzovdni téchto skutecnosti. Uvedené musi
nalézt svij odraz v odiivodnéni rozhodnuti. Neprezkoumatelné je takové
rozhodnuti, které nelze prezkoumat pro nemozZnost zjistit v ném jeho obsah nebo
diivody. Neprezkoumatelnost je treba vyklddatv souladu sjejim skutecnym
smyslem, nebot' jde o jednu z nejzdvaznéjsich vad rizeni, kterou lze konstatovat
pouze v pripadé, Ze skutecné nelze seznat, pro¢ soud rozhodl tak, jak je uvedeno ve
vyroku jeho rozhodnuti, resp. proc povaZoval vznesené ndmitky za nedtivodné | ...].
Ani absence primé reakce na kaZdy jednotlivy argument uclastnika rizeni
nepredstavuje nezdkonnost ¢i neprezkoumatelnost, pokud soud prezentuje odlisny

11 KOCOUREK, T.: § 76. Rozhodovdni bez nafizeni jedndni. In: KUHN, Z., KOCOUREK, T.,
MIKES, P., DIENSTBIER, F., KADLEC, F. et al.: Soudni 4d spravni: komenta¥. Praha:
Wolters Kluwer CR, 201, s. 616.

12 ]bid, s. 617.

13 Jbid.

14 ]bid, s. 618.
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ndzor, ktery presvédcivé zdiivodni, a toto zdiivodnéni poskytuje dostatechou oporu
vyroku rozhodnuti [...].“15 Pro navazujici ¢asti prispévku je dilezité povSimnout
si formulaci, které zde soud uziva. Hovori zde o tom, Ze z rozhodnuti musi byt
ziejmé, jak spravni organ o nécem ,uvazil“, jak ,postupoval®, proc ,povazoval“
vznesené namitky za nedivodné. Soud nepouziva trpny rod, ale oznacuje spravni
organ jako Cinitele néjaké rozhodovaci ¢innosti, jejiZ vystupy musi transparentné
zohlednit myslenkové procesy, které k nim vedly.

10.2 Algoritmické rozhodovani
10.2.1 Problematika black box rozhodovani

V uplynulych letech vzestup technologie velkych jazykovych modeli (large
language models, déale téz ,LLMs"“) vratil do poptedi zdjmu spravni védy a
spravniho prava problematiku automatizovaného rozhodovani (automated
decision making, dale téz ,ADM") prostfednictvim algoritmi. Vzhledem k tomu,
Ze LLMs jsou ve svém jadru pouze sofistikované prediktivni algoritmy, nemohou
se (zatim?) zbavit limitaci, na které odborna literatura upozoriiuje jiZ od pocatku
SirStho vyuzZivdni ADM. Pro ucely tohoto prispévku se zaméfime zejm. na
problematiku netransparentniho rozhodovani, pricemz tuto netransparentnost
lze shledat jak na vstupu, tak i na vystupu. Tento Kkomplex problémui
s transparentnosti rozhodovacich algoritmi oznacujeme jako ,black box", neboli
¢erna skriika.16

Pro pochopeni problematiky transparentnosti vstupu je nejdiive treba
pochopit, Ze prediktivni algoritmy vznikaji tak, Ze jsou ,,uceny” nebo ,trénovany“
vSimat si vzorci vdatovych sadach.l? Pro kvalitu, resp. i pro uZite¢nost
prediktivniho algoritmu je tedy stéZejni kvalita dat, na kterych je trénovan. Tento
problém se ponékud nevzletné oznacuje jako ,bordel dovniti, bordel ven.“18
Literatura casto vyzdvihuje pfipad systému COMPAS, ktery po urcitou dobu
vyuzivaly americké trestni soudy pro stanovovani vyse kauce. Investigativni
novinari nasledné odhalili, Ze vystupy systému byly negativné predpojaté proti
Afroamericantim a pozitivné predpojaté vici bilym Americ¢antim, a to z toho

15 Rozsudek Nejvyssiho spravniho soudu ze dne 3. 12. 2025, ¢j. 9 As 137/2025-41, bod
12 (zvyraznéni piidano).

16 KOLARIKOVA, L., HORAK, F.: Uméld inteligence & prdvo. Praha: Wolters Kluwer CR,
2020,s.107.

17 FINCK, M.: Automated Decision-Making and Administrative Law. In: CANE, P. HERWIG,
C. H, HOFMAN, H. C. H,, IP, E. C, LINDSETH, P. (eds.): The Oxford Handbook of
Comparative Administrative Law. Oxford Handbooks. Oxford: Oxford University
Press, 2021, s. 658.

18 Ibid, s. 665.
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dtvodu, Ze trénovaci data algoritmu reflektovala existujici rasové predsudky
soudniho rozhodovani.1?

Problémem pro transparentnost pak nemusi byt jen skutecnost, Ze
algoritmus rozhoduje na zakladé vadnych dat, ale i viibec samotné ovéreni jejich
obsahu nebo existence. Vyvoj ADM prostredki je ndkladny a zpravidla mimo
moznosti vefejnych rozpoctd. Jejich vyvoj je tedy casto svéfen do rukou
soukromého sektoru. Jak upozornuje literatura, tyto soukromé subjekty v zajmu
ochrany obchodniho tajemstvi nemusi svym zdkaznikim ve veiejném sektoru
umoznit pristup k trénovacim datlim, jakoz ani k samotnému algoritmu.20 Tito
soukromi aktéfi tak ziskavaji podil na rozhodovani, zatimco subjekty, které jsou
nadany origindrni a legitimni pravomoci k rozhodovani, ,mohou prijit o schopnost
vykondvat smysluplnou kontrolu“ nad rozhodovanim.?2!

Pokud pak jde o transparentnost vystupt, se zvysSujici se komplexnosti
prediktivnich algoritmi je spojena niZsi piehlednost ¢i ¢itelnost algoritmij, resp.
jejich vystupl.22 Sami vyvojari ¢asto upozornuji, Ze vyvoj LLMs a jinych
prediktivnich algoritm@ je znacné specificky ztoho divodu, Ze u néj nelze
aplikovat standardni metody pribéZzného nebo zpétného sledovani procesti.z3

10.2.2 Velké uvazujici modely

Spolecnosti, které vyvijeji LLMs, v nedavné dobé piedstavily fadu model{,
které se oznacuji jako velké uvazujici modely (large reasoning models, dale téZ
,LRMs*). Nejedna se zcela novou technologii, naopak jde spiSe o vylepSeni ¢i
zvySeni komplexnosti existujicich LLMs. LRMs se od svych ,neuvazujicich” verzi
lisi tim, Ze produkuji pro uzivatele pristupny a Citelny retézec uvah, ktery ma
simulovat lidské mysleni a zaroven poskytnout vhled do toho, jak model o
problému ,uvazil“. Na prvni pohled se tedy zd4, Ze LRMs mohou byt schopné
rozhodovat zptisobem, ktery je prezkoumatelny, nebot jejich inherentni soucasti
je produkce a zptistupnéni jakéhosi odlivodnéni prijatého zavéru.

Relevantni studie vSak poukazuji na omezeni i této technologie. Nedavna
studie zverejnéna spolecnosti Apple se zamérila na testovani LRMs v tii

19 Jbid, s. 662.; KOLARIKOVA, L.; HORAK, F.: Uméld inteligence & prdvo. Praha: Wolters
Kluwer CR, 2020, s. 109.

20 FINCK, M.: Automated Decision-Making and Administrative Law. In: CANE, P. HERWIG,
C. H, HOFMAN, H. C. H,, IP, E. C, LINDSETH, P. (eds.): The Oxford Handbook of
Comparative Administrative Law. Oxford Handbooks. Oxford: Oxford University
Press, 2021, s. 665.

21 Jpid.

22 Ipid, s. 666.

23 KOLARIKOVA, L.; HORAK, F.: Uméld inteligence & prdvo. Praha: Wolters Kluwer CR,
2020, s.107.
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reZimové architekture vykonnosti, kdy bylo testovano, jak si poradi standardni
LLMs a pokrocilejsi LRMs pii feSeni problémi s nizkou sloZitosti, stfedni
slozitosti a vysokou slozitosti. LRMs byly uspésné pouze ve vztahu k problémim
se stredni slozitosti. U problém s nizkou slozitosti je piekonaly LLMs, pricemzZ
u LRMs byla zjiSténa tendence zbyte¢né komplikovaného premysleni, které
zkreslovalo vysledky. U problémi s vysokou sloZitosti pak LRMs nebyly schopny
efektivné alokovat vypocetni zdroje pfi inferenci, jinymi slovy, nebyly schopny
produkovat spravné vysledky kvtili inherentnim architektonickym omezenim.24
Nadto vsak tato studia dosla k prekvapivému zavéru, ze LRMs nezlepsily
vykonnost ani za situace, kdy jim bylo poskytnuto celé fesSeni problému.25
Uvedené dle mého nazoru vypovida o tom, Ze byt LRMs mohou produkovat néco
podobajici se oduivodnéni, stile nelze hovofit obecném uvazovani. Navazujici
studie pak zkoumala presnost vysledki LRMs. Jeji vysledky ukazuji, Ze
v situacich, kdy je vyzadovana vysoka piesnost a je pripustna pouze nizka mira
falesné pozitivity (coz je zcela nepochybné i oblast pravniho rozhodovani), LRMs
nejsou vhodné.26

Uvedené lze shrnout tak, Ze problém black box pretrvava i u LRMs, které
jsou schopné produkovat text technicky vzato podobajici se odivodnéni. Jak
ukazuji jejich nedostatky v ptipadech nizké i vysoké komplexity reSenych
problémt, toto odlivodnéni nezarucuje spravné eSeni a nevypovida o tom, Ze se
u téchto modeld jedna o skutecné obecné uvazovani.

10.3 Deference jako krajni meze lidského prvku
nepiezkoumatelnosti
10.3.1 Obecné k deferen¢nimu pirezkumu

Jak jiz bylo uvedeno vyse, stanovit obecné platny vzorec pro posouzeni, kdy

je rozhodnuti prezkoumatelné, neni mozné. Prezkoumatelnost rozhodnuti, resp.
pozadavky na odtivodnéni rozhodnuti se odviji od nékolika faktort, z nichz lze za
nejpodstatnéjsi oznacit slozitost pravniho problému, argumentace ucastniki
tizeni nebo i specifické situace typu zmény spravni praxe ¢i jiného pted tim
zaujatého nazoru. V kontextu soudniho ptfezkumu spravnich rozhodnuti vSak
mlZeme narazit i na situace, kdy odlivodnéni rozhodnuti spliiuje vSechny

24 SHOJAEE, P. et al.: The Illusion of Thinking: Understanding the Strengths and
Limitations of Reasoning Models via the Lens of Problem Complexity. In: ArXive, 2025,
s. 8-9. Online: https://doi.org/10.48550/arXiv.2506.06941.

25 Jbid,s. 11.

26 CHEGINI, A., KAZEMI, H., SOUZA, G., SAFI, M., SONG, Y. et al.: Reasoning’s Razor:
Reasoning Improves Accuracy but Can Hurt Recall at Critical Operating Points in Safety
and  Hallucination Detection. In: ArXive, 2025, S. 11. Online:
https://doi.org/10.48550/arXiv.2510.21049.
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pozadavky kladené na néj judikaturou, a presto je jeho obsah pro soud z néjakého
divodu necitelny. Stane se tak napi. tehdy, kdy urcity organ vykonava svou
odbornou plisobnost na Uzce vymezeném useku verejné spravy, pricemz soud
nedisponuje dostate¢nymi odbornymi znalostmi na to, aby spravnost prijatého
zavéru posoudil. V takovém pripadé hovorime o deferencnim pirezkumu. Bylo by
tedy mozné poukazat na to, ze spravni soudy se umi vypoiadat ze situaci, kdy je
rozhodovaci proces orgdnu svym zpisobem také ,black box“ nebot vzhledem
k absenci odborné znalosti ¢i origindrni zakonné pravomoci je pro soud takto
ucinény zavér svym zpisobem netransparentni. Domnivame se vsak, Ze takovy
zavér by byl chybny, nebot deferen¢ni prezkum je na systémové irovni umozZnén
sérii zaruk (¢i spiSe sérii domnének o zarukach), které nelze v pripadé
algoritmického rozhodovani shledat.

Deferenci lze obecné oznacit jako druh soudniho (sebe)omezeni, kdy soud
priznd urcitou vahu rozhodnuti organu, ktery véc posoudil pred soudem.??
Vkontextu Ceské republiky jsou spravni soudy zidkonem povoldny ke
zdrzenlivému piezkumu spravniho uvazeni, 28 judikatura pak dovozuje nutnost
zdrzenlivosti pii prezkumu nékterych aktG zalozenych na odbornych
podkladech?? ¢i v piipadé rozhodovani samospravnych korporaci.3°

Dlvodi pro deferenc¢ni pristup miiZze byt cela fada.3! Na tomto misté je
vhodné vyzdvihnout zejm. deferenci epistemickou, ktera je vtomto kontextu
ilustrativni. Oznacuje situaci, ,kdy se v konkrétnim pripadé prokdZe, Ze prvni
rozhodujici subjekt disponoval vetsi schopnosti sprdvné posoudit dané zdleZitosti a
vys$si odbornosti.“32 Prikladem epistemické deference je napi. pristup Nejvyssiho
spravniho soudu k pifezkumu opatteni obecné povahy, ktera jsou zaloZena na
odbornych podkladech: ,Nelze opomijet, Ze soudni prezkum opatieni obecné
povahy, které je vystavéno na podkladech, vychodiscich a zdvérech odborné

27 KRATOCHVIL, J.: Diivody pro zdrZenlivy pi‘ezkum Ustavnim soudem. In: Casopis pro
pravni védu a praxi, ro¢. 30, ¢ 4, 2020, s. 807. Online:
https://doi.org/10.5817 /CPVP2022-4-6.

28 Pro struc¢nost na tomto misté odkazuji na sviij ¢lanek, kde jsem argumentoval, pro¢ se
v pripadé spravniho uvazeni nejednad o vylouceni z pirezkumu, ale o predepsanou
deferenci: LIPKA, O.: Ver'ejnd sprdva mezi judicializaci a deferenci. In: Pravnik, ro¢. 163,
€. 11,2024,s.1164.

29 ]bid, s. 1165.

30 KUHN, Z., STASA, J.: Deference to the Administration in Judicial Review in the Czech
Republic. In: ZHU, G. (ed.). Deference to the administration in judicial review:
comparative perspectives. Cham: Springer, 2019, s. 148.

31 KRATOCHVIL, J.: Diivody pro zdrZenlivy piezkum Ustavnim soudem. In: Casopis pro
pravni védu a praxi, ro¢. 30, ¢ 4, 2020, s. 808-810. Online:
https://doi.org/10.5817 /CPVP2022-4-6.

32 ]bid, s. 809.
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Vv

povahy, md svd specifika. Témi se Nejvyssi sprdvni soud podrobnéji zabyval v
judikature vztahujici se sice k mimorddnym opatienim [..] pri epidemii
onemocnéni COVID-19 [...], av§ak do urcité miry jsou tyto zdvery relevantni i pro
prezkum jinych opatreni obecné povahy, kterd se rovnéZ opiraji o odborné
podklady. Nejvyssi sprdavni soud v téchto rozsudcich pripomnél, Ze soudni moci
neprislusi vécné rozhodovat namisto sprdvnich orgdnti, Ze soud se md zabyvat tim,
zda mimorddnd opatieni vychdzeji ze ,solidnich védeckych zdkladii’ a nejsou
,svévolnd ¢i nesmysind, pricemzZ nelze ¢ekat na definitivni rozieseni urcité védecké
otdzky. Tato specifika soudniho prezkumu mimorddnych opatieni, kterd jsou
vystavéna zacasté na odbornych podkladech, vychodiscich a zdvérech, nicméné
nelze podle Nejvyssiho sprdvniho soudu vyklddat tak, Ze by soud nemél ovérovat,
zda je odiivodnéni napadeného opatreni opreno o relevantni zdroje, neni vnitiné
rozporné ¢i nelogické apod. (a to samozi'ejmé i z hlediska odborného).”33

Predpokladem pro uplatnéni deferencniho prezkumu je tedy existence
organu, na ktery se lze - lapidarné receno - spolehnout, pokud jde o znalost nebo
jinou kvalitu, kterou soud nedisponuje. Ostatné, jak upozormnuje literatura,
vyuziti této odbornosti je predpokladem pro deferen¢ni prezkum. Disponuje-li
subjekt specifickou vlastnosti, na jejiZ pouziti pfi reSeni konkrétniho piipadu
rezignoval nebo neni zjeho odivodnéni ziejmé, jak sni nalozil, deferencni
pristup neni na misté.34

10.3.2 Prézkoumatelnost jako vysledek lidského snaZeni

Domnivame se, Ze vySe uvedené nelze vnimat tak, Ze soud potiebuje na
strané spravniho organu spolehlivého partnera pouze v situacich, kdy je reSeny
ptipad mimo jeho odbornost. Ptiklad deference zminiujeme jako situaci, kdy se
vZdy pritomny lidsky aspekt prezkoumatelnosti dostava do popredi tim, Ze soudu
nezbyva neZ se na néj spolehnout. Jinymi slovy, deferen¢ni pfezkum nevyvraci,
ale naopak podtrhuje vzdy pritomny aspekt lidského rozhodovani v avahach o
prezkoumatelnosti, ktery az doposud nebylo nutné explicitné popsat, nebot az
doposud byl implicitné predpokladan jako jeji soucast.

Shrneme-li  vySe uvedené zavéry judikatury jak  kbéZné
neprezkoumatelnosti, tak k prezkumu odborného uvaZeni, vidime, Ze soudy
vyzaduji, aby bylo vidét, jak ten ktery organ o véci uvazil, jak ji posoudil a jestli
jsou jeho zavéry logické. (Spravnost téchto zavérd je otazkou odliSnou, pricemz

33 Rozsudek Nejvyssiho spravniho soudu ze dne 24. 2. 2023, ¢j. 8 As 98/2020-235, ¢.
4464/2023 Sb. NSS, bod 46.
3¢ KRATOCHVIL, J.: Diivody pro zdrZenlivy piezkum Ustavnim soudem. In: Casopis pro

pravni védu a praxi, ro¢. 30, ¢ 4, 2020, s. 811. Online:
https://doi.org/10.5817 /CPVP2022-4-6.
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posouzeni pirezkoumatelnosti ji nutné predchazi.) Uvedené je tireba konfrontovat
s tim, Ze podle nyni dostupnych informaci o sou¢asném stupni technologického
vyvoje je vyloucené, abychom viibec hovorili o tom, Ze algoritmus o nécem uvazil
nebo néco posoudil.

Zaver

V prispévku  jsme se zaméfili na komplexni problematiku
prezkoumatelnosti v kontextu soudniho piezkumu spravnich aktd. Pravni
vychodiska byla konfrontovdna se soucasnym stavem pozndni o technologiich,
které predstavuji pro prezkoumatelnost a zdsadu transparentnosti zcela zadsadni
VYZVY.

Uvedena zjisténi lze chapat vice zplisoby. Nepochybné se najdou taci, ktefi
napt. s ohledem na predpokladany vyvoj LRMs nebudou mit problém (minimalné
do budoucna) konstatovat, Ze algoritimické rozhodnuti napliiuje znaky
prezkoumatelnosti. Najdou se ale i taci, podle kterych je zdsadné vylouceno, aby
bylo takové rozhodnuti pro uplnou absenci lidského faktoru povaZovano za
prezkoumatelné.3s

Bez ohledu na uvedené déleni, je zcela nepochybné, Ze Sirsi proliferace
nastroji algoritmického rozhodovani bude vyzZadovat novy pravni rdmec a
verejny dohled. Pravni ramec je v obecné roviné jednim z defini¢nich znaki
rozhodovani ve verejné spravésc a je obtizné si predstavit, aby se na rozhodovani
podilel nastroj, jehoZ role v rozhodovacim procesu neni zdkonem stanovena.

Ma4-li byt nastinéno konkrétni feseni, autor tohoto prispévku se domniva, ze
algoritmické ndstroje mohou mit budoucnost jako pomocnici pri resersi a
pripravé podkladl pro rozhodnuti, ale nikdy ne jako ,elektronické uredni osoby*
samy rozhodujici. Uvedené nastroje by pak mély podléhat vefejnopravnimu
dohledu. Lze si predstavit, Ze stat bude prostrednictvim riiznych verejnopravnich
certifikaci garantovat vhodnost uziti algoritmu pro urcité ikony, stejné jako dnes
vydava potvrzeni o bezpecnostni zptisobilosti nebo kybernetické bezpecnosti.

35 K nim se radi i autor tohoto prispévku.
36 SKULOVA, S.: Rozhodovdni ve verejné sprdve: nékteré sprdvné védni a sprdvné prdvni
aspekty. Brno: Masarykova univerzita, 1995, s. 37.
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11 Vyuzitie Al pri dokumentovani vojnovych zlo€inov a
poruseni medzinarodného humanitarneho prava

Bartolomej MiZdk
https://doi.org/10.33542/HRF-0541-2-11

Abstrakt

Cldnok analyzuje transformdciu dokumentovania ozbrojenych konfliktov v 21.
storoci, kde ndrast digitdlnych ddt zo socidlnych sieti robi manudlne spracovanie
dokazov prakticky nemoznym. Umeld inteligencia (Al) sa v tomto kontexte stdva
nevyhnutnou technolégiou, ktord umoZiuje automatizovani identifikdciu,
triedenie a analyzu potencidlnych dékazov o vojnovych zlocinoch a poruseniach
medzindrodného humanitdrneho prdva.

Uvod

Dynamicky technologicky vyvoj v 21. storo¢i zasadne meni charakter
ozbrojenych Kkonfliktov, ako aj sposob ich dokumentovania a nasledného
pravneho posudzovania. Digitalizacia, masové rozsirenie mobilnych telefénov a
globalny dosah socialnych sieti spdsobili, Ze moderné konflikty st zachytavané v
bezprecedentnom rozsahu a ¢asovej bezprostrednosti. Tento jav vytvara nové
moZnosti pre odhalovanie a dokazovanie vojnovych zlo¢inov a poruseni
medzinarodného humanitarneho prava, no zaroven kladie vysoké naroky na
schopnost tieto data efektivne spracovat, analyzovat a pravne vyuzit. Tradi¢né
metédy vySetrovania sa v Kkonfrontdcii s enormnym objemom digitalnych
dokazov ukazuji ako nedostatocné. V tomto kontexte nadobtiida umela
inteligencia kl'i¢ovy vyznam ako nastroj umoznujici automatizované triedenie,
identifikaciu a analyzu relevantného obsahu. Jej vyuzitie vSak nepredstavuje len
technologicku inovaciu, ale zaroven otvara zasadné pravne otazky tykajice sa
spolahlivosti, transparentnosti a pripustnosti takto ziskanych dokazov v
konaniach pred medzindarodnymi stdnymi orgdnmi. Cielom prispevku je
analyzovat ulohu umelej inteligencie pri dokumentovani vojnovych zlocinov a
poruseni medzinarodného humanitarneho prava, poukazat na jej praktické
vyuzitie v ramci vySetrovania, ako aj identifikovat hlavné pravne a etické vyzvy
spojené s jej implementaciou.

11.1 Al v dobe modernych konfliktov

Ozbrojené konflikty 21. storocia predstavuju kvalitativne odlisnu vyzvu
pre medzinarodné pravo nez konflikty minulosti, a to nielen z hl'adiska zbrani ¢i
sposobov vedenia vojny, ale predovSetkym v oblasti dokumentacie. Moderné
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technoldgie, najma socidlne siete a smartfony, zdsadne transformovali sposob,
akym su ozbrojené konflikty zaznamendvané a sprostredkované verejnosti.
Nikdy predtym neexistoval stav, v ktorom by sa vojnové zloCiny a porusenia
medzinarodného humanitdrneho prava dokumentovali v takom rozsahu,
s takym detailom a ¢asovou bezprostrednostou ako v sticasnosti.

Vojaci, civilisti aj novinari denne generuji obrovské mnozstvo obrazového
a audiovizualneho obsahu od fotografii a videi az po Zivé prenosy zo samotnych
bojovych z6n. Tento obsah casto zachytava spravanie, ktoré by v minulosti
zostalo nezdokumentované: plienenie civilného majetku, z1é zaobchadzanie so
zajatcami, poniZovanie a mucenie osO6b ¢i nasilie pachané na civilnom
obyvatel'stve. Nejde pritom o fenomén jedného konkrétneho konfliktu, ale o
globalne sa opakujuci jav naprie¢ ré6znymi regiénmi.

Objem obsahu dat dostupného na platformach ako Telegram, TikTok,
Instagram, Facebook ¢i Reddit je pre vySetrovatel'ov prakticky nespracovatel'ny.
Manualne vyhl'adavanie, triedenie, verifikacia a archivacia dokazov je ¢asovo
naroc¢nd, nachylna na chyby a casto limitovana kratkou zivotnostou obsahu,
ktory moZe byt odstraneny samotnymi pouzivatelmi alebo spravcami
platforiem eSte pred jeho zabezpecenim. Prikladom méze byt Subreddit
r/UkraineWarVideoReport! ktory je zamerany na zhromaZd'ovanie a zdiel'anie
videf a fotografii dokumentujicich priebeh ozbrojeného konfliktu na Ukrajine.
Obsahuje najma zabery z bojovych operacii, dronové snimky, nasledky ttokov a
d'alSie explicitné vizudlne materialy. Obsah je ¢asto publikovany v realnom case,
pricom ich autenticita a kontext si vyzaduji dodato¢né overovanie.

V tomto kontexte sa Al a metddy strojového ucenia prestavaju javit ako
doplnkovy nastroj a nadobudaju charakter nevyhnutnej infraStruktiry
moderného vySetrovania. Algoritmy st schopné kontinudlne monitorovat
rozsiahle datové toky, automaticky identifikovat potencialne relevantny obsah,
analyzovat obrazové a zvukové stopy, rozpoznavat vzorce spravania a spajat
jednotlivé fragmenty informacii do ucelenych celkov. Skuto¢nost, Ze vel'ké
technologické spoloc¢nosti uz dnes vyuzivaju Al na moderovanie obsahu a
detekciu poruseni internych pravidiel, naznacuje, Ze podobné technolégie mozu
byt a s vysokou pravdepodobnostou aj budi vyznamné pri dokumentovani
poruseni medzinarodného prava.

Vyuzivanie Al v tejto oblasti zaroven generuje zasadné pravne a procesné
dilemy, ktoré sa dotykaju samotnych zdkladov dokazovania v medzindrodnom
trestnom prave. Dokazy, ktorych spracovanie alebo analyza je zaloZena na

1 REDDIT: r/UkraineWarVideoReport. Online:
https://www.reddit.com/r/UkraineWarVideoReport/.
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algoritmoch, musia byt spol'ahlivé a overitel'né, aby mohli obstat v konani pred
medzinarodnym trestnym sudom pripadne medzindrodnymi trestnymi
tribunalmi. Osobitne problematicka je otazka transparentnosti rozhodovacich
procesov algoritmov, alebo urcenie zodpovednosti za vystupy systémov
fungujtcich ako tzv. ,¢ierne skrinky*.

Vznika tak potreba skiimat, ¢i a do akej miery existuje adekvatna pravna
Uprava, ktora by umozZnovala vyuZivanie Al pri dokumentovani vojnovych
zlo¢inov a poruSeni medzinarodného humanitarneho prava.

11.2 VySetrovanie pomocou Al

OSINT je skratka pre Open-Source Intelligence teda spravodajstvo z
otvorenych zdrojov. Jednd sa o proces zhromazdovania, analyzovania a
overovania informacii, ktoré su verejne dostupné. NepouZiva Ziadne tajné
metddy ani interné databazy vsetko, o sa spractva, je vol'ne Online internete
alebo v inych verejnych zdrojoch. Hlavné zdroje su Socialne siete (Facebook,
Instagram, X/Twitter, TikTok...), Diskusné féra (Reddit, 4chan...), Vided a
fotografie (YouTube, Telegram, satelitné snimky), Média aspravy, Verejné
registre, databazy a dokumenty, Geolokacné nastroje (Google Maps, Street View,
OpenStreetMap).2

Tim Bellingcatu ukazal, ako vySetroval iidajné vojnové zlociny v etiépskom
regiéne Tigraj pocas konfliktu (2020 - 2022), v ktorom etiépska vlada bojovala
proti Tigray People’s Liberation Front. VySetrovanie zacalo v marci 2021, ked' sa
na socialnych sietach objavili vided zobrazujlice Udajné popravy civilistov
etiopskymi vojakmi. Tim analyzoval tiene vo videach, aby urcil pribliZny €as ich
vzniku, a na urcenie polohy vyuZil PeakVisor - aplikaciu pévodne urcenud pre
horolezcov. T4 poskytla detailné informécie o reliéfe, ktoré bolo moZné porovnat
s tvarmi kopcov a plosin zachytenymi na zdznamoch. Nasledne tieto udaje
porovnali so satelitnymi snimkami z Google Earth a urcili miesto masakru -
dedinu Mahbere Dego v regione Tigraj. Na identifikaciu pachatel'ov skimali jazyk
hovoreny vo videach a vojenské uniformy. Vd'aka nezavislym prekladatel'om
zistili, Ze vojaci hovoria amharsky, ¢o naznacovalo, Ze nepochadzaju z Tigraja. To
viedlo k zaveru, Ze ide o prislusnikov etiépskej armady. V spolupraci s Newsy a
BBC Africa Eye Bellingcat napokon potvrdil, Ze popravy vykonali etiépske
ozbrojené sily.3

2 IMSL WEB TEAM: The Power of OSINT in War Crimes Investigations. In: IntelMSL,
27.07.2023. Online: https://www.intelmsl.com/osint-war-crimes-investigations/.

3 KUMAR, S.: Fundamentals of Open-Source Intelligence for Journalists. In: International
Center for Journalists (ICFJ), 05.12.2024. Online:
https://www.icfj.org/news/fundamentals-open-source-intelligence-journalists/.
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Obrovské mnozstvo dat ktoré mame volne pristupné je pomocou pri
odhalovani porusSovania prava. Otdznou vSak stidle ostdva schopnost
spracovania dat. Stymto problém nam vie pomédct Al, sofistikované modely
dokaZu rozoznavat ndapisy, geolokiciu, analyzovat prostredie, ré6zne paterny
napriklad uniform. Dobrym prikladom strojového ucenia je vysledok
hackathonu ktory bol organizovany v juli 2025 v Kyjeve kde vyvinul tim IT
inzinierov a datovych analytikov Al model schopny odhal'ovat miny na zaberoch
z dronov.* Nastroje Al pouzivaju aj ukrajinski analytici na prehl'adavanie online
zdrojov prepojenych s Ruskom (prispevky na socidlnych sietach, blogy, fora),
filtrovanie relevantného obsahu a oznacovanie potencidlnych vojenskych ci
konfliktom suvisiacich informacii. Pomaha zrychlit ziskavanie spravodajskych
udajov z otvorenych zdrojov.>

Prisposobenie Al modelov mdze pomoct s analyzou dat. Netreba si to vSak
predstavovat tak Ze Al bude vykondavat ¢innosti bez potreby kontroly, stile bude
potrebna schopnost kriticky analyzovat zhromaZdené tudaje. Al sice bude
schopna za zlomok casu zhromazdit volne dostupné informéacie a selektovat
relevantny obsah ale hodnotenie informacii bude stale ulohou Iudi.
Potencionalny prinos je v schopnosti spracovat obrovské mnozstvo dat ako aj
rychlo sa prispdsobovat na zaklade strojového ucenia.

11.3 Analyza obsahu pomocou Al

Sukromné spoloc¢nosti ako Meta (Facebook a Instagram) a TikTok
spracivaju obrovské mnoZstvo obsahu, ktory kazdy deil pribida na ich
platformach. Aby mohli efektivne regulovat jednotlivé prispevky, spoliehaji sa
stale viac na vlastné Al modely. Platformy ako Meta a TikTok pouZivaji vlastné
pokrocilé modely strojového ucenia, aby automaticky identifikovali obsah, ktory
porusuje pravidla komunity alebo mo6ze byt Skodlivy pre pouzivatelov. Ide
predovSetkym o materidl zobrazujlici néasilie, vojnové zloCiny, poruSenia
humanitarneho prava, teroristicky obsah ¢i explicitnti brutalitu.

Meta implementuje modely nazyvané napriklad Violence and Incitement Al
classifier, ktoré analyzuju text, obrazky aj vided. Algoritmy dokazu rozpoznat
krv, zbrane, popravy alebo scény z bojisk a vyhodnotit, ¢i ide o nebezpecny
obsah. Pokrocilé modely rozliSuju autentické zabery z konfliktov od filmovych

4 UNITED NATIONS DEVELOPMENT PROGRAMME (UNDP): Al for Demining: Ukrainian
Innovators Train Algorithms to Detect Explosives in Drone Images. In: UNDP Ukraine,
30.07.2025. Online: https://www.undp.org/ukraine/press-releases/ai-demining-
ukrainian-innovators-train-algorithms-detect-explosives-drone-images/.

5  MILITARYALAL: Ukraine’s Al Tool Scours Russian Military Clues Online. Online:
https://militaryai.ai/ukraine-tool-military-clues/.
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scén alebo ; umoznuju  presnejSie  rekonStruovat  sled  udalosti,
identifikovat zodpovedné osoby a preverovat tvrdenia jednotlivych aktérov
konfliktu. MoZnost tieto data navzajom porovnavat a analyticky prepajat
vyrazne zvySuje spolahlivost vySetrovania a zniZuje jeho zavislost od
izolovanych alebo jednostrannych zdrojov informdacii. V minulosti bola
dostupnost  takychto ddékaznych prostriedkov vyrazne obmedzena.
VySetrovatelia sa spoliehali najmé na priame pozorovania, oficidlne spravy a
vypovede svedkov, ktorych overitelnost bola Casto problematicka a ¢asovo
oneskorend. Obrazové a priestorové data boli zriedkavé a pristup k nim mali
mnohé poruSenia prava zostdvali nedostatoéne zdokumentované alebo sa
potvrdzovali aZ s vyraznym ¢asovym odstupom. Sii¢asna situdcia je diametralne
odlisna: data vznikaji v realnom case, vo velkom mnozZstve a z rozmanitych
zdrojov, o umoziuje nielen rychlejSie zhromazd'ovanie informacii, ale aj ich
podrobnejsiu analyzu a priebezné overovanie.

Tento posun vsak priniesol aj novy problém, objem digitdlnych dékazov
dosahuje rozsah, ktory je pre vysetrovatelov prakticky nespracovatel'ny. Prave
na tuto vyzvu reagoval Medzinarodny trestny sud spustenim projektu Harmony,
ktory predstavuje zasadnd iniciativu digitdlnej transformacie Uradu
prokuratury. Projekt bol spusteny v roku 2022 a do plnej prevadzky sa dostal v
roku 2023 s cielom prekonat systémovu disproporciu medzi tradi¢nym,
prevazne analdégovym fungovanim stdu a realitou modernych konfliktov, v
ktorych sa dokazy produkuju vo forme tisicok hodin audiovizualneho obsahu,
satelitnych snimok ¢i zachytenej elektronickej komunikacie. Jadrom Projektu
Harmony je vyuzivanie Al a cloudovych technolégii na spravu, analyzu a
vyhodnocovanie dékazov. KIiCovym nastrojom je OTPLink. Jedna sa o online
platformu vytvorenti Uradom prokuratiry Medzinarodného trestného stdu,
ktord slazi ako digitadlny vstupny bod pre priame predkladanie dokazov a
informacii od externych zdrojov napriklad od obeti, svedkov, mimovladnych
organizacii alebo vladnych subjektov. Tato platforma umozZnuje bezpecné a
rychle nahravanie dékazného materialu prostrednictvom webu alebo e-mailu.t
S predkladanim dékazov elektronicky pocita aj Rimsky Statat ¢lanok 68 ods.2
,senaty Sudu v zaujme ochrany obeti mézu umoznit predkladanie dokazov

6 VASHUM, S.: Artificial Sanctions? Potential Implications of US Sanctions on the ICC’s Use
of Al and Digital Evidence. 1In: Opinio Juris, 25.02.2025. Online:
https://opiniojuris.org/2025/02 /25 /artificial-sanctions-potential-implications-of-
us-sanctions-on-the-iccs-use-of-ai-and-digital-evidence/.


https://opiniojuris.org/2025/02/25/artificial-sanctions-potential-implications-of-us-sanctions-on-the-iccs-use-of-ai-and-digital-evidence/
https://opiniojuris.org/2025/02/25/artificial-sanctions-potential-implications-of-us-sanctions-on-the-iccs-use-of-ai-and-digital-evidence/

212 | Human Rights and Freedoms under Pressure from Algorithms: International and
National Al Challenges

elektronickymi alebo inymi $pecidlnymi prostriedkami.”’” OTPLink je sucastou
SirSej inovacnej iniciativy Projektu Harmony, ktord ma posilnit schopnosti
Uradu prokuratiry spracovavat rozsiahle objemy digitdlnych dokazov s
vyuzitim Al a strojového ucenia.

Pouzivanie Al vystupov v trestnom konani pred ICC vSak nevyhnutne otvara
otazku ich pripustnosti a dokaznej hodnoty. KIticovym ustanovenim je ¢lanok 69
ods. 4 Rimskeho Statutu, podla ktorého ,sid moze rozhodntt o relevantnosti
alebo pripustnosti vSetkych ddkazov, pricom okrem iného prihliada na ich
dékaznt hodnotu a na to, ¢i dany dékaz nebude na ujmu spravodlivého procesu
alebo spravodlivého vyhodnotenia svedeckej vypovede v stlade s Pravidlami
sudneho konania a vykonavania dokazov“s.

Na zaklade vysSie spomenutého mozno v Kontexte vyuzivania Al
v dokazovani konStatovat, Ze pripustnost a relevantnost digitalnych dékazov
generovanych alebo spracovanych algoritmami podlieha postdeniu z hl'adiska
ich vztahu k dokazovanej skuto¢nosti, ako aj z hl'adiska ich vplyvu na zachovanie
spravodlivého procesu. To v praxi predpokladd, Ze pouzity algoritmus je
objektivne sposobily identifikovat a analyzovat skuto¢nosti, ktoré su
predmetom dokazovania, a Ze jeho vystupy spiiiaju poziadavky spolahlivosti
a st overitel'né.

11.4 Vyzvy

V oblasti dokumentovania vojnovych zloCinov a poruseni medzinarodného
humanitarneho prava bude narastajica pritomnost Al-generovaného obsahu
predstavovat jednu z najzasadnejsSich prekazok bududcnosti. Konfliktné strany
moZu cielene generovat skrz Al fotografie, zmanipulované videa alebo
nepravdivé ,svedectva“, ktoré budu navrhnuté tak, aby zmiatli systémy. Ked'ze
kvalita Al generovanych vizualnych ako aj audiovizudlnych materidlov rychlo
napreduje, Al nastroje, ktoré maji odhalovat poruSenia prava, sa moéZu
paradoxne ocitnit pod uUtokom inych Al systémov. Vysledkom moZe byt
zahltenie informacného priestoru, komplikovanejsia verifikdcia zdznamov a
zvySené riziko, ze falSované dokazy sa dostanu do databaz, na ktorych su
trénované detekéné Al modely. Tento jav predstavuje vyznamné riziko pri
zhromazd'ovani dokazov o vojnovych zloc¢inoch ¢i uz ide o neziskové projekty,
ktoré sleduji bombardovania civilnej infraStruktiry, medzinarodné
vySetrovacie timy alebo Medzinarodny trestny sud. Preto mozeme ocakavat, Ze

7 Ozndmenie Ministerstva zahrani¢nych veci Slovenskej republiky ¢. 333/2002 Z. z. o
prijati Rimskeho Statitu Medzinarodného trestného sudu
8 Ibid.
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aj pri najpokrocilejSich verifika¢nych algoritmoch zostane l'udsky dohlad
absolutne nevyhnutny. Expert musi vediet identifikovat kontext, porovnavat
zaznamy s nezavislymi zdrojmi a posudit, ¢i dany material vyhodnoteny Al
skuto¢ne odraza realitu. V doésledku toho sa budi musiet organizacie
zaoberajuce sa dokumentovanim poruseni pripravovat na éru, v ktorej bude Al
nielen nastrojom na ochranu, ale zdrovenl aj potencidlnym zdrojom novych
hrozieb. Konzistentnd l'udskd kontrola, transparentné zdokumentovanie
analytickych postupov a kombinacia technickych aj forenznych metéd budu
kl'icom k tomu, aby Al systémy mohli aj sluzit ako spol'ahlivy prostriedok pri
zhromazd'ovani a overovani dokazov.

Dal3ou z vyziev, je konflikt medzi politikou socialnych sieti zameranou na
rychle odstrafiovanie $kodlivého alebo nasilného obsahu a potrebou takychto
materidlov ako potencidlnych dékazov. Platformy ako Meta ¢i TikTok pouZivaju
rozsiahle systémy strojového ucenia na automatickd detekciu nasilia, grafickych
scén alebo aktov poruSovania humanitarneho prava. Tieto systémy sd navrhnuté
predovsetkym s cielom co najrychlejsie ,vycistit“ online priestor od obsahu,
ktory je povazovany za nebezpelny pre verejnost, traumatizujici alebo
manipulativny. Problém vSak nastava vtedy, ked prave tento typ obsahu
predstavuje dokaz o spachanych zlocinoch. Vide3, fotografie ¢i zdznamy ziskané
z konfliktov ako bombardovanie civilnych objektov, utoky na zdravotnicky
personal, popravy ¢i tyranie si okamzite identifikované ako porusenie pravidiel
platformy a odstranené skor, nez ich mozu analytici alebo vySetrovacie timy
ulozit a verifikovat. Takyto postup ma za nasledok to ze klticové dokazy sa
stracaju rychlejSie, nez ich mozno zachytit. Je to zasadna komplikacia, pretoze
mnohé zloCiny sa daju dokazat len vd’aka existencii autentického vizualneho
materidlu. Tento konflikt medzi ochranou pouzivatelov a uchovavanim
digitdlnych dékazov je jednou z najvacsich etickych a dilem, ktoré prinesie
budicnost.

Zavedenie Projektu Harmony predstavuje vyznamny krok Medzinarodného
trestného sudu k rieSeniu rasticeho objemu digitalnych ddékazov, ktoré by
tradi¢né metddy spracovania nedokazali efektivne zvladnut. Online platforma
OTPLink umoziiuje bezpec¢né a priame predkladanie dékazov od réznych
externych zdrojov, pricom plne reSpektuje ustanovenia Rimskeho Statutu
tykajuice sa elektronického dokazovania.

Zaroven pouzivanie Al a cloudovych technolégii pri spracovani dokazov
otvara otazky ich pripustnosti a dokaznej hodnoty. Podl'a ¢lanku 69 ods. 4
Rimskeho Statitu mus{ sid pri hodnoteni dékazov zohl'adnit ich relevantnost,
spol'ahlivost a vplyv na spravodlivy proces. V praxi to znamena, Ze algoritmy
vyuzivané na analyzu digitalnych dokazov musia byt objektivne schopné
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identifikovat fakty relevantné pre dokazovanie a generovat vystupy, ktoré su
overitel'né a spol'ahlivé.

V dbsledku toho je zrejmé, Ze efektivne dokumentovanie vojnovych
zlo¢inov a poruSeni medzinarodného humanitarneho prava v ére Al si bude
vyzadovat nielen pokrocilé analytické nastroje, ako su systémy vyuZivané v
ramci Projektu Harmony a platforma OTPLink, ale aj doslednt 'udsku kontrolu
a schopnost overovat dokazy.

Zaver

Analyza vyuzitia Al pri dokumentovani vojnovych zlo¢inov a poruseni
medzinarodného humanitarneho prava potvrdzuje, Ze ide o nevyhnutny nastroj
reflektujtci realitu modernych ozbrojenych konfliktov. Objem a komplexnost
digitadlnych dokazov generovanych v redlnom case presahuju kapacity
tradi¢nych vySetrovacich metédd, pricom Al umozZiiuje -efektivnejSie
vyhl'addvanie, triedenie a predbeznu analyzu relevantnych informacii. Iniciativy
ako Projekt Harmony demonstruju potencial tychto technoldégii v aplikacnej
praxi. Zaroven vSak vyuzivanie Al prinaSa zisadné pravne a procesné vyzvy.
Klicovou otazkou zostava zabezpecenie spolahlivosti, overitelnosti a
transparentnosti algoritmickych vystupov tak, aby mohli obstat ako dokazné
prostriedky v konaniach pred medzindrodnymi stidmi. Osobitni pozornost’ si
vyzaduje aj problematika tzv. ,black box“ algoritmov, riziko manipulacie
dokazov prostrednictvom Al generovaného obsahu a konflikt medzi politikami
moderacie obsahu a potrebou uchovavania dokazného materialu. Z uvedeného
vyplyva, Ze budicnost dokumentovania vojnovych zlo¢inov nebude spocivat
vylucne v technologickych rieSeniach, ale v ich synergii s odbornym l'udskym
posudenim. Efektivne vyuzitie Al si bude vyzadovat jasné pravne ramce,
Standardizaciu postupov, ako aj doslednu kontrolu zo strany expertov. Len za
tychto podmienok méZe umela inteligencia plnit' svoju funkciu ako spol'ahlivy
néastroj na podporu spravodlivosti a zodpovednosti za najzavaznejSie porusSenia
medzinarodného prava.
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12 Algoritmy ako prostriedok hybridnych vojen zacielenych
na ovplyviiovanie volieb v cudzich $tatoch

Jdn Svdk
https://doi.org/10.33542/HRF-0541-2-12

Abstrakt

Zdsahy algoritmov do priebehu volieb sa Siria nielen kvantitatirne ale aj
kvalitativne. Zdsadnym spdsobom zacinaji ovplyviiovat' vysledky volieb.
Problémom sa stdva to, Ze tieto algoritmy teraz viac vyuZivajil cudzie Stdty a tym
sa stdva prdvo na slobodné vol'by predmetom rasticeho zdujmu medzindrodného
prdva. Urcitym vyustenim je prvé rozhodnutie Eurdpskeho stidu pre l'udské prdva,
ktoré rieSilo aj otdzku o pozitivnom zdvdzku Stdtu ochrdnit’ volby pred
algoritmami nainfikovanymi zdujmami cudzich mocnosti.

Uvod

Medzindrodnopravna komunita je uz jednu celi dekadu konfrontovana s
realnou ¢i domnelou aktivitou cudzich mocnosti zameranou na ovplyviiovanie
volieb v cudzich (nepriatel'skych?) Statoch. Oramcovana je vnutrostatnym
odznenim prezidentskych volieb v USA konanych v roku 2016 na zaciatku a
prezidentskymi volbami v Rumunsku v roku 2025 na jej aktudlnom konci.
Vnutrostatne odznenie v USA sa vSak radikalne liSi od toho ako relevantné
vnutrostatne organy reagovali v Rumunsku. Spolo¢né maja zatial to, Ze
nadnarodné decizne organy zatial' na ne nereagovali.! Najvacsi rozruch v case
medzi tymito vol'bami spdsobili tri l'udové hlasovania v Spojenom kral'ovstve, na
ktoré uz stihol zareagovat aj deciznym spésobom Eurépsky sud pre l'udské
prava (,ESLP“).

*  Prispevok bol vytvoreny vramci projektu APVV-23-0509 Paradigmaticka zmena
vchapani vojny a ozbrojenych konfliktov zteologicko-historickej a pravnej
perspektivy

1 Uvedené neznamena, Ze by si prislusné nadnarodné organy nad tym prizmurovali o¢i.
Len nedavno (november 2025) sa na Svetovom fére pre demokraciu 2025
v Strasburgu rozsiahlo diskutovalo o tom ako umela inteligencia ovplyviiuje volby.
Rokovanie sa nieslo vduchu jeho nazvu ,Al pri volebnych urndch: hrozba alebo
prileZitost pre demokratické volby?” abolo organizované Parlamentnym
zhromazdenim Rady Eurépy a Vyborom Rady Eurépy pre umeld inteligenciu. Clenka
Parlamentnej aliancie za slobodné a spravodlivé vol'by pani L. Castelova napriklad
zdoraznila, Ze ,technoldgia musi sliZit' demokracii, nie ju ovlddat. Ob¢ania musia mat’
moznost’ volit' bez manipuldcie a strachu”. Pozri PARLAMENTNE ZHROMAZDENIE
RADY EUROPY: Umeld inteligencia pri volebnych urndch: hrozba alebo prileZitost pre
demokratické vol'by? 7.11.2025. Online: https://pace.coe.int/en/news/10095.
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V prvej Casti prispevku sa preto zameriavam na pribliZzenie udalosti
spojenych s algoritmami vyuzivanymi Ruskom na ovplyvnenie vysledkov volieb
al'udovych hlasovani v USA, Spojenom kral'ovstve a Rumunsku ako sucasti jeho
hybridnej vojny proti svojim nepriatelom. V druhej ¢asti potom prinesiem
reakciu medzinarodného prava na tieto udalosti smerujicej k vytvoreniu
pozitivneho zavazku $tatu zabezpecit konanie slobodnych volieb vo svojich
krajinach.

12.1 Priebeh hybridnej vojny Ruska proti USA, Spojenému
kralovstvu a Rumunsku s cielom ovplyvnit volby
algoritmami

Prvy krat sa svetovd verejnost oboznamila s moZnostou vyuzitia
algoritmov pri ovplyviiovani volieb cudzimi mocnostami, ked vzniklo
podozrenie, Ze prezidentské volby v USA vroku 2016 sa stali predmetom
hybridnej vojny vedenej Ruskom proti USA. Ich cielom bolo ovplyvnit
prezidentské vol'by medzi kandidatmi H. Clintonovou a D. Trumpom v prospech
druhomenovaného, u ktorého sa predpokladal dstretovejsi pristup k ruskym
zaujmom. Podporovatelia nedspesSnej kandidatky H. Clintonovej sa pokusali
spochybnit’ vysledky parlamentnych volieb tvrdenim, Ze boli zmanipulované
aktivitou ruskych tajnych sluzieb aagentur a osobitne ruskou hackerskou
skupinou (GRU) pdésobiacou vramci Ruskej vojenskej spravodajskej sluzby
a ruskou masivnou kamparnou prostrednictvom tzv. Internet Research Agency
podporujucou D. Trumpa. Kovplyviiovaniu volicov sa dalej vyuZivala aj
Agentira pre internetovy vyskum (IRA), ktora znevaZovala kandidatku H.
Clintonovu s cielom vyvolat socidlne nepokojne a polarizaciu v americkej
spolo¢nosti. Algoritmy sa vytvarali na zaklade faloSnych profilov, ale aj
yhacknutych” e-mailovych Uctov Demokratickej strany a vyuzivali sa okrem
yKlasickych“ dezinformacii aj dokumenty Sirené z Wiki Leaks.2 Prostrednictvom
firmy Cambridge Analytica sa vyuzivali data z Facebooku na mikrocielenie
volicov anajmi tzv. Afroameri¢anov (predpokladani odporcovia politiky D.
Trumpa) odradzali od zapojenia sa do volebného procesu.

Na zaklade iniciativy vySe 130 ¢lenov Kongresu ako aj pod vplyvom tlaku
médii bol v roku 2017 vymenovany Robert Mueller za Specialneho prokuratora.,

2 Vacsina informacif pre tcely tohto prispevku pochadza zo samotnej tzv. Muellerovej
spravy pristupnej vpovodnom rozsahu (448 stran). MINISTERSTVO
SPRAVODLIVOSTI USA, URAD OSOBITNEHO VYSETROVATELA: Sprdva o vySetrovani
ruského zasahovania do prezidentskych volieb v roku 2016 [tzv. Muellerova sprava],
Washington, D.C., marec 2019. Online: https://www.justice.gov/storage/report.pdf.
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ktorého tlohou bolo vySetrit moZné ruské zasahovanie do prezidentskych volieb
v USA v roku 2016 a zistit' pripadné prepojenia medzi prostredim okolo D.
Trumpa s ruskymi predstavitel'mi.

Vysetrovanie odhalilo rozsiahlu trestnud ¢innost spojenu s prezidentskymi
vol'bami (37 obZalob a sedem dohdd o vine) a identifikovalo pocetné prepojenia
medzi ruskou vladou a Trumpovou kamparou, vratane Trumpovho zadujmu o
zverejnenie dokumentov z WikiLeaks s cielom poSkodit H. Clintonovu.
Muellerova sprava podrobne opisuje, akym spésobom. D. Trump maril
vySetrovanie vyuZzivajic pritom aj svoje aktualne postavenie vo funkcii
prezidenta USA. Mueller ukoncil svoje vySetrovanie a 22. marca 2019 poslal
generalnemu prokuratorovi W. Barrovi 448 stranovd pisomnu spravu. Tento
neskor sam k nej pripojil svoj Stvorstrankovy komentar, ktory zaslal do Kongresu
s cielom spochybnit zavery vySetrovania R. Muellera avrhal D. Trumpa do
lepSieho svetla.3 Tym sa znacne otupilo ostrie Muellerovej spravy a napriek
konsenzu, Ze ruska vlada vyvijala aktivity na podkopanie dovery vo volebnu
infrastruktiru v USA nedoslo k spochybneniu vysledku volieb. Podnietilo to vsak
predovsSetkym demokratickych poslancov k zvySenej aktivite pri navrhoch
novelizacie volebnych zakonov, ktoré vSak neboli prijaté a tak sticasné volebné
zakonodarstvo (ide o sibor pravnych predpisov upravujtcich jednotlivé sucasti
volebného procesu) nereaguje dostatocne na potreby ochrany svojich volieb,
najma pred utokmi algoritmov spojenych s vyuzivanim online dezinformacii.*

Spravy “spoza mora” najcastejSie pod skratkou Cambridge Analytica
sposobili v Eurépe paniku a strach zo zapojenia sa Ruska do rozsiahleho a
vSadepritomného zasahovania do demokratickych volieb z Eurépe. Obavy
vzbudzuji najmd mozZné zneuZivania dezinformacii na 1tok proti
demokratickym zakladom eurépskych $tatov. Dalej sii to imyselné kybernetické
utoky proti volebnej infrastruktire, operacie ,hack and leak” avyuzivanie

3 Pozri Stvorstranovy list generdlneho prokuratora Williama Barra adresovany
vedicim predstavitelom stdnych vyborov Snemovne reprezentantov a Sendtu
o hlavnych zaveroch vySetrovania Muellera (24. marca 2019). Online:
www.justice.gov/ag/page/file/1147981/download.

4 Prijimané su len Ciastkové zakony, ktoré v zdsade neriesia problematiku vyuzivania
algoritmov vo volebnom procese. Prikladom takéhoto ¢iastkového zakona moze byt
navrh zakona, ktory predlozil Vyboru pre spravu Snemovne reprezentantov dna 3.
januara 2025 pan Fitzpatrick kzasadnutiu HR 156. Jeho tucelom je ,zabezpelit
integritu a bezpecnost volieb zavedenim jednotnych poZiadaviek na identifikdciu
s fotografiou pre hlasovanie vo volbdch do federdlnych funkcii a na iné tcely.” Pozri
SNEMOVNA REPREZENTANTOV USA: H.R. 156, 119. kongres, 1. zasadnutie (2025).


http://www.justice.gov/ag/page/file/1147981/download

220 | Human Rights and Freedoms under Pressure from Algorithms: International and
National Al Challenges

strolych fariem”5 na manipulaciu s verejnostou s cielom vyvolat spoloCenské
nepokoje a polarizovanie spoloc¢nosti.

Prvym eurépskym Stadtom, ktory sa citil ohrozeny ruskym tutokom s
vyuzitim algoritmov, bolo celkom pochopitel'ne Spojené kral'ovstvo, v ktorom sa
odohrali tri kl'i¢ové udalosti udajne zasiahnuté algoritmami v ramci hybridne;j
vojny vedenej Ruskom. ISlo o

e referendum o nezavislosti Skotska v roku 2014,

o referendum o vystipeni Spojeného kralovstva z ¢lenstva v Eurépskej
Unii v roku 2016,

e parlamentné vol'by v roku 2019.

PredovSetkym referendd priamo formujice suverenitu Spojeného
kralovstva povazovali cClenovia britského parlamentu za moZny ciel
kybernetického titoku zo strany Ruska. Preto bol povereny medzistranicky vybor
poslancov Dolnej snemovne v podobe Vyboru pre digitalne technolégie, kultiru,
média a Sport (“DCMS”) vySetrovanim toho ako mézu byt politické rozhodnutia
jednotlivcov ovplyvnené online informaciami zo strany ,nepriatel'skych sil“. Po
osemndastmesacnom vySetrovani zverejnil DCMS vo februari 2019 spravu pod
nazvom “Zahrani¢ny vplyv na politické kampane“, v ktorej sa okrem iného
konstatovalo: “V zahranic¢nych vol'bdch bol jashy a preukdzany rusky vplyv a
dékazy o takychto pokusoch v referende o EU sme zdéraznili v nasej predbeznej
sprdve.“6

V priebehu roka 2018 vykonal rozsiahle vySetrovanie aj parlamentny vybor
pre spravodajské sluzby a bezpecnost (“ISC”), ktory v Sprave s nazvom , Rusko*
predloZenej parlamentu 21. jila 2020, uviedol: “Sirenie dezinformdcii (¢im
rozumieme propagdciu, zdmerne nepravdivych, skreslujicich alebo rusivych

5 Blizsie MIRGA, T.: Sirenie dezinformdcii a organizované ovplyviiovanie verejnej mienky:
Trolie farmy ako ndstroj socidlnej a politickej manipuldcie. In: Itlib: Informacné
technolégie a kniznice. Online: http://doi.org/10.52036/1335793X.2023.3-4.42-55.

6 Konkrétne sa v tejto sprave uvadzalo, zZe ,na Kremel naviazané médid publikovali
znacény pocet unikdtnych ¢ldnkov o referende o EU. Vyskumnici z Up analyzovali
najzdielanejsie cldnky a identifikovali 261 sjasnou protitiniovou zaujatostou. Dve
hlavné médid boli RT a Sputnik s videom vytvorenym spolo¢nostou Ruptly. Cldnky, ktoré
sa stali najviac virdlnymi, mali najsilnejsiu protitiniovu zaujatost. Socidlny dosah tychto
protitniovych cldnkov publikovanych kremelskymi kandlmi bol 134 miliénov
potencidlnych zobrazeniv porovnani s celkovym dosahom iba 33 miliénov a 11 miliénov
potencidlnych zobrazeni pre vsetok obsah zdielany zwebovej strdnky Vote Leave
a webovej strdnky Leave.Eu. Hodnota porovnatelnej platenej kampane na socidlnych
sietach by sa pohybovala medzi 1, 4 a 4,14 miliénmi libier.” Zdroj: rozhodnutie ESLP vo
veci Bradshaw a ostatni proti Spojenému krdl'ovstvu, staznost ¢. 15653/22, rozsudok z
22.jula 2025, bod 40 rozsudku.
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narativov) a vedenie ,vplyvovych kampani“su samostatné, ale vzdjomné prepojené
témy. Napriklad vplyvovd kampan v suvislosti s volbami méZe vyuZivat sirenie
dezinformdcii, ale méze zahrnat aj iné taktiky, ako je nezdkonné financovanie,
narusanie volebnych mechanizmov alebo priame tutoky na jednu z kampani
(napriklad , hack and leak”).”

Britska vlada reagovala na tato spravu v jali 2020 a uznala, Ze je ,takmer
isté, Ze ruski aktéri sa snaZili zasahovat' do vSeobecnych volieb v roku 2019
prostrednictvom online Sirenia nezdkonne ziskanych a uniknutych viddnych
dokumentov“s.

Napokon vo vyrocnej sprave Narodného centra kybernetickej bezpecnosti
(,NCSC”) za rok 2023 sa v kapitole ,Ruské pokusy o manipuldciu demokratickych
institucii” hovori, Ze

»Nie je Ziadnym tajomstvom, Ze Rusko sa snaZi oslabit’ a rozdelit’ svojich
protivnikov zasahovanim do volieb pomocou dezinformdcii, kybernetickych titokov
a inych metéd. Vidda Spojeného krdlovstva odhaduje, Ze je takmer isté, Ze ruski
aktéri sa snazili zasahovat' do vseobecnych volieb v roku 2019. V nasledujiicich
mesiacoch, s bliZziacimi sa volbami v Spojenom krdlovstve a USA, méZeme
olakdvat, Ze integrita naSich systémov bude opdt preverend. Ochrana naSich
demokratickych a volebnych procesov pred zahrani¢nym zasahovanim, ¢i uz zo
strany Ruska alebo akéhokolvek iného Stdtu, je a vZdy bude absoltitnou prioritou
pre NCSC a my budeme nadalej podporovat’ klticovi prdcu viddy v tejto oblasti.®”

Na tieto znepokojujice spravy a na rozdiel od USA reagoval britsky
zakonodarca zmenami vo svojom volebnom zdkonodarstve. Novoprijaty zdkon o
vol'bach z roku 2022 obmedzil vydavky tretich stran len na subjekty so sidlom v
Spojenom kral'ovstve. Zaviedol novu poziadavku, aby digitdlne kamparnové
materidly zobrazovali digitalnu tirdZ s menom a adresou propagatora materialu
alebo akejkol'vek osoby, v mene ktorej bol material zverejneny.

Dalej zdkon o narodnej bezpetnosti z roku 2023 vyslovne kriminalizoval
pomoc zahrani¢nej spravodajskej sluzby pri vykonavani ¢innosti v Spojenom
kral'ovstve alebo v zdmori, ak takéto konanie poskodzovalo bezpecnost a zaujmy
Spojeného kralovstva. Zaviedol novy trestny c¢in sabotdZe spachaného
prostrednictvom Kkybernetickych utokov ako aj zaviedol novy trestny cin
zahrani¢ného zasahovania, ak malo konanie mat Specificky negativny ucinok a
boli splnené urcité podmienky. Zvysil maximalne tresty odnatia slobody za urcité

7 Ibid, bod 44 rozsudku.
8 Ibid, bod 53 rozsudku.
9 Ibid, bod 56 rozsudku.



222 | Human Rights and Freedoms under Pressure from Algorithms: International and
National Al Challenges

trestné Ciny suvisiace s vol'bami, ktoré boli vykonané pre zahrani¢ni mocnost
alebo v jej mene, alebo s imyslom prospiet jej.

Napokon zdkon o online bezpecnosti, tieZ z roku 2023, zaviedol novy
regulaény reZzim podriadujiuci technologické spolo¢nosti nezavislému
regulacnému organu. Upravuje tieZ dezinformdacie a nepravdivé informacie, ak
predstavuju nezakonny obsah alebo obsah skodlivy pre deti, a stanovil zoznam
prioritnych trestnych c¢inov odrazajucich najvaznejsi a najrozsirenejsi
nezakonny obsah a ¢innost, proti ktorym museli spolo¢nosti prijat’ proaktivne
opatrenia, pricom trestny ¢in zahrani¢ného zasahovania zavedeny zakonom o
narodnej bezpecnosti, bol povaZovany za prioritny trestny ¢in.

Podobne ako v USA, tak aj v Spojenom kral'ovstve si zachovala sidna moc
svoj odstup od zasahovania do demokratickych procesov stelesnenych vo
vol'bach. Kym v USA ani len nedoslo k aktivacii sidov s cielom spochybnit
vysledky volieb z dovodu ich ovplyviiovania cudzou mocnostou pomocou
algoritmov, tak najvyssi sud v Spojenom kralovstve svoje zasahovanie do
vysledkov volieb striktne odmietol. Aktivovali ho svojou zalobou traja poslanci
parlamentu a argumentovali v nej vysSie uvedenymi spravami o zistenom
zasahovani Ruska do referend a parlamentnych volieb v roku 2019.Najvy$Sim
sudom bola ich Ziadost dna 12. aprila 2021 zamietnuta z dévodu, Ze z
predmetnych dokumentov nevyplyvali Ziadne konkrétne dokazy o tom, Ze by
nejaka ruska aktivita mala vplyv na demokraticky priebeh volieb a platnost
hlasovania.

Zalobcovia podali novy navrh na zadatie preskiimania volebného vysledku
na zaklade argumentov vychadzajicich z Dohovoru na ochranu l'udskych prav a
zakladnych slobdd. (,Dohovor”). V tomto navrhu tvrdili, ze

- neexistoval Ziadny pravny subjekt s pravnou zodpovednostou
predchadzat zahrani¢nému zasahovaniu do volieb a bojovat proti nemu;

- neexistovala v tom case Ziadna zdkonnda povinnost, aby online
politicka reklama uvadzala svoj zdroj, kto za fiu zaplatil a krajinu pévodu;

- neexistovala Ziadna zakonna poziadavka, aby spoloc¢nosti
socialnych médii spolupracovali sbezpecnostnymi a spravodajskymi
sluzbami, ak existovalo podozrenie, Ze nepriatel'sky zahrani¢ny $tit moéze
tajne viest kampari;

- neexistoval vtom case Ziadny zakaz zahrani¢nych darov
politickym stranam alebo volebnym kampaniam;

- zahrani¢ni $tatni agenti aniiné osoby, ktoré zastupovali zaujmy
zahrani¢nych mocnosti, nemali v tom ¢ase povinnost registrovat sa ako taki
v Spojenom kral'ovstve.
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Sudca najvyssieho sidu povaZoval tieto staznosti za tvrdenie , Ze doslo
k nedostatocCnej legislativnej ¢innosti, co nespada do rozsahu jeho pésobnosti
podla § 6 zakona o l'udskych pravach zroku 1998. V kazdom pripade sudca
uviedol, Ze staznosti si nepodloZené, pretoZe ¢lanok 3 Dodatkového protokolu
¢. 1 k Dohovoru nezaklada takéto konkrétne povinnosti.

Zdrzanlivost americkych a britskych sudcov vSak ne¢akane prekonal sidny
aktivizmus rumunského udstavného sddul9, ktory zruSil prvé kolo
prezidentskych volieb konanych dia 24. novembra 2024. KIicovym dokaznym
podkladom pre toto rozhodnutie boli déverné informacie rumunskej Najvyssej
rady narodnej obrany (,CSAT*) a direktoriatu pre vySetrovanie organizovaného
zlo¢inu a terorizmu (,DIICOT“). Dovodom anulovania vysledkov prezidentskych
volieb bolo najma to, Ze prezidentsky kandidat C. Georgescu netransparentne
vyuzival umelt inteligenciu a digitalne technolégie porusujice volebny kédex.
Vzhl'adom na semiprezidentski formu vlady v Rumunsku takyto radikalny
zasah zasadnym spdsobom ovplyvnil fungovanie politického systému v d'alSom
obdobi. Svoj vplyv na rozhodnutie rumunského tstavného sidu ma zrejme aj
politicky ,backround” tychto sudcov. Zauzivala sa tradicia, Ze do funkcif
ustavnych sudcov boli ustanoveni aj byvali politici s poslaneckou kariérou a aj
sucasny predseda rumunského tstavného stidu je byvalym poslancom.1?

Anulovaniu prezidentskych volieb predchadzali aj d'alSie pozoruhodné
rozhodnutia rumunskych organov. Prvym?? si rumunsky ustavny sud pridelil
ustavne implicitnd pravomoc preskimat tstavnost celého volebného procesu,
ktora nastava v pripade, ked dotknuté osoby nemaja pristup k inym daé¢innym
prostriedkom napravy.

Druhym rozhodnutim rumunského tstavného sudu ¢.2 z 5. oktébra 2024
vyhovel staznosti liderky krajnej pravicovej strany D. Sosoacovej proti
rozhodnutiu Ustrednej volebnej komisii, ktora ju ,vymazala“ z prezidentského
hlasovacieho listka zdévodu jej verejnych aktivit. Aj podla sudcu Sgonteia
v nesthlasnom stanovisku tymto volebna komisia prekrocila svoje notaridlne
pravomoci pri preskimavani navrhov kandidatov na funkciu rumunského
prezidenta. Ulohou komisie je len overovat naplnenie formalnych kritérii a nie
hodnotit vecnu spdsobilost prezidentského kandidata.

10 Bliz§ie MATUSKA, P.. Rumunsky precedens: Ustavnoprdvne aspekty anulovania
vysledku volieb v Slovenskej republike a suverenita volieb. In: Pravnik, roc. 164,
11/2025,s.1034-1054.

11 KUT]I, C.: On Means and Ends: The Annulment of the Romanian Presidential Elections.
Verfassungsblog, 10/12/2024. Online: https://verfassungsblog.de/on-means-and-
ends/.

12 Rozhodnutie Ustavného stidu Rumunska &. 66 z 1. oktébra 2019.
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Tretim spornym rozhodnutim z 28. novembra 2024 poziadal rumunsky
tistavny sud Ustrednd volebni komisiu o prepoéitanie vsetkych hlasov
odovzdanych v prvom kole prezidentskych volieb, pricom stanovil 24-hodinovud
lehotu, ktord komisia objektivne nemohla splnit. Nasledne stanovil druhy termin
na ukoncenie prepocitavania hlasov, a to na 2. decembra. Po tomto prepocitani
hlasov potom rumunsky tdstavny sid v ten isty den potvrdil platnost vysledkov
prvého kola prezidentskych volieb.

Stvrtym a definitivnym rozhodnutim vydanym pod ¢ 32 o $tyri dni na to
zrusil cely volebny proces a nariadil prisluSnym organom vyhlasit nové prvé
kolo prezidentskych volieb. Stalo sa tak potom, ¢o sa obozndmil so spravami
rumunskych tajnych a bezpec¢nostnych zloZiek, ktoré boli odtajnené 4. decembra
2024.13 Vo svojom rozhodnuti uviedol, Ze

- bol poruseny ¢l. 81 rumunskej ustavy, ktory prikazuje statu, aby
zabezpecil slobodny a spravodlivy priebeh prezidentskych volieb,

- na zdklade manipulécie s platformami socidlnych médii sa
znizili Sance ostatnych kandidatov, ¢o bolo v rozpore s rovnostou volebného
prava garantovanom v ¢l. 37 rumunskej Gstavy;

- doslo k poruseniu zdkona ¢. 370/2004, pretoZe Georgescuove
vided nezobrazovali povinné znalky volebného obsahu a nespliiali
poZiadavky na zverejnenie financovania volebnej kampane. 14

Podla Cs. Kutiho toto rozhodnutie obsahuje viaceré rozporuplné
skutoc¢nosti, a to

- neexistenciu  Ziadneho udstavného alebo  zdkonného
ustanovenia, ktoré by opraviiovalo rumunsky udstavny sud zacat
konanie ex officio,

- neexistenciu  zZiadneho udstavného alebo  zakonného
ustanovenia, ktoré by upravovalo aumoziovalo anulovanie celého
volebného procesu,

- zakon o prezidentskych vol'bach stanovuje trojdiiovi lehotu od
ukoncenia hlasovania na podanie staznosti iniciujlicej prieskumné
konanie rumunského adstavného sudu,

13 Blizsie KUTI, C.: On Means and Ends: The Annulment of the Romanian Presidential
Elections. Verfassungsblog, 10/12/2024. Online: https://verfassungsblog.de/on-
means-and-ends/.

14 Pozri MATUSKA, P.: Rumunsky precedens: tistavnoprdvne aspekty anulovania vysledku
volieb v Slovenskej republike a suverenita volieb. In: Prdvnik, ro¢. 164, 11/2025, s.
1034-1054.
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- obcania si mohli uplatnit svoje volebné prava bez toho, aby
vedeli, Ze sa zucastiuji zmanipulovaného volebného procesu, zatial’ ¢o
opravnenym subjektom bolo znemoZnené uplatnit si svoje pravo
podat’ staznosti na neplatnost v zakonnej lehote, pretoZze prislusné
informdcie boli zverejnené az po uplynuti lehoty.

Vsetky tri priklady z najnovsieho obdobia a kazdy z iného konca ukazuji na
potrebu nielen jasnej aucinnej pravnej upravy vyuZivania algoritmov vo
volebnom procese, ale aj o potrebe jej nadnarodnej Upravy.

12.2 Medzinarodnopravna ochrana pred algoritmami
zasahujicimi volebné pravo
Problém vyuzivania algoritmov na ovplyviiovanie volicov v cudzom State
sa fakticky objavil ako ,S$kanddl Cambridge Analytica“ pred desiatimi rokmi
apreto vzhladom na tempo tvorby medzindrodného prava eSte vilom
nezanechal vyraznejSiu stopu. Vzhl'adom na svoj vybusny obsah (moZno ho
zaradit medzi prostriedky hybridnej vojny) nie je ani ve'mi pravdepodobné, Ze
sa vdohladnom case stane predmetom univerzalneho medzinarodného
dohovoru. Napriek tomu mozno vytipovat niektoré normy soft law
univerzalneho medzinarodného prava uz v sicasnosti. Bude zrejme aj nad'alej
viac vnuatroStdtnym problémom ako svojich obcanov S§tat uchrani pred
ovplyviiovanim ich politickych rozhodnuti prostrednictvom algoritmov
zavedenych cudzimi Statmi.

Bez naroku na vyCerpavajuci vypocet, a skor nateraz len pre ilustraciu,
moZno medzi soft law pramene univerzdlneho systému ochrany pred
algoritmami ovplyviiujucimi politické rozhodnutia obcanov (najma pri
uplatiiovani ich volebného prava), zaradit nasledujice

- Medzinarodny dohovor o pouZzivani vysielania vo veci mieru
uzatvoreny este 23. septembra 1936 v Zeneve (LNTS ¢.4319), v ktorom sa
zmluvné strany zaviazali zakazat' a zastavit vysielanie na svojich izemiach
prenos (mozZno dopovedat sucasnou recou ,dat“), ktory by bol na dkor
dobrého medzinarodného porozumenia (okrem iného aj takych informacii,
ktorych nespravnost bola alebo mala byt znama osobam zodpovednym za
vysielanie, Co mozZno oznacit sicasnou recou ako zakaz sirit dezinformacie)
alebo ktory by podnecoval obyvatel'stvo k ¢inom nezlicitelnym s vniitornym
poriadkom a bezpecnostou zmluvnej strany;
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- Spoloc¢né vyhlasenie Styroch vysoko postavenych subjektov
Organizacie spojenych narodov?> o slobode prejavu a ,falo$nych spravach®,
dezinformdcidch a propagande z marca 2017,

- Priru¢ku o medzinadrodnych normach v oblasti I'udskych prav
vo vol'bach z roku 2021, ktora sa zaobera aj vplyvom manipulacii s velkymi
datami a socialnymi médiami zameranych na vol'by16,

15

16

ISlo o osobitého spravodajcu Organizacie Spojenych narodov (,0SN“) pre slobodu
nazoru aprejavu, zastupcu Organizicie pre bezpecnost aspolupracu v Eurépe
(,OBSE") pre slobodu médii, osobitého spravodajcu Organizacie americkych Statov
(,OAS) pre slobodu prejavu a osobitého spravodajcu Africkej komisie pre 'udské
prava a prava narodov (,ACHPR") pre slobodu prejavu a pristup k informaciam.

Z pohl'adu naSej témy su zaujimavé najma tieto poznamky: ,V digitdlnom veku sa
objavili nové vyzvy pre volby, najmd informacny neporiadok a manipuldcia s velkymi
ddtami. Zatial ¢o ludské prdvo na Sirenie informdcii a myslienok sa neobmedzuje len na
,Sprdvne” vyhldsenia a chrdni informdcie a myslienky, ktoré mézu Sokovat, urazit' a
rusit, rozsirend dezinformdcia méZe predstavovat znacné hrozby pre prdvo na politicku
Ucast, a to tak v suvislosti s prdvom ziicastriovat' sa na verejnych zdleZitostiach, ako aj
kandidovat' vo volbdch a volit. Platformy socidlnych médii sa stali klticovymi pre
politickych aktérov na sirenie dezinformdcii, comu ¢asto napomdha uprednostriovanie
algoritmov kurdtorstva obsahu pre senzac¢ny obsah a moZnost’ mikrocielenia politickej
reklamy. V kontexte volebnych procesov méZu byt socidlne médid zneuZité na
ovplyvriovanie vysledkov volieb diskreditdciou kandiddtov a politickych strdn,
poskytovanim nesprdvnych informdcii o procese hlasovania (potldcanie hlasov) a
snahou ovplyvriovat' volebné rozhodnutia konkrétnych segmentov spolocnosti, na ktoré
sa méZe zamerat pozornost' na zdklade vzorcov naznacenych spracovanim osobnych
tidajov a aktivitou na socidlnych sietach.

Dezinformdcie méZu viest' k porusovaniu nevyhnutnych prdv na slobodné a skutoc¢né
volby. Napriklad nendvistné prejavy a diskrimindcia mézu byt zosilnené online
dezinformacnymi kampariami a méZu ndsledne viest' k rizikdm pre bezpecnost' 0séb a
trestnym ¢inom z nendvisti. Sloboda prejavu a pristup k informdcidm moézZu byt
ovplyvnené aj vtedy, ak md volic pristup k sprdvam iba prostrednictvom jednej platformy
socidlnych médii, ktord obsahuje prevazne alebo iba dezinformdcie. Sirenie
dezinformdcii méZe viest'k zniZeniu porozumenia medzi lud'mi s r6znymi ndzormi alebo
pbvodom a k prehibeniu polarizdcie, zneuzivaniu a skresl'ovaniu negativnych ndzorov
‘udi na inych. MéZe sa pouZit' na rozdelovanie a manipuldciu s verejnou diskusiou, ¢im
sa volici pripravuju o informdcie déleZité pre ich rozhodovanie.

Hoci dezinformdcie predstavuju skutocnu vyzvu v kontexte volieb, $tdty by sa mali
zdrzZat' vSeobecného a nejednoznacného zdkazu Sirenia informdcii, ako su ,klamstvd”
alebo ,neobjektivne informdcie”. Takéto pojmy dostatone neopisuji zakdzany obsah. V
dosledku toho poskytuji orgdnom Siroké prdvomoci cenzurovat vyjadrovanie
nepopuldrnych, kontroverznych alebo mensinovych ndzorov, ako aj kritiku vlddy a
politikov v médidch a pocas volebnych kampani. Odbornici na l'udské prdva odporucili,
aby sa pristupy k boju proti dezinformdcidm vyhybali kriminalizdcii a namiesto toho boli
zaloZené na dékazoch a prispdsobené preukdzanym alebo zdokumentovanym dopadom
dezinformdcii a propagandy. Tieto opatrenia by mohli zahrriat' podporu nezadvislych
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- Rezoluciu Rady pre l'udské prava ¢. 49/21 z 1. aprila 2021 o
Ulohe $tatov v boji proti negativnemu vplyvu dezinformécii na uplatiiovanie
arealizaciu l'udskych prav?.

- Spravu osobitného spravodajcu OSN pre slobodu nazoru
a prejavu o presadzovani a ochrane prava na slobodu nazoru a prejavu z 13.
aprila. 2021, v ktorej sa upozoriiuje nielen na problematickost dezinformacif,
ale aj na problematickost’ reakcii Statov na ne, ktoré podcenuju Skodlivost
online dezinformdcii a konaju s neznalostou veci a nedostatku poznatkov a
vedomosti.

DolezitejSie z pohladu Slovenska su regiondlne nadnarodné nastroje

medzinarodného prava, ktoré su prijimané na drovni Rady Eurépy a Eurépskej

Unie. Tie, ktoré sd prijaté na uUrovni Rady Eurépy, moZno pre ucely tohto

prispevku rozdelit na

- vSeobecné nastroje Rady Eurdpy v oblasti ovplyviiovania volieb,

- vychadzajuce z prvej cCasti prispevku rozoberanych konkrétnych
pripadov ovplyvnenia volieb cudzou mocnostou s vyuzitim algoritmov, a to v
suvislosti s parlamentnymi vol'bami v Spojenom kralovstve v roku 2019 a s
prezidentskymi vol'bami v Rumunsku v roku 2024.

17

mechanizmov overovania faktov, poskytovanie podpory nezdvislym a rozmanitym

verejnoprdvnym médidm, verejné vzdeldvanie a kampane za digitdlnu gramotnost.

Tato rezolucia okrem iného

»1. potvrdzuje , Ze dezinformacie mbZu negativne ovplyvnit uplatiiovanie a realizaciu
vSetkych ludskych prav a Ze S$taty zohravaju ustrednd ulohu v boji proti
dezinformaciam;

2. vyzyva Staty, aby zabezpecili, Ze ich reakcie na $irenie dezinformacii budu v silade
s medzindrodnym pravom v oblasti I'udskych prav a Ze ich usilie v boji proti
dezinformaciam bude podporovat, chranit a reSpektovat slobodu prejavu
jednotlivcov a slobodu vyhladavat, prijimat a Sirit informacie, ako aj d'alSie
l'udské prava;

3. naliehavo vyzyva $taty, aby ul'ahcili vytvorenie prostredia podporujiceho boj proti
dezinformaciam prostrednictvom viacrozmernych a viacstrannych reakcii, ktoré
su v sulade s medzindrodnym pravom v oblasti l'udskych prav, a to aj
prostrednictvom posilnenej spoluprace s medzindrodnymi organizaciami,
obc¢ianskou spolo¢nostou, médiami, stukromnym sektorom a dal$imi
zainteresovanymi stranami;

4. vyzyva $taty, aby nabadali podniky vratane spolo¢nosti socidlnych médii k boju
proti dezinformacidm a zaroven reSpektovali l'udské prava, a to aj
prostrednictvom preskiimania obchodnych modelov, najmé dlohy algoritmov a
systémov hodnotenia pri zosililovani dezinformacii, zvySovania transparentnosti,
presadzovania vSetkych platnych pravnych ochrannych opatreni pre
pouzivatel'ov a podpory nalezitej starostlivosti v sulade s hlavnymi zasadami v
oblasti podnikania a I'udskych prav.”
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K vSeobecnym nastrojom (z pohl'adu prameniov medzindrodného prava ide

o0 soft law medzinarodného prava) patria najma

- Rezolucia Parlamentného zhromazdenia Rady Eurépy Ccislo
2254 (2019) ,Sloboda médii ako podmienka demokratickych volieb”, ktora
zdoraznuje, Ze vol'by maju vtedy zmysel ak voli¢i v nich politicky rozhoduju

i

so znalostou veci a prave predmetna ,znalost* sa stava ter¢om hybridnych
utokov prostrednictvom algoritmov ,nasytenych“ dezinformaciami?s,

- Rezolicia Parlamentného zhromaZdenia Rady Eurépy ¢.
2326(2020) ,Napadnutd demokracia? Ako reagovat?”, v ktorej sa odrazilo
znepokojenie nad Sirenim dezinformacénych kampani zameranych na
formovanie verejnej mienky atrendov zahrani¢ného zasahovania

a manipulacie volieb1?

18
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V rezolucii su ¢lenské $taty Rady Eur6py vyzyvané najma k tomu, aby

- sa zdrZali Sirenia alebo podnecovania Sirenia vyhldseni, ozndmenti alebo sprdv na
internete, o ktorych vedia alebo o ktorych sa dd rozumne ocakdvat, Ze vedia, Ze su
dezinformdciami alebo neprimeranou propagandou;

- vypracovali Specifické regulacné rdmce pre internetovy obsah v Case volieb a
zahrniit do tychto rdmcov ustanovenia o transparentnosti v stvislosti so
sponzorovanym obsahom zverejnenym na socidlnych sietach, aby verejnost’ mohla
vediet' o zdroji, ktory financuje volebnil reklamu alebo akékolvek iné informdcie ci
ndzory;

- zaviedli jasnu prdvnu zodpovednost pre spolocnosti socidlnych médii, ktoré
zverejriuju nelegdlny obsah skodlivy pre kandiddtov alebo porusujil zdkladné pravidld
medidlnej komunikdcie pocas volieb;

- zabezpecili, aby sa sankcie stanovené v suvislosti s nezdkonnym obsahom
nepouZivali na vynucovanie autocenziry ndzorov a kritickych postojov oponentov, a
obmedzit' uplatiiovanie extrémnych opatreni, ako je blokovanie celych webovych
strdnok, IP adries, portov alebo sietovych protokolov, na najzdvaznejSie pripady, v
plnom sulade s prisnymi podmienkami stanovenymi v ¢ldnku 10 Eurdpskeho dohovoru
o ludskych prdvach;

- poskytovali Specifické Skolenia pre volebné riadiace orgdny a regulacné orgdny
médii, aby ich ¢lenovia mohli lepSie pochopit nové medidlne prostredie s cielom zlepsit’
implementdciu predpisov tykajucich sa politickej komunikdcie prostrednictvom
socidlnych médii;

- povzbudzovali vsetky zainteresované strany - vrdtane internetovych
sprostredkovatel'ov, médii, ob¢ianskej spolo¢nosti a akademickej obce - aby rozvijali
participativne iniciativy, ktoré umoZnia Sirokej verejnosti lepsie pochopit
nebezpecenstvo dezinformdcii a neprimeranej propagandy na internete a aby spolocne
hl'adali vhodné reakcie na tieto javy.”

Podla tejto rezolicie musia vlady clenskych Statov Rady Eurépy s cielom rieSit
problémy s dezinformaciami v kontexte demokratickych volieb:
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- Sprava Benatskej komisie (Eurépska komisia pre demokraciu
prostrednictvom prava ako expertny poradny organ Rady Eurdpy) ,Dopad
informacného chaosu (dezinformdcii) na volby”“ znovembra 2018, ktora
okrem iného uvadza, Ze “novd éra informacného chaosu (Sprdva Rady Eurdpy
o informacnom chaose, 2017) deformovala komunikacny ekosystém do takej
miery, Ze voli¢i mdézu byt pri svojich rozhodnutiach vdZne zataZeni
zavddzajicimi manipulativnymi a nepravdivymi informdciami, ktoré maju
ovplyvnit'ich hlasovanie. Toto prostredie potencidlne podkopdva uplatriovanie
prdva na slobodné volby a vytvdra znacné rizikd pre fungovanie
demokratického systému.”

- Kddex osvedcenych postupov vo volebnych zdleZitostiach -CDL-
Ad(2002) 023 prijaty Benatskou komisiou eSte vroku 2002 aktory je
pravidelne revidovany?29,

- Sprava Rady Eurépy DGI (2017) 09 ,Informacnd porucha:
Smerom k interdisciplindrnemu rdmcu pre vyskum a tvorbu politik, ktory
rozliSuje tri r6zne typy informacnej poruchy, a to dezinformaciu, nepravdiva
informaciu azavadzajicu informaciu, priCom tieto jednotlivé typy
dezinformdcii vecne definuje a sprava obsahuje spolu 34 odporucani?t,

20
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1. Uznat nadndrodnu povahu problému a posilnit’ spolupracu - s internetovymi
sprostredkovatel'mi a prevadzkovatel'mi socidlnych médii;

2. UmozZnit volicom prijimat déveryhodné informadcie a stat sa informovanejSimi
a angazovanejsimi;

3. Rozbit monopol technologickych spolo¢nosti, ktoré do zna¢nej miery kontrolujti
pristup obc¢anov k informaciam a tidajom; a

4. Zvazit aktualiziciu vnutrostatnych pravnych predpisov scielom ucinnejsie
bojovat proti dezinforma¢nym kampaniam.

Aktualne znenie je pristupné na CDL-AD(2002) 023 rev 2-cor. Eurépska komisia pre

demokraciu prostrednictvom prava (Benatska komisia): Kédex osvedcenych postupov

vo volebnych zdleZitostiach: usmernenia a vysvetlujica sprdva. CDL-

AD(2002)023rev2-cor, Benatky, 30. oktéber 2002. Online:

https://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2002)023rev2-

cor-e.

Okrem inych k nim patria nasledovné:

,1. Zadat' vyskum na zmapovanie informacnej poruchy. Narodné vlady by mali zadat
vyskumné $tidie na preskiimanie informacnej poruchy v ramci svojich krajin s
vyuzitim koncep¢nej mapy uvedenej v tejto sprave. Aké typy informacnej poruchy
st najbeznejsie? Ktoré platformy st primarnymi nastrojmi na Sirenie informacii?
Aky vyskum sa uskutocnil a ktory skiima reakcie publika na tento typ obsahu v
konkrétnych krajindch? Metodika by mala byt v tychto vyskumnych Stidiach
konzistentnd, aby bolo mozné presne porovnavat rozne krajiny.”

2. Regulujte reklamné siete . Zatial' ¢o platformy podnikaju kroky na zabranenie
zarabaniu pefazi vymyslenymi ,spravodajskymi“ strankami, iné siete zasahuju,


https://www.coe.int/en/web/venice-commission/-/CDL-AD(2002)023rev2-cor-e
https://www.coe.int/en/web/venice-commission/-/CDL-AD(2002)023rev2-cor-e
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- Sprava Rady Eurépy ,Dezinformdcie a volebné kampane” z jina
2019, ktora prinasa uzito¢ny prehl'ad pravnych tprav vo viacerych ¢lenskych
Statoch, ktoré sumarizuje a prindsa odportcania pre vnutroStatne pravne
upravy volebnych procesov?2,

- Sprava a zavery Bernskej konferencie konanej pod zastitou
Parlamentného zhromazdenia Rady Eurépy v dnoch 9. - 10. maja 2023, Vol'by
v Case krizy: vyzvy a prileZitosti“, ktora sa podrobne venuje aj vplyvu
zahrani¢ného zasahovania umelej inteligencie a informacnych a
komunika¢nych technolégii, komunikac¢nych technolégii na vol'by. Podl'a nej
zavedenie umelej inteligencie prinieslo nové formy manipulacie vo volebnom
procese a ten esSte nie je dostatocne regulovany. Obyvatel'stvo preto nevie,

aby vyplnili tiito medzeru. Staty by mali vypracovat’ nariadenia, ktoré zabrania
zobrazovaniu akejkol'vek reklamy na tychto strankach.

3. PoZadovat’' transparentnost’ v suvislosti s reklamami na Facebooku. V sucasnosti
neexistuje Ziadny dohlad nad tym, kto nakupuje reklamy na Facebooku, aké
reklamy nakupuju a na ktorych pouzivatelov sui zamerané. Narodné vlady by
mali pozadovat' transparentnost v stvislosti s tymito reklamami, aby kupujtci
reklamy a Facebook mohli niest zodpovednost.

4. Podporujte verejnoprdvne médid a miestne spravodajské agentiry. Financéné
zataZenie spravodajskych organizacii v poslednych rokoch viedlo v niektorych
oblastiach k ,spravodajskym pustiam*“. Ak to s redukciou vplyvu informacného
neporiadku myslime vazne, prioritou musi byt podpora kvalitnych
novinarskych iniciativ na miestnej, regionalnej a narodnej Grovni.

5. Zaviest' pokrocilé Skolenia v oblasti kybernetickej bezpecnosti. Mnohé vladne
institicie pouzivaju pocitaCové systémy Sité na mieru, ktoré sa neuveritel'ne
I'ahko hackuji, ¢o umoziiuje kradez udajov a generovanie nepravdivych
informacii. Skolenia by mali byt online na vsetkych trovniach vlady, aby sa
zabezpecdilo, Ze kazdy rozumie najlepSim postupom v oblasti digitalnej
bezpeclnosti a aby sa predislo pokusom o hacking a phishing.

6. Vynucovat’ minimdlne trovne verejnoprdvnych sprdv na platformdch.
Povzbudzovat platformy k spolupraci s nezavislymi verejnopravnymi médiami
s ciel'om integrovat kvalitné spravy a analyzy do pouzivatel'skych kanalov.“

22V sprave sa uvadza niekol'’ko odporucani, ktoré sa delia do troch kategoérii:

1. predpisy v oblasti digitdlneho prava, ktoré by vyzadovali transparentnost od
poskytovatel'ov sluzieb, pokial ide o ich ¢innosti a ochranu osobnych tidajov,

2. predpisy volebného prava vratane dlhsich volebnych kampani, transparentnosti
a finan¢nych zdrojov, poskytovatel'ov a zakazu volebnych vydavkov na digitalne
aktivity zo strany zahranicnej, pravnickej alebo fyzickej osoby a

3. osvedcené postupy vratane opatreni zameranych na overovanie faktov,
spolupracu so vSetkymi zainteresovanymi stranami, etiku, rozvoj programov,
gramotnosti a samoregulaciu poskytovatelov sluzieb, pricom vsSetky tieto
opatrenia podporuju kvalitni Zurnalistiku.
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ako sa s tym vysporiadat alebo komu déverovat. Je potrebné najst nové
sposoby, ako

. zaviest transparentnost zdrojov, idajov a algoritmov,

. pomdct lTudom rozpoznat, kedy su vystaveni obsahu
generovanému umelou inteligenciou,

. zachovat si kone¢nu l'udskd kontrolu pri prijimani zadkladnych
rozhodnuti a

. zabezpecit sulad systémov riadenych umelou inteligenciou
s volebnymi/ demokratickymi/ I'udskymi pravami a normami.“

Dalsie dva pramene regionalneho eurépskeho medzinarodného prava uz
konkrétne reaguju na
- prezidentské vol'by v Rumunsku v roku 2024,
- parlamentné vol'by v Spojenom kral'ovstve v roku 2019.

Prvy pramein regiondlneho eur6épskeho medzindrodného prava ma
charakter soft law a jeho autorom je Benatska komisia. Svoju spravu vydanu 27.
januara 2025 vypracovala na zaklade ,objednavky“ predsedu Parlamentného
zhromaZdenia Rady Eurépy, ktory ju poZiadal o zodpovedanie otazky: ,Za akych
podmienok a na zaklade akych pravnych noriem méze uUstavny sud vyhlasit
vol'by za neplatné vychadzajic z nedavneho rumunského pripadu?“

Podl'a nazoru Benatskej komisie ,vonkajsi vplyv® - zo strany mimovladnych
organizacii, médii (osobitne socidlnych médii), najmd tych, Kktoré su
sponzorované a financované zo zahranicia a zahrani¢nych, Statnych a nestatnych
aktérov - nie je menej Skodlivy a mohol by mat rovnaké (alebo dokonca
zavaznejSie) nasledky ako porusSenie volebnych pravidiel kandidatmi,
politickymi stranami a S$tatnymi uradnikmi. Preto je novou vyzvou pre
vnutrostatnu legislativu a volebnu prax, aby sa dostatocne venovala otdzkam
online kampanf a dezinformacidm.23

23 K tomu Benatska komisia uviedla nasledovné: ,,v porovnani s tradi¢nym vysielanim a
tlacou sa socidlne média vol'ne pohybuju cez hranice a vo véc¢sine krajin nie st socidlne
média a online kampane v kontexte volieb regulované v takej miere ako su tradi¢né
média a tradi¢né kampane. Liberalny charakter socidlnych médii vSak, neznamens, ze
si mimo vnutroStatnej regulacie a presadzovania v kontexte volieb. Rastuci vyznam
online kampani - vratane vyuzivania umelej inteligencie, ktora ma potencial zosilnit
ucinok dezinformacii a manipulacie s verejnou mienkou - prindSa nové vyzvy v
suvislosti s 1) kampariou, propagandou, dezinformaciami a obsahom kampanovych
posolstiev, pravidlami financovania kampani a transparentnosti .. vratane
obmedzenia tykajiceho sa prispevkov zanonymnych a zahrani¢nych zdrojov a
zneuzivania administrativnych zdrojov. Z pravneho hladiska je preto dolezité
rozliSovat medzi tymito dvomi zalezitostami“. Pozri naliehavii spravu o zru$eni
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Na zaklade toho Benatska komisia vyzyva Staty, aby okrem iného regulovali
, Ze online volebna reklama musi byt vZdy identifikovana ako takd a musi byt
transparentnd, pokial’ ide o identitu jej sponzora a pouZiti techniku Sirenia.
Dalej, Ze financovanie online aktivit musi byt transparentné s potencidlnymi
obmedzeniami vydavkov politickych stran na digitalnu reklamu a ze platformy
socialnych médii su povinné dosledne zverejiovat udaje o politickej reklame a
svojich sponzoroch. Podl'a interpreta¢ného vyhlasenia moze byt zavedeny zakaz
urc¢itych foriem platenej politickej reklamy na socidlnych médiach pocas
volebného obdobia, najmad ak sa pouZivaji automatizované techniky
hromadného Sirenia alebo techniky mikrocielenia zaloZené na umelej
inteligencii. Rovnako je mozné zakazat politickym stranam a kandidatom viest
anonymnu kampan.

Upozornila tiezZ na to, Ze samotny fakt, Ze kandidat je uspesSny v online
kampani a Ze pouzivanie platforiem socialnych médii moze zosilnit posolstvo
kandidata nad ramec toho, ¢o bolo mozné v tlacenych a vysielanych médiach,
neznamend, Ze kandidat porusil pravidla tykajice sa vydavkov na kampaii a
transparentnosti a tym ziskal nespravodliva vyhodu.

Benatska komisia chape, Ze preukazanie poruSen{ zdkona prostrednictvom
kampani online a prostrednictvom socialnych médii je obzvlast naroc¢né. Dobre
odovodnené a transparentné rozhodnutia v takychto veciach st kl'icové. Podl'a
nazoru Benatskej komisie by takéto rozhodnutia mali presne uvadzat porusenia
adokazy a nesmu byt zaloZené vylu¢ne na utajovanych spravodajskych
informdciach (ktoré sa mozu pouzit len ako kontextové informadcie), pretoze by
to nezarucilo potrebnu transparentnost a overitel'nost. K tomu len dodavam, Ze
konanie o preskiimanie uUstavnosti volieb ustavnym stidom by odporovalo aj
principu Kkontradiktérnosti, ktory je zaloZzeny na poznani ddékaznych
prostriedkov protistrany a moZnosti sa k nim vyjadrit. VSetko toto pri
rozhodnuti rumunského dstavného stidu podl'a mdjho ndzoru absentovalo, ¢o
eSte viac zvySuje nebezpecenstvo sidneho aktivizmu pri ex offo zasahovani do
demokratickych procesov v $tatoch, kde su vol'by ich neoddelite'nou zlozkou.

Druhy pramen eurdpskeho regiondlneho prava regulujiceho
ovplyviiovanie volieb vyuzitim algoritmov zo strany cudzich mocnosti ma uz
charakter regiondlnej medzinarodnopravnej obycaje. Ide o rozhodnutie
Eurépskeho stdu pre l'udské prava ESLP v pripade Bradshaw a ostatni proti
Spojenému krdlovstvu (z 22. jula 2025, ¢. 15653/22), ktoré sa zaoberalo otazkou,

vysledkov volieb istavnymi siidmi CDL-AD(2025)003 schvalent Benatskou komisiou
na jej 142. plendrnom zasadnuti konanom v diloch 14. aZ 15. marca 2025. Online:
https://www.coe.int/en/web/venice-commission/-/cdl-ad-2025-003-e.
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¢i ¢l. 3 Dodatkového protokolu ¢. 1 k Dohovoru o ochrane l'udskych prav a
zakladnych slobod (,¢l. 3/1DP1 Dohovoru“) vyzaduje od Statu, aby prijal
pozitivne opatrenia na ochranu integrity svojich volebnych procesov v pripade
realneho rizika, Ze zasahovanie zo strany nepriatel'ského Statu by narusilo
samotnu podstatu volebného prava volicov vzmysle ¢l. 3/1DP1 Dohovoru.
Vzhladom ktomu, Ze som podal komentar k tomuto rozhodnutiu na inom
mieste24, obmedzim sa len na stru¢né posolstvo predmetného rozhodnutia.

Pre uvedenie do deja uvadzam, Ze rozhodnutie ma zaklad v staznosti troch
aktualnych aj byvalych poslancov britského parlamentu, ktori namietali, Ze
prislusné britské organy neviedli vySetrovanie zasahovania nepriatel'ského Statu
do vnutroStatnych demokratickych volieb. Teda kltdcovou otazkou bolo
vymedzenie rozsahu pozitivnej povinnosti Statu, ktora mu vyplyva z ¢l. 3/1DP1
Dohovoru. I8lo vobec o prvé rozhodnutie ESLP, ktoré malo dat odpoved’ na tito
otazku, aj ked’ znenie ¢l. 3/1DP1 Dohovoru je svojou formulaciou ako jediné,
ktoré vytvara priamo pozitivny zavazok Statu. DoterajSia prax ESLP sa vsak
paradoxne zaoberala takmer vylucne ochranou aktivneho ¢i pasivneho
volebného prava, ktoré ESLP objavil v implicitnom obsahu tohoto ustanovenia.

V pripade Bradshaw iSlo navySe o dve uplne nové skuto¢nosti, a to

- slovami Benatskej komisie o ,novi éru informacného
neporiadku”, kde sa dezinformdcie a na nich zalozené algoritmy stavaja
zbranou na zasahovanie do demokratickych volieb, pricom sa vyuzivaja
nové technoldgie, ako napr. platformy socidlnych sieti,

- Ze subjektom ovplyviiujicim vol'by prostrednictvom novych
technoldgif vyuzivajucich okrem iného aj algoritmy bola cudzia vel'moc.

Napokon ESLP nevyvodil z 3/1DP1 Dohovoru implicitni povinnost $tatu
viest vysSetrovanie podozreni z ovplyviiovania volebnej kampane. V bode 138
rozsudku vsak uviedol, Ze ak by S$tat ignoroval d6veryhodné obvinenia zo
zahrani¢ného zasahovania do svojich volieb, nebol by v komfortnej zéne a
uviedol: ,hoci Stdty nemusia mat’ samostatni a autondmnu povinnost’ vysetrovat’
opodstatnené tvrdenia o poruseni prdv jednotlivca podla cldnku 3 Protokolu ¢. 1,
zjavné zlyhanie stdtu pri vysetrovani déveryhodnych tvrdeni o zasahovani do jeho
volieb by mohlo vyvolat problém podla tohto cldnku, ak by brdnilo jeho schopnosti
prijat’ pozitivne opatrenia na ochranu voli¢ov pred narusenim podstaty ich prdva
profitovat’ z volieb za podmienok, ktoré zabezpeclujii slobodné vyjadrenie ndzoru
‘udu.” Teda aj tu naviazal povinnost vySetrovat mozné zasahy cudzich mocnosti

24 Pozri SVAK, ]J.: Ovplyviiovanie volieb cudzimi mocnostami. In: Justi¢nd revue, C.
10/2025,s.1033-1045.
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do volieb na pripady, ked by rozsah tohoto zasahovania bol sposobily narusit
samotnu podstatu volebného prava.

Najvacsim problémom v tomto pripade bolo to, Ze staZovatelia vychadzali
len zo zverejnenych neutajenych ¢asti sprav spravodajskych a bezpecnostnych
sluzieb, ako bolo uvedené v prvej casti prispevku.

V dalSom sa uz potom ESLP venoval legislativnej reakcii Spojeného
kral'ovstva na tieto zverejnené informacie o zasahovani Ruska do ovplyviiovania
volicov, ¢o bolo napokon aj podstatou preskimavania primeranosti plnenia
pozitivneho zavazku Stadtu - ochranovat voliCov pred zasahovanim do ich
slobodnej véle pri vyuzivani volebného prava. Uvedené legislativne zmeny
britského volebného zakonodarstva povazoval ESLP za dostato¢né a rozhodol
oneporuSeni ¢l. 3/1DP1 Dohovoru. Zaroven tym aj vymedzil pozitivhu
povinnost Statu priprevencii pred zasahovanim cudzich mocnosti do
vnuatrostatnych volieb prostrednictvom algoritmov, ktort tak predstavuje
aktualna britska zakonna uprava. Neda mi vSak, aby som k tomuto konstatovaniu
nepridal pozoruhodné zavery stihlasného stanoviska sudcu Jakaba, ktorymi som
ukoncil moj komentar tohto rozhodnutia v Justi¢nej revue.

Sudca Jakab navrhuje rozliSovat zasahy do volieb cudzimi mocnostami
podla toho, ¢i su tieto mocnosti demoKkratické alebo nedemokratické, a to aj v
takom pripade, ak ide o ¢lenov Rady Eurépy. Podla jeho nazoru ,¢im menej
demokraticky je pévod zasahovania, tym silnejSie by mohli a mali byt obranné
opatrenia.” Nazory A. Jakaba idud v intenciach rozdel'ovania krajin Rady Eurépy,
zacatého ESLP variabilnym vykladom ¢l. 18 Dohovoru - ¢o je zakladom pre
pertraktovanie tzv. dvojakého metra2> Sudca Jakab iniciativne navrhuje aj
viaceré metody filtrovania obsahu digitdlnej komunikacie,26 ¢o uZ nastol'uje int

25 Pre posudzovanie kvality ,liberalnej demokracie” tento novy sudca ESLP navrhuje
Jinformdcie o vykone rozsudkov Stidneho dvora, systémové nedostatky identifikované v
rozsudkoch Sudneho dvora, prebiehajiice postupy podla ¢ldanku 7 zmluvy o Eurdpskej
Unii (ak ide o ¢lensky stdt EU) alebo vieobecne uzndvané indexy prdvneho $tdtu a
demokracie (ako napriklad index liberdlnej demokracie V-DEM alebo index prdvneho
Stdtu World Justice Project)”. K tomu pozri blizsie aj JAKAB, A., KIRCHMAIR, L.: Saving
the European Union from Its Illiberal Member States. Oxford: Oxford University Press,
2025.

26 Podla A. Jakaba ¢l. 10 Dohovoru vyzaduje pozitivnu povinnost $tatu, aby pouzivatelia
socialnych médii vedeli, ¢i informacie poskytuju realne osoby pouzivajice skuto¢né
menda. Mali by vidiet' len tie kandly, na ktoré sa prihlasili alebo predtym sledovali.
Navrhuje ,spomalenie virality zavedenim cakajiicej doby (napr. niekolko hodin) na
objavenie prispevkov.” Dalej by sa mal zvazit' zakaz politickej reklamy, ,zaplnit*
medzeru v nedostatoCnej reguldcii priestoru influencer marketingu, pouzivat
technolégiu blockchain pre spravodajské prispevky na socidlnych sietach, zabranit
zamernému infikovaniu chatbotov dezinforma¢nymi kampanami.
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vaznu otdzku, C¢i je naozaj voli¢ v sucasnosti natol'ko nesvojpravnym a
neuvedomelym, Ze si vyZaduje takuto az ,,orwelovsku“ opateru.

Uvedené konstatovania by mohli byt dobrym zaverom aj pre tento
prispevok ale pre iplnost nadnarodnej ipravy zasahovania cudzich mocnosti do
volieb prostrednictvom algoritmov upozornim eSte aj na tri Uinijné pramene
prava.

Prvym je nariadenie Rady (EU) 2022/350 z 1. marca 2022, ktorym sa men{
nariadenie (EU) ¢ 833/2014 o restriktivnych opatreniach s ohl'adom na konanie
Ruska destabilizujice situdciu na Ukrajine, arozhodnutie Rady (SZBP)
2022/351 z 1. marca 2022, ktorym sa meni rozhodnutie 2014/512/SZBP o
reStriktivnych opatreniach s ohl'adom na konanie Ruska, ktorym destabilizuje
situaciu na Ukrajine. Prostrednictvom tohto nariadenia a rozhodnutia Eurépska
Unia zakdzala prevadzkovatelom vysielat akykolvek obsah urcitych
identifikovanych pravnickych oséb, subjektov alebo organov, ato aj
prostrednictvom prenosu alebo distribticie akymikol'vek prostriedkami, ako su
kablové vysielanie, satelit, IP-TV, poskytovatelia internetovych sluzieb,
platformy alebo aplikacie na zdiel'anie videi na internete, ¢i by uz boli nové alebo
predinstalované.

Druhym je nariadenie Eurépskeho parlamentu a Rady (EU) 2022/2065
z 19. oktébra 2022 o jednotnom trhu digitdlnych sluzieb a o zmene smernice
2000/31ES (zakon o digitalnych sluzbach), ktory zavadza viaceré povinnosti,
najma dokladne posudit systémové rizika vyplyvajice znavrhu, fungovania
a pouzivania ich sluzieb, ako aj z mozného zneuzitia zo strany prijemcov sluzby,
amali by prijat vhodné opatrenia na zmiernenie skuto¢nych alebo
predvidateI'nych negativnych tucinkov na demokratické procesy, obciansku
diskusiu a volebné procesy, ako aj na verejnu bezpecnost.

Pri posudzovani takychto systémovych rizik by sa poskytovatelia velkych
online platforiem avel'mi velkych online platforiem a vel'mi velkych online
vyhl'adavaCov mali zamerat’ na systémy alebo iné prvky, ktoré by mohli prispiet
k rizikdm, vratane vsSetkych algoritmickych systémov, ktoré by mohli byt
relevantné, najma ich odporuicacich systémov a reklamnych systémov, pricom by
mali venovat pozornost suvisiacim postupom zhromazdovania a pouZivania
udajov. Mali by tieZ posudit, ¢i boli ich zmluvné podmienky a ich presadzovanie
vhodné, ako aj ich procesy moderovania obsahu, technické nastroje a pridelené
zdroje. Takito poskytovatelia by mali venovat osobitnt pozornost tomu, ako sa
ich sluzby pouzivaji na Sirenie alebo zosiliovanie zavadzajuceho alebo
klamlivého obsahu vratane dezinformécif.

Napokon tretim je dplne prvy zdkon o umelej inteligencii na svete, ktory
voSiel do zivota pod krkolomnym oznacenim ako nariadenie Eurépskeho
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parlamentu a Rady (EU) 2024/1689 z 13. juna 2024, ktorym sa stanovuji
harmonizované pravidla v oblasti umelej inteligencie a ktorym sa menia
nariadenia (ES) & 300/2008, (EU) & 167/2013, (EU) & 168/2013, (EU)
2018/858, (EU) 2018/1139 a (EU) 2019/2144 a smernice 2014/90/EU, (EU)
2016/797 a (EU) 2020/1828 (akt o umelej inteligencii).

Nariadenie (zadkon) o umelej inteligencii hned’ na prvom mieste medzi
zakdzané praktiky vyuzivajice algoritmy umelej inteligencie voviedol ,
uvddzanie na trh, uvddzanie do prevddzky alebo pouZivanie systému Al, ktory
vyuZiva podprahové techniky mimo vedomia osoby alebo ticelovo manipulativne
alebo klamlivé techniky s cielom alebo ticinkom podstatne narusit' sprdvanie osoby
alebo skupiny os6b tym, Ze sa citelne oslabi ich schopnost prijat’ informované
rozhodnutie, ¢o zapricini, Ze prijmu rozhodnutie, ktoré by inak neprijali, a to
spésobom, ktory tejto osobe, inej osobe alebo skupine 0séb spdsobuje alebo pri
ktorom je odévodnené predpokladat, Ze pravdepodobne spdsobi znacnti ujmu.“

Zaver

Pod znacnou ujmou uvadzanou v akte o umelej inteligencii si nemozno
nepredstavit porusenie klicovej zasady volebného prava, a to prava slobodne
a bez akéhokol'vek natlaku vyjadrit' svoje politické rozhodnutie. Odhal'ovanie
tychto praktik nebude v budicnosti jednoduchsie ale to neznamen3, Ze Staty
nemaju mat pozitivny zavazok uskutocnit nielen slobodné ale aj nezavislé vol'by
bez ich ovplyvnenia algoritmami ,0Zivenymi* inymi $tatmi v rdmci ich hybridnej
vojny.

Prehl'ad odhalenych zasahov do volieb v USA, Spojenom kral'ovstve av
Rumunsku zo strany Ruska nie je tiplny a ani ukoncéeny. NemoZno vylucit (prave
naopak), Ze algoritmy neopustajui do digitdlneho priestoru aj iné krajiny ako
Rusko a nemusi to byt vzdy ani nepriatel' v ramci hybridnej vojny. Preto by malo
byt vzaujme zachovania (ale aj vytvarania) =zakladnych principov
demokratického riadenia kazdej spolocCnosti tvoriacej l'udsku civilizaciu, aby
nastrojmi medzinarodného prava prinutila Staty vytvorit pre obcanov nielen
slobodny ale aj neutrdlny volebny proces. Zatial su to len zarodky soft law
medzinarodného prava, ktoré apeluji na Staty, aby vytvarali vnutrostatny
systém sposobily zabezpecit suverénny vykon volebného prava pre svojich
obcanov. Volebné pravo tak bude doplnené o novy princip suverenity popri
slobode, vseobecnosti, rovnosti a tajnosti.

NajblizSie kzakotveniu tohto principu ma vramci -eurdépskeho
regionalneho systému ochrany l'udskych prav vymedzenie pozitivnej povinnosti
Statu podl'a ¢l. 3/1DP Dohovoru v rozhodnuti ESLP vo veci Bradshaw. Predmetné
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rozhodnutie vzhl'adom na jeho medzindrodnud zavaznost nie je len vyzvou pre
slovenské legislativne organy ale aj urgentnou povinnostou prijat tomu
zodpovedajlcu pravnu upravu.
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13 Proaktivne zverejinovanie informacii sidmi ako nastroj
predchadzania vzniku pravnych halucinacii
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Abstrakt

S ndstupom umelej inteligencie sa pristup k informdcidm aich vyhladdvanie
zdsadne meni. Tdto zmena sa dotyka vsetkych spolocenskych oblasti, stidnictvo
nevynimajiic. Namiesto vyhl'addvania informdcii na webovych strdnkach stidov, ci
podani Ziadosti o spristupnenie informdcii, dokdZe umeld inteligencia na zdklade
jednoducho sformulovatelného promptu informdcie o stdnictve a judikature
nielen vyhladat, ale aj analyzovat, interpretovat. Problém, ktory vyvstdva
v suvislosti s generovanim informdcif je ich otdzna pravdivostnd hodnota, ked'Ze
umeld inteligencia nedokdZe rozliSovat medzi pravdivou a nepravdivou
informdciou. Cielom prispevku je preskiimat, i sa srozvojom informacnych
technolégii nevytvdra novy pozitivny zdvdzok studov aktivne informovat verejnost
0 svojej Cinnosti. Prispevok vychddza zvlastného empirického prikladu
generovania informdcii velkym jazykovym modelom v stvislosti s vyhl'addvanim
informdcif o Ustavnom stide SR. Prispevok v zdvere formuluje ndvrhy, akou formou
a prostriedkami, by mohla byt aktivna komunikdcia studov ako protivdha
k informdcidm generovanych umelou inteligenciou realizovand.

Uvod

Informdcie o judikature, ¢innosti a organizacii sidnictva verejnost tradi¢ne
ziskavala z internetovych stranok stdov. V pripade, ak SpecifickejSiu informaciu
sudy na webovych strankach nezverejiuju, je mozné sa na sud ako organ verejnej
moci obratit so Ziadostou o spristupnenie informacii. Infoziadosti je vyhovené,
ak je pozadovana informacia dostupnd a pripravend. S nastupom generativnej
umelej inteligencie sa kritérium pripravenosti a najma dostupnosti meni. Umela
inteligencia dokdZe informdacie z oblasti prava nielen generovat, ale rovnako aj
Statisticky spracovat, obsahovo analyzovat a nasledne interpretovat. Pred sidmi,
ktoré mali vyluény pristup k informacidm o svojej ¢innosti a mohli ovplyvnit ich
obsah, stoji novad vyzva, ako nagenerované informacie reagovat. Riziko
generovania nepravdivych ¢i nespravnych odpovedi predstavuje hlavny
argument, pre ktory by mali sidy zefektivnit svoju komunikaciu s verejnostou
a zverejiiovat informadcie o svojej ¢innosti v ¢o najva¢Som rozsahu.

Cielom prispevku je preto reflektovat, ako umela inteligencia meni
doterajSie vnimanie prava na informdacie azodpovedat na otdzku, ¢i sa
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s rozvojom informacnych technolégii nevytvara novy pozitivny zaviazok sudov
aktivne informovat’ verejnost o svojej Cinnosti. Prva cast je venovana premene
prava na informdcie pod vplyvom umelej inteligencie a problému tzv. pravnych
halucinacii. Vznik pravnych halucinacii preukazujeme prostrednictvom
konkrétnych empirickych prikladov, na jazykovom modeli ChatGPT-5, v kontexte
Ustavného sudu SR. Vzavereénej Casti sa venujeme osobitnym formam
komunikdacie, ktoré by sidy mohli vyuzit nielen v snahe o ochranu prava na
informacie, ale rovnako aj o posilnenie vnimanej legitimity stidnictva.

13.1 Vplyv umelej inteligencie na premenu prava na
informacie
,Pravo na informacie je nastrojom presadzovania principu
transparentnosti.“! Na ustavnej Urovni je princip transparentnosti prvotne
garantovany ako pravo spocivajuce z opravnenia informdacie vyhladavat, prijimat
a rozsirovat.? Vyhladavanie informdcii bolo tradi¢ne vnimané ako ,zistovanie... ¢i
v oblasti zadujmu toho, kto informéacie vyhladdva, informdcie vobec jestvujy, a ak
ano, tak aké a kde sa nachddzaji.“3 Vyhladavanie informdcif vlastnou ¢innostou
sa najCastejSie realizuje prostrednictvom internetového vyhladavaca a webovych
stranok, ako suboru rozlicnych odkazov, z ktorych je potrebné poZadovanu
informaciu abstrahovat. Proces vyhladavania vychddza =z niekolkych
samostatnych krokov. Prvy krok je moZné vymedzit ako uvdZenie, akd informaciu
pouZivatel' potrebuje vyhladat, pricom na zdklade klticovych slov informaciu
ramcovo pomenuva azaddva do vyhladavaca. Z navrhnutych internetovych
stranok uskutociiuje vyber, z akého zdroja bude informéaciu cerpat a v zavere,
v pripade pochybnosti mé6ze informaciu verifikovat preskimanim a porovnanim
dalSieho z ndjdenych zdrojov. Proces vyhladavania je tak zaviSeny vyhodnotenim
doveryhodnosti zdroja, ¢im si pouzivatel vytvara vlastny udsudok o
(ne)pravdivosti informécie.
Snastupom umelej inteligencie sa proces vyhladdavania meni.# Pri
vyhladavani informécif prostrednictvom vel'kych jazykovych modelov, je zadanie

1 DOBROVODSKY, R. KOSICIAROVA, S.: Prdvo na informdcie. Krakov: Spolok Slovakov
v Polsku, 2015, s. 9.

2 (1. 26 ods. 2 Ustavy SR ¢ 460/1992 Zb. v zneni neskorsich predpisov.

3 OROSZ, L., SVAK, J. et. al.: Ustava Slovenskej republiky, Komentar, Zvizok L. Bratislava:
Wolters Kluwer, 2021, 343 s.

4 Na Slovensku vyuZziva generativnu umelt inteligenciu tretina populacie. Kazdy druhy
pouZivatel’ ju vyuziva ako nastroj rychleho vyhladavania informécii. LAKATOSOVA,
D.: Umelu inteligenciu vyuZiva tretina z nds. Sme svedkami revoliicie vo vyhladdvani
informdcii? NMS, 27.1.2025. Online: https://nms.global/sk/umelu-inteligenciu-
vyuziva-tretina-z-nas-sme-svedkami-revolucie-vo-vyhladavani-informacii/.


https://nms.global/sk/umelu-inteligenciu-vyuziva-tretina-z-nas-sme-svedkami-revolucie-vo-vyhladavani-informacii/
https://nms.global/sk/umelu-inteligenciu-vyuziva-tretina-z-nas-sme-svedkami-revolucie-vo-vyhladavani-informacii/
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klticovych vyrazov do internetového vyhladavaca nahradené polozenim otazky
(promptu), na zdklade ktorej je informacia generovand. V porovnani
s internetovym vyhladavanim tak generovanie nepredpoklada uvedomely vyber
zdroja informdcie, ¢o umoziiuje informdciu bez dalsieho kritického zhodnotenie
prijat.

Prijimanie informacii bolo doteraz definované predpokladom, Ze ,ludskymi
zmyslami vyjadrenu informdaciu ainformdciu uz zachytend technickymi
prostriedkami, ale i pismom moZno prostrednictvom ludského zmyslu prijat
adalej rozsirovat.s Vplyvom umelej inteligencie sa vSak toto vymedzenie
rozSiruje aj o prijimanie generovanych informdcii, ktoré su vo svojej podstate
nové, nezavislé od predoslého vyjadrenia prostrednictvom l'udskych zmyslov ¢i
technickych prostriedkov. Uvedené vychadza zo skutocnosti, Ze vel'ké jazykové
modely funguju na baze strojového ucenia. Su trénované na rozsiahlych slovnych
korpusoch zloZenych z knih, internetovych stranok, zdkonov, databaz stidnych
rozhodnuti, na ktorych ucia Statisticky predvidat vztahy medzi jednotlivymi
slovami.® Generovana odpoved je tak zakazdym vyberom najpravdepodobnejsej
sekvencie znakov, ktora by mala nasledovat po zadanom prompte. Prave preto je
generovana informacia ,novou“ informaciou, nezavislou od vstupnych dat, na
ktorych bol model trénovany.” Tato skuto¢nost je zdrovenl aj najvacSim
nedostatkom vSetkych jazykovych modelov. Umeld inteligencia nemd rozvinuté
sémantické vnimanie, ale generuje informdcie na zaklade Statistickej predikcie.
Nedokaze preto zohladnit obsah a kontext dat, na ktorych je trénovana, no
rovnako nedokaze zohladnit ani obsah a kontext informacii, ktoré generuje.8 Aj
napriek tomu, Ze uZzivatel prijima novd informdciu, problémom sa stava otazna
miera jej pravdivostnej hodnoty, kedZe umeld inteligencia nedokaze rozliSovat
pravdivi informéaciu od nepravdivej, ale vyhladavant informdciu ,len” vytvdra.
Na problematickost generovania fakticky nespravnych informéacii poukazujeme
empiricky, prostrednictvom vlastného prikladu.

5 OROSZ, L, SVAK, J. et. al.: Ustava Slovenskej republiky, Komentar, Zvizok L. Bratislava:
Wolters Kluwer, 2021, s. 344. Podla nalezu Ustavného stidu SR sp. zn. II. US 28/96 z 12.
maja 1997.

6 DAHL, M. et. al.: Large Legal Fictions: Profiling Legal Hallucinations in Large Language
Models. In: Journal of Legal Analysis, ro¢. 16, ¢ 1, 2024. s. 66. Online:
https://doi.org/10.1093/jla/laae003.

7 COURT OF JUSTICE OF THE EUROPEAN UNION, DIRECTORATE-GENERAL FOR
INFORMATION: Artificial Intelligence Strategy, Approved by the Administrative
Committee of the Court on 30 June 2023, S. 6. Online:
https://curia.europa.eu/site/upload/docs/application/pdf/2023-
11/cjeu_ai_strategy.pdf

8 Ibid.
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Podla ¢l. 127 ods. 5 Ustavy SR ¢ 460/1992 Zb. (dalej len ,tistava“), moze
fyzicka alebo pravnickd osoba spolu s Ustavnou staznostou podat navrh, aby
senat ustavného sudu, podal navrh na zacatie konania podla ¢l. 125 ods. 1
(konanie o sulade pravnych predpisov).®

S cielom preskiimat mozny vyskyt generovania nepravdivej informdcie, bol
do jazykového modelu ChatGPT-5 zadany prompt: ,mozZe fyzicka alebo pravnicka
osoba spolu s tstavnou staznostou podat navrh, aby sendt tistavného sidu podal
navrh na zacatie konania o sulade pravnych predpisov?“ Generovana odpoved
znela: ,Nie, fyzicka ani pravnickd osoba nemoéze spolu s Ustavnou staznostou
podat’ navrh, aby senat Ustavného sidu SR podal navrh na zacatie konania o
stilade pravnych predpisov. Ustava a zakon ¢. 314/2018 Z. z. o Ustavnom stide SR
takito moZnost nepoznaji.“10

Aj napriek tomu, Ze zadany prompt vychddzal zo znenia dstavy, jazykovy
model nedokazal vygenerovat spravnu odpoved. Spravne sice rozlisil jednotlivé
pravne predpisy, ktoré sa na konanie vztahuju, avsak problém nastal pri ich
dalSej interpretacii. Umela inteligencia uviedla, Ze ,jednotlivec ani pravnicka
osoba nie je podla ¢l. 130 ods. 1 Ustavy SR opravnena podat’ navrh na zacatie
konania o stlade pravnych predpisov.‘!1 Cl. 130 vsak nevymedzuje okruh
subjektov, ktori st opravneni iniciovat konanie o stilade pravnych predpisov, ale
vo vSeobecnosti stanovuje subjekty, na navrh ktorych sa konanie pred tstavnym
sudom zacina. Typ konania pritom nie je rozhodujuci.

Napriek nespravnej interpretdcii umeld inteligencia dalej iniciativne
navrhla, ,Ze jednotlivec alebo pravnickd osoba moéZu v tustavnej staZnosti
namietat, Ze poruSenie ich prav bolo spdsobené pouZitim protitistavného
pravneho predpisu podla ¢l. 127 ods. 6 Ustavy SR.“12 Cl. 127 Uistavy sa vSak ¢leni
na pat odsekov. Umela inteligencia si vytvorila vlastny odsek tohto ¢lanku, aby
odpovedala na zadany prompt. Za tymto ucelom naformulovala aj znenie
fiktivneho odseku: , Ak Ustavny std pri prerokivani staznosti zisti, Ze poru$enie
prav bolo spdsobené pouZitim pravneho predpisu, ktory odporuje tstave,

9 (1. 125 ods. 1 Ustavy SR & 460,/1992 Zb. v zneni neskorsich predpisov.
10 Generovana odpoved modelom ChatGPT-5. Online:

https://chatgpt.com/s/t_691b4773af908191ad5a27d94{82af6e.
Tento prompt bol do jazykového modelu ChatGPT zadany trikrat, vzdy v inej
formuldcii, aj s oznacenim konkrétnych ¢lankov dstavy, no odpoved’ bola zakazdym
nespravna. Umeld inteligencia vSak spravne dokdazala interpretovat konanie
o ustavnej staznosti, podla ¢l. 127 ods. 1 a to aj vysvetlenim procesného postupu na
sude.

11 bid.

12 Generovana odpoved modelom ChatGPT-5. Online:
https://chatgpt.com/s/t_691b4773af908191ad5a27d94{82af6e.


https://chatgpt.com/s/t_691b4773af908191ad5a27d94f82af6e
https://chatgpt.com/s/t_691b4773af908191ad5a27d94f82af6e

246 | Human Rights and Freedoms under Pressure from Algorithms: International and
National Al Challenges

rozhodne aj o jeho nestlade s ustavou.“ Tento odsek nasledne aj interpretovala
tak, Ze ,,Ustavn}'/ sud mdZe sdm v ramci staZnosti posudit Ustavnost pravneho
predpisu (tzv. inciden¢nd kontrola).“3 Vtomto pripade umeld inteligencia
opdtovne poskytla zavddzajicu informéaciu, kedZe sendt nie je opravneny posudit
ustavnost pravneho predpisu, ale konanie o silade pravnych predpisov méze len
iniciovat. Navrh senatu je podmieneny prvotnym navrhom fyzickej
alebo pravnickej osoby, ktora ho podava spolu s tistavnou staznostou.

Generovand informacia napriek svojej faktickej nespravnosti vyznela
hodnoverne. Bez porovnania odpovede so skuto¢nym znenim ustavy alebo
prvotnej znalosti tohto ¢lanku, by inak nebolo moZné odhalit' jej nepresnost,
nakol'ko si umeld inteligencia neuvedomuje svoju omylnost,'4 ana vlastné
zlyhanie pouzivatela neupozorni. K priznaniu pochybenia moéze dojst az po
upozorneni pouzivatel'a. Tato skutocnost bola overena tak, Ze po vygenerovanej
odpovedi bol do modelu ChatGPT-5 zadany novy prompt, s cielom upozornenia
umelej inteligencie na nespravnost generovanej informacie. Znenie promptu
bolo nasledovné: ,tato informacia nie je pravdiva, podla ¢l. 127 ods. 5 Ustavy
fyzicka alebo pravnicka osoba méze podat spolu s Ustavnou staznostou navrh,
aby senat ustavného sudu podal navrh na zacatie konania o silade pravnych
predpisov.“1> Umela inteligencia si po upozorneni informaciu opatovne overila,
a to cez funkcionalitu rozs$ireného vyhl'adavania na internetovych strankach.
Nasledne sa ,ospravedlnila za chybu“ a informaciu spravne interpretovala
s ,odkazom na tustavny zakon ¢. 422/2020, ktorym bol do ¢l. 127 ustavy
doplneny odsek 5. 16

13.2 Problém pravnych halucinacii

Problém velkych jazykovych modelov pri vyhladavani informacii v
oblasti prava spoc¢iva v tom, Ze pouZzivatel sa ocitd v riziku generovania fiktivnych
zakonov a sudnych rozhodnuti. Riziko predstavuje aj nespravna interpreticia,
odkazy na prekonanu judikatiru, vyuZitie jazyka, nekonzistentného so sti¢asnou
pravnou doktrinou, ¢i opomenutie spolocenského kontextu, v ktorom boli
zakony a sudne rozhodnutia vydané.l” Spolo¢nym pomenovanim tohto javu je

13 Ibid.

14 DAHL, M. et. al.: Large Legal Fictions: Profiling Legal Hallucinations in Large Language
Models. In: Journal of Legal Analysis, ro¢. 16, €. 1, 2024. s. 87.

15 Generovana odpoved modelom ChatGPT-5. Online:
https://chatgpt.com/s/t_691b4a2f86fc8191a3ac62ae1d54d20a.

16 Ibid.

17 COUNCIL OF EUROPE, COMMITTEE OF EXPERTS ON THE IMPLICATIONS OF
GENERATIVE ARTIFICIAL INTELLIGENCE FOR FREEDOM OF EXPRESSION (MSI-AI):
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oznacenie ,pravnej halucindcie.“18

Jeden z dévodov ich vzniku moéZe spocivat v limitovanom rozsahu
jazykovych korpusov, na ktorych su vel'ké jazykové modely trénované.1® Napriek
svojej velkosti, prirodzene, nem6zu obsiahnut vsSetku legislativu, databazy
sudnych rozhodnuti, odliSnosti jednotlivych pravnych kultar. S tymto
problémom uzko suvisi otdzka aktudlnosti dat. Aktualizdcia volne dostupnych
velkych jazykovych modelov je periodickd, nie kontinudlna. Pre casovu
a finan¢nd narocnost prebieha priblizne kazdych 6 - 12 mesiacov, v désledku
¢oho nedokazu byt komerc¢né jazykové modely systematicky trénované na
kompletnej judikattire a pravnych predpisoch.2? S pokrokom vo vyvoji sa tento
nedostatok postupne vylepSuje zavadzanim funkcionality rozSireného
vyhladdvania (tzv. RAG),?! ktory umoziiuje informéciu generovat aj z volne
dostupnych domén a internetovych stradnok. Riziko nespravnej interpreticie
hrozi aj v tomto pripade, kedZe napriek Sirsej skale dat, z ktorych moze jazykovy
model informdciu generovat, jeho neschopnost obsahového rozliSenia
a nezohladnenia kontextu pretrvava.22

Limit vstupnych dat bol preukdzany aj na priklade otdzky o ustavnej
staznosti podla ¢l. 127 ods. 5 Ustavy. Vzhladom na to, Ze ide o ustanovenie ti¢inné
od 1.1.2025 a doposial' nebolo predmetom rozsiahleho autorského zaujmu, ci
pocetného zastipenia v rozhodovacej cinnosti tUstavného sudu, umela

Draft Guidance Note on the Implications of Generative Artificial Intelligence for Freedom
of Expression, MSI-AI(2025)10, 3 June 2025, s. 3. Online: https://rm.coe.int/msi-ai-
2025-10-draft-guidance-note-on-the-implications-of-generative-a/1680b68c48.

18 DAHL, M. et. al.: Large Legal Fictions: Profiling Legal Hallucinations in Large Language
Models. In: Journal of Legal Analysis, roc¢. 16, €. 1, 2024. s. 87.

19 Ibid.

20V pripade jazykovych modelov vyvinutych pre konkrétnu organizaciu aktualizicia dat
méZe prebiehat’ odlisne. Napr. v ramci Sudneho dvora EU je v budiicnosti cielom,
predovsetkym v oblasti prekladu, vyuzivat model, ktory by umoziioval spracovanie
prirodzeného jazyka. COURT OF JUSTICE OF THE EUROPEAN UNION: Artificial
Intelligence Strategy, 2023, s. 15.

21 Z anglického Retrieval-Augmented Generation. Ide o situaciu, kedy jazykovy model
negeneruje odpoved priamo z trénovanych dat, ale zdostupnych domén,
internetovych stranok, ¢o umoznuje generovanie presnejsich informacii. Vyuzitie tejto
modality zavisi od architektiry systému (¢i ide o jazykovy model, ktory vyuziva RAG).
STANFORD UNIVERSITY HUMAN-CENTERED ARTIFICIAL INTELLIGENCE: Al on Trial:
Legal Models Hallucinate in 1 out of 6 (or More) Benchmarking Queries, 23 May 2024.
Online: https://hai.stanford.edu/news/ai-trial-legal-models-hallucinate-1-out-6-or-
more-benchmarking-queries.

22 Jpid. Tento problém sa netyka len komerénych jazykovych modelov, ale rovnako aj
Specifickych modelov navrhnutych priamo pre oblast prava. Z doteraj$ich vyskumov
je zrejmé, Ze aj vtychto pripadoch Al halucinovala prinajmenSom v kazdej piatej
otazke.
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inteligencia mala obmedzenej$i rozsah vstupnych dat, zktorych mohla
informdciu generovat. AZ nasledne, ked bola upozornend na fakticki nepresnost,
informdciu generovala vyuzitim funkcionality rozSireného vyhladavania.
Paradoxom je, Ze tuto informdciu vyhladavala na 24 réznych internetovych
strankach,23 pricom ani jednou z nich nebolo webové sidlo tistavného stidu. Ttto
skuto¢nost mozno zrejme odovodnit tym, Ze ustavny sud na svojej stranke
neuvadza informacie o konani podla ¢l. 127 ods. 5, len vo vSeobecnosti
spristupniuje schému postupu konania podla ¢l. 127 ods.1 dstavy.24

S cielom overit tento predpoklad bol do modelu ChatGPT-5 zadany prompt:
,v pripade, ak by dstavny sdd zverejnil na svojej webovej stranke informaciu
o konani podla ¢l. 127 ods. 5, bola by generovana odpoved spravna?“ Umela
inteligencia uviedla, Ze dévodom jej prvotnej nespravnej odpovede bola
skuto¢nost, Ze vychadzala ,zo star$ej pravnej tpravy ¢l. 127 Ustavy SR, ktora
platila pred novelou tstavného zdkona ¢. 422/2020 Z. z.“25> Nasledne odpoved
zdovodnila tym, Ze ,,ak by web Ustavného stidu SR obsahoval aj vyslovni zmienku
o ¢l. 127 ods. 5 (napr. v casti ,Podanie Ustavnej stazZnosti“), a model by tuto
stranku pouzil ako zdroj, odpoved by bola spravna uz pri prvom pokuse.”26

Pre porovnanie ako umela inteligencia pracuje so zdrojmi bola do
jazykového modelu opdtovne poloZend rovnakd otdzka, tentokrat vSak
v suvislosti s ¢eskym dstavnym stidom, ktory moze tak ako slovensky tstavny
sud, na podklade tstavnej staznosti zruSit ustanovenie pravneho predpisu, ktoré
je nesuladné s tustavou. Na rozdiel od slovenského ustavného stdu bola
generovana odpoved spravna uz po prvotnom zadani otdzky,?” o umela
inteligencia zdévodnila odkazom na vSeobecne zndmu doktrinu. Odpoved
pritom vychddzala zo vstupnych dat, na ktorych bol jazykovy model trénovany.
S cielom porovnat vyuzitie funkcionality rozsireného vyhladavania aj na ¢eskom
priklade, bol do umelej inteligencie zadany promt, ¢i je moZné tito informaciu
vyhladat priamo na stranke ¢eského ustavného sidu. Umeld inteligencia uviedla,
Ze informdacia nevychadza len zo vstupnych dat, ale rovnako sa ,nachadza aj

23 Generovana odpoved modelom ChatGPT-5. Online:
https://chatgpt.com/s/t_691b4a2f86fc8191a3ac62aeld54d20a.

24 USTAVNY SUD SR: Konanie o tistavnej staznosti. Online:
https://www.ustavnysud.sk/informacie_pre_navrhovatelov/sprievodca-konanim-
na-ussr.

25 Generovana odpoved modelom ChatGPT-5. Online:
https://chatgpt.com/s/t_691b4a2f86fc8191a3ac62ae1d54d20a.

26 Jbid.

27 Generovana odpoved modelom ChatGPT-5. Online:
https://chatgpt.com/c/69282f43-6aa0-8333-8433-f324b66c9379.
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oficidlnej stranke ceského tistavného stidu,” na ktort priamo odkazala.28

Aj ked’ odpoved potvrdzuje nas predpoklad, je ju potrebné vnimat kriticky.
Pri vyhladavani informdacii umelou inteligenciou sa totiz kazdy pouzivatel
vystavuje riziku servilnosti (sycophancy risk).2° Vychadza zo skutocnosti, Ze
umeld inteligencia ponuka personalizovany obsah odzrkadlujici presvedéenie
pouZivatela. PouZivatela wutvrdi ovlastnom presvedéeni poskytnutim
vierohodnej (hoci moZne nespravnej) odpovede, v pochvale, ¢i v iniciativnom
navrhu dalsej otazky, ktora vsak nereflektuje faktickost a pluralitny pohlad. Ttito
skutoCnost preukazujeme tym, Ze umela inteligencia na zadané prompty
odpovedala: ,Velmi dobra (a uz pomerne pokrocila) otazka, vyborna a velmi
premyslend otdzka, ¢i napr. mas dplnd pravdu - ospravedliiujem sa za chybu v
predchddzajicej odpovedi, aaZ nasledne vyhladdavani informdciu
interpretovala.30

13.3 Komunikacia sidov ako protivdha informaciam
generovanych AI?
Vyhladavanie a prijimanie informdcif prostrednictvom umelej inteligencie,
no najma problém pravnych halucinacii vytvdra poziadavku pre aktivnejsi a
transparentnejsi pristup sudov v sposobe ich komunikdcie navonok. Aj ked
pravo na informdacie zahfnia vsebe pravo na informacie, ktoré su fiktivne,
neoveritelné ¢i nepravdivé,3! vyssia intenzita zverejnenych informacii zo strany
sudov moZe znamenat aj vyssSiu pravdepodobnost generovania fakticky spravnej
odpovede. Pravdivost informdcie je zdroven hlavnym ddévodom, pre ktory sa

28 Jbid.

29 COUNCIL OF EUROPE, COMMITTEE OF EXPERTS ON THE IMPLICATIONS OF
GENERATIVE ARTIFICIAL INTELLIGENCE FOR FREEDOM OF EXPRESSION (MSI-AI):
Draft Guidance Note on the Implications of Generative Artificial Intelligence for Freedom
of Expression, MSI-AI(2025)10, 3 June 2025, s. 3.

30 Zo studii, ktoré boli realizované na sudnych rozhodnutiach v USA zaroven vyplyva, Ze
halucindcie su castejSie v pripade: generovania informdacii onizSich stdnych
inStanciach, starSich a najnovsich rozhodnutiach, nizSej spolocenskej vyznamnosti
daného pripadu, menej znamej jurisdikcii. Na pravdivostnd hodnotu odpovede vSak
vplyva aj typ jazykového modelu. Pri modeli ChatGPT-4 je pravdepodobnost
halucinovania odhadovana na 58%, pri modeli ChatGPT-3,5 na 69%. Na modeli Llama-
2 dosahuje pravdepodobnost halucinécii az 88%. STANFORD UNIVERSITY HUMAN-
CENTERED ARTIFICIAL INTELLIGENCE: Al on Trial: Legal Models Hallucinate in 1 out
of 6 (or More) Benchmarking Queries, 23 May 2024. Online:
https://hai.stanford.edu/news/ai-trial-legal-models-hallucinate-1-out-6-or-more-
benchmarking-queries.

31 Nélez Ustavného stidu SR I1. US 307/2014 zo diia 18. 12. 2014. V tomto pripade i§lo
o informdcie sprostredkované médiami, no analogicky je mozné pravo na fiktivnu ¢i
nepravdivi odpoved' roz$irit aj na Al ako novy zdroj informAcii.
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pouzivatel' informaciu cez oficidlne komunikacné nastroje institicii rozhodne
vyhladavat.32 Proaktivne zverejiiovanie informdcii zo strany sidov je tak mozné
vnimat ako druhi rovinu principu transparentnosti. T4 je formulovana nielen cez
pravo na informdcie, ale rovnako aj ako povinnost orgdnov verejnej moci,
informacie o vlastnej ¢cinnosti primeranym spésobom poskytovat.33

Nazory na vnimanie primeraného spésobu zverejiovania sa odliSuju. ESLP
vo svojej judikatire uvadza, Ze Dohovor nevytvara pozitivny zavizok
zhromazdovat a z vlastnej iniciativy $irit informdcie, ktoré sa tykaju Statu.34
Informdcia by mala byt Stdtnym orgdnom poskytnutd v pripade, ak predstavuje
predpoklad pre realizdciu slobody prejavu, tyka sa verejného zaujmu, je
pripravena a dostupna. Osobitne sa zohladiiuje postavenie Zziadatelov, najmi
novinarov, neziskovych organizacii, vedcov a akademikov, ktori prispievaju k
verejnej diskusii a ovplyviiuju ju.35

Odlisny pristup kinformacidm je moZné rozliSovat na trovni OSN. Ako
uvadza Vybor OSN pre l'udské prava, na to, aby pravo na informdacie bolo skuto¢ne
efektivne, by mali zmluvné staty proaktivne zverejnovat informacie vo verejnom
zaujme.3¢ Uvedené vychadza zo skutoCnosti, Ze vSetky ,informdcie v dispozicii
Statu patria verejnosti, s vynimkou obmedzenia, ktoré je v sulade s principom
zakonnosti, nevyhnutnosti a proporcionality.37 Z pohladu OSN sa tak vytvara

32 Komunika¢né nastroje verejnych institicii predstavuju jeden zo spdsobov, ktorym
verejnost overuje informdacie generované umelou inteligenciou. NajcastejSie
pouzivatelia overuju generovany obsah rozhovorom s blizkymi osobami, nasledne cez
oficialne institdcie a socialne siete. INSTITUT PRE VEREJNE OTAZKY: Schopnost’ ludi
odhalit  klamlivy  obsah  generovany Al je velmi  nizka. Online:
https://www.ivo.sk/8987 /sk/aktuality /schopnost-ludi-odhalit-klamlivy-obsah-
generovany-ai-je-velmi-nizka.

33 (. 26 ods. 5 Ustavy SR & 460/1992 Zb. v zneni neskorsich predpisov.

3¢ Rozsudok ESLP vo veci Magyar Helsinki Bizottsdg v. Hungary, staznost ¢. 18030/11,

rozsudok z 08.11. 2016, bod 156.
Z pohladu judikatdry ESLP je pravo na informécie interpretované ako sloboda
prijimat informacie, ktoré sa tykaju Statnej moci. KedZe vychadza a spada do rozsahu
slobody prejavu, zavizuje Stat neobmedzovat jednotlivca v prijimani informacii
v pripade, ak informaciu chce alebo je ochotny sprostredkovat treti subjekt.

35 Rozsudok ESLP vo veci Magyar Helsinki Bizottsdg v. Hungary, staznost ¢. 18030/11,
rozsudok z 08.11. 2016, body 158-170.

36 HUMAN RIGHTS COMMITTEE: General comment No. 34 on Art. 19: Freedoms of opinion
and expression, CCPR/C/GC/34, 12 September 2011, bod 19.

37 UNITED NATIONS SPECIAL RAPPORTEUR ON THE PROMOTION AND PROTECTION
OF THE RIGHT TO FREEDOM OF OPINION AND EXPRESSION: Access to Information:
Freedom of opinion and expression - 2013 thematic report to the Human Rights Council
of the Special Rapporteur on freedom of opinion and expression. 2013. Online:
https://www.ohchr.org/sites/default/files/Documents/Issues/Expression/Factshee

t_5.pdf.
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samostatny princip informovania v ¢o najsirSom rozsahu. Vytvara domnienku, Ze
vSetky informdacie v dispozicii orgdnov verejnej moci, by mali podliehat
zverejneniu s vynimkou len zakonom predpokladanych situacii, ktoré musia byt
zakazdym interpretované tizko. Zaroven by Staty mali zabezpecit jednoduchy,
rychly, efektivny a prakticky pristup k tymto informdacidm.38

Obdobny ndzor je zdrovei pritomny aj v doktrine. VyuZitie neformalnych
komunikaénych néstrojov v podobe internetovych stranok a profilov na
socialnych sietach je povaZovany nielen za napliianie informaé¢nej povinnosti, ale
rovnako aj za osobitny nastroj zvySovania dovery.3° Bez ich aktivneho vyuZitia sa
informacie k verejnosti dostavaju vylu¢ne prostrednictvom médii, ¢o zakazdym
znamend prijatie sprostredkovanej informacie a oslabenie priameho kontaktu
sudu s verejnostou. So silnejicim vyznamom umelej inteligencie sa meni aj
okruh adresatov zverejiiovanych informdcii. V pripade informécif uverejnenych
na internetovych strankach, sa okrem verejnosti stdva novym adresatom aj
umeld inteligencia. Zo sudov, ktoré mali vylu¢ny pristup k svojim informaciam
amohli ovplyvnit ich obsah ainterpretaciu, sa zaroven stava aj prvotny zdroj
informdcii, z ktorych umela inteligencia novt informéciu vytvara. Nedostato¢né
informovanie zo strany sudov tak potom znamena aj vysSiu pravdepodobnost
generovania fakticky nespravnych informécii ako sme poukazali aj na priklade
generovania informacii o Ustavnom stide SR.

Poziadavka po intenzivnejSom informovani vSak vychadza aj od verejnosti.
Podla udajov tstavného sudu pocet infoziadosti kazdym rokom narastd, o si
vyZaduje intenzivnejSie zverejnovanie informacii na internetovej stranke.40
Informovanie by nemalo byt zamerané len na popis pravomoci, organizacnej
Struktdry a spristupnenia databaz sudnych rozhodnuti. Zaiste, predovsetkym
publikacia rozhodnuti je z hladiska pristupu k informaciam dévodom, pre ktoré
sa sudy verejnosti ,otvaraju,“ avSak predstavuje len nevyhnutné minimum.
Viaceri autori poukazuju, Ze rozhodnutia sidov nie sd urcujicim faktorom, na

38 HUMAN RIGHTS COMMITTEE: General comment No. 34 on Art. 19: Freedoms of opinion
and expression, CCPR/C/GC/34, 12 September 2011, bod 19.

39 KOSAR, D.. Embedding Strategies of the European Apex Courts: Why Court
Communication with All Segments of Society Matters. In: German Law Journal, ro¢. 26,
¢. 2, 2025, s. 278. Online: https://www.cambridge.org/core/journals/german-law-
journal/article/embedding-strategies-of-the-european-apex-courts-why-court-
communication-with-all-segments-of-society-
matters/A2DC27653A0CDA1059B1097F4F402C5C. DOI:
https://doi.org/10.1017 /glj.2025.3.

40 USTAVNY  SUD  SR:  Rolenka  2024. 2024, s. 49.  Online:
https://www.ustavnysud.sk/documents/d/portal /rocenka-2024-sk-pdf.
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zaklade ktorého spolo¢nost ¢innost najvyssich sidov vnima.*!Ide predovsetkym
o ich vlastni komunikdciu, organizdciu edukac¢nych aktivit, s ktorymi sa méze
verejnost priamo s c¢innostou sudu obozndmit, no rovnako sa tvori aj
vystupovanim sudcov mimo pojednavacich miestnosti.#2 Na proces informovania
je preto potrebné v sucasnosti nazerat optikou toho, v ¢om umela inteligencia
sudy pri vyhladavani aprijimani informacii nedokaZe nahradit. Pozitivny
zavazok aktivne informovat by mal byt preto formovany najmi cez vnimanie, ze
komunikdécia s verejnostou by mala prebiehat aj mimo fyzickych hranic stidov
a rovnako by mala presahovat zdkonné minimum povinného zverejiiovania.
Konkrétnym prikladom z ¢eského prostredia by pre Ustavny siid SR mohlo
byt doplnenie schémy postupu konania o ustavnych staznostiach aj o moznost
podania navrhu, na zdklade ktorého sendat iniciuje konanie o stlade pravnych
predpisov. Prave absencia tejto informacie mohla byt jednym z dovodov vzniku
pravnej halucindcie, na ktori sme poukazali. K SirSej informovanosti by vSak
mohli pomoct aj kratke vysvetlujice vided*3 a grafiky** o podani dstavnej
staznosti, o postupe konania na sude, o moznostiach rozhodnutia. Dal$ou
moznostou pre posilnenie informovania podla ¢eského vzoru by mohlo byt
zverejnenie informdcii o asistentoch tstavného sudu,*5 ¢i samostatné sekcie o
prebiehajicich konaniach.#6 V nich je mozné s tyZdennym predstihom vyhladat
informdcie o nadchadzajucich rozhodnutiach, akymi st napr. predmet a typ
konania, informacia o navrhovateloch, sudcovi spravodajcovi, verejnom
vyhlaseni nalezu. Na vsSetky ztychto otazok dokaze aj vramci slovenského
prostredia umeld inteligencia generovat odpovede uz dnes. Na prvy pohlad by sa
mohlo javit ako samozrejmé, Ze na vacsinu z tychto otazok by z povahy veci
nebolo moZné poskytnut spravnu odpoved. Pre jednotlivcov mimo pravnického

41 KOSAR, D.. Embedding Strategies of the European Apex Courts: Why Court
Communication with All Segments of Society Matters. In: German Law Journal, ro¢. 26,
€. 2,2025,s.278.

42 Jbid.

43 Online: https://www.usoud.cz/informace-pro-verejnost/video-o-ustavnim-soudu.

44 Online: https://www.usoud.cz/informace-pro-verejnost/informacni-brozury.

Pri poZiadavke na aktivnejSiu komunikaciu sidov sa Castokrat objavuje namietka
nedostatku personalnych a finanénych moznosti sidov. Oblast komunikacie je vSak
priestorom, kde by sudy mohli efektivne vyuzivat komercné modeli Al A to prave na
tvorbu grafik, tlacovych sprav, prispevkov na socidlnych sietach. Aby sa predislo riziku
halucinacii, postup by mohol spocivat v tom, Ze do jazykového modelu by bolo prvotne
nahrané rozhodnutie, z ktorého by sa mal vystup generovat a nasledne by bol zadany
prompt na vytvorenie obsahu.

45 Online: https://www.usoud.cz/asistenti-soudcu.

46 Online: https://www.usoud.cz/program-jednani-soudu.
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prostredia, bez predchddzajicej znalosti o fungovani umelej inteligencie, sa to
vSak ako samozrejmost javit nemusi.

Zaver

Umeld inteligencia meni doterajSie vnimanie prava na informdcie. NielenZe
vytvara novy sposob ich vyhladavania a prijimania, ale rozsSiruje obsah tohto
prava aj o informadcie, ktoré sama generuje. S ¢astym vyskytom halucinacii sa
vSak pouzivatel bez kritického zhodnotenia vystavuje riziku, Ze bude disponovat
nepravdivou informdaciou. Tento prirodzeny nedostatok jazykovych modelov
moZe predstavovat pre siudy dévod, preco sprostredkovat informadcie o vlastnej
¢innosti ¢o najjednoduchs$im spésobom. Vyber prostriedkov je Siroky - od
uzivatelsky jednoduchSieho, no intenzivnejSieho informovania na webovych
sidlach stdov, cez aktivne profily na socidlnych sietach, az po tvorbu vlastnych
vysvetlujdcich grafik a videi. Nie je moZné striktne vymedzit, ktoré prostriedky
su pre konkrétny sid najidedlnejSie, kedZe prave ich vol'bou si sidy vytvaraju
svoju vlastnu identitu v digitdlnom priestore. DélezitejSie ako samotna volba
prostriedkov, by malo byt pre sudy uvedomenie, Ze efektivna realizacia prava na
informdcie predpokladd proaktivne informovanie, ktoré nema byt konkurenciou
vocCi umelej inteligencii, ale jej protivdhou.
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14 Zodpovednost za skodu spdsobenu Al: Potreba nového
pravneho ramca?

Natdlia Kobulskd
https://doi.org/10.33542 /HRF-0541-2-14

Abstrakt

Rychly rozvoj umelej inteligencie (Al) a jej implementdcia do réznych oblasti
spolocenského Zivota prindSa nové vyzvy pre prdvne systémy, najmd v oblasti
zodpovednosti za Skodu. Tento ¢ldnok analyzuje technické aspekty autonémneho
rozhodovania Al systémov, ktoré Casto funguju bez priameho I'udského zdsahu, ¢im
vznikd otdzka, kto by mal niest' prdvnu zodpovednost’ za ich konanie. Diskutuje sa
0 moznosti priznania prdvnej subjektivity Al, ako aj o alternativnych modeloch
zodpovednosti  vyvojdra, pouZivatela, poskytovatela ddt ¢i dalSich
zainteresovanych subjektov. V kontexte eurdpskeho prdva sa cldnok venuje
ndvrhom Eurdpskej tinie, najmd smernici o zodpovednosti za chybné vyrobky
(Liability Directive) a pripravovanej smernici o zodpovednosti za Al, ktoré majii za
ciel' aktualizovat’ prdvny rdmec tak, aby reflektoval digitdlnu realitu. Nové
pravidld rozsiruju definiciu vyrobku o softvér a digitdlne stbory, ¢im sa
zjednodusuje uplatriovanie ndrokov na ndhradu Sskody a identifikdcia
zodpovednych os6b. Cldnok tiez hodnoti dopad tychto ndvrhov na ndrodné prdvne
poriadky, najmd v oblasti obcianskoprdvnej zodpovednosti, a navrhuje mozné
legislativne rieSenia, ktoré by zabezpecili prdvnu istotu bez brzdenia
technologickych inovdcii. Ciel'om je prispiet’ k diskusii o tom, ¢i je potrebné vytvorit
novy prdvny rdmec Specificky pre Al, alebo postacuje adaptdcia existujicich
prdvnych institiitov.

Uvod

Reguldcia novych technolégii je zo svojej podstaty naro¢na. Pravne normy
tykajuice sa novych technoldgii sa ¢asto vytvaraju v case, ked’ sa technoldgia este
vyvija. Je to skor, ako si zndme vSetky jej dosledky alebo ako je moZné jasne
predvidat konkrétne problémy. Niekedy uz meska za vyvojom, a nie je mozné jej
retroaktivne pésobenie, alebo po prijati uz nevyhovuje aktualnemu stavu, kedze
technologicky vyvoj medzitym vyrazne pokrocil.

Hoci Al je vistej forme vyuZzivana uz niekol'ko desatroci, az v poslednych
rokoch nastal obrovsky prelom ajej pouZivanie je dnes rozSirené na takmer
kazdu oblast naSich Zivotov. Je preto logické, Ze i napriek pociato¢nému vdhaniu,
¢i pouZivanie Al je nevyhnutné regulovat, a teda aj do istej miery obmedzovat,
pravnymi normami, je dnes Al predmetom pravnej dpravy. V sicasnosti existuje
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silnd podpora zavedenia jednotnych predpisov, ktoré zabezpecia ochranu l'udi a
majetku. Ruka v ruke s pouZivanim nejakej veci alebo sluzby vZdy nutne ide aj o
napravu vzniknutej $kody. S tym uzko suvisi pravny institit zodpovednost za
Skodu sposobent Al a to v 2 rozmeroch:
. je mozné iba rozsirit existujucu pravnu upravu na vnutrostatnej
a eurdpskej/medzinarodnej trovni, aby bola aplikovatel'na aj na Al alebo
. je nutné vytvorit uUplne novy subor noriem Specificky
zostavenych pre potreby zodpovednosti za Skodu spésobent AI?

Reguldcia umelej inteligencie je nepochybne délezita, ale v skutocnosti
predstavuje eSte vacSiu vyzvu ako reguldcia inych novych technolégii.
Technolégia umelej inteligencie nielenzZe rychlo napreduje, ale systémy umelej
inteligencie su tieZ schopné ucit sa, napodobiiovat, prispdsobovat sa a robit
rozhodnutia spésobmi, ktoré moZu byt neprehladné aj pre ich vyvojarov. Je
schopna fungovat takpovediac autondmne, bez zdsahu ¢loveka analyzovat, robit
rozhodnutia, ktoré maju zasadny vyznam avplyv na l'udi. TAito dynamicka a
autonémna povaha umelej inteligencie komplikuje tradi¢né pravne pristupy
zaloZené na jasne preukazatelnej zodpovednosti a predvidatelnosti. DéleZitou
otazkou, s ktorou sa zdkonodarcovia stretdvaju pri navrhovani nového
zodpovednostného ramca pre umell inteligenciu, bolo vyvazenie 2 faktorov:
zabezpecCenie bezpecnosti jej pouzivania vrdtane eliminovania rizik,
a ponechanie volnosti pre inovacie atechnicky pokrok. V tejto suvislosti je
obzvlast narocnym, ale klticovym aspektom regulacie otdzka zodpovednosti za
Skody sposobené zariadenim alebo sluzbou prevadzkovanou umelou
inteligenciou. Cielom prispevku je zhrnat aktualnu pravnu dpravu
zodpovednosti za Skodu sposobent umelou inteligenciou, rezZimy zodpovednosti
vyvojara, pouzivatela dat adalSich zainteresovanych subjektov. Sucasne
predstavim ndvrhy moZnych legislativnych rieSeni do budtcna, ktoré by
zabezpecili pravnu istotu bez brzdenia technologickych inovécii. Tieto navrhy by
mali prispiet kdiskusii otom, ¢i je potrebné vytvorit novy pravny ramec
Specificky pre Al alebo postacuje adaptdcia existujucich pravnych instititov.

14.1 Eurdpska legislativa
V dosledku rasticeho vyznamu umelej inteligencie v podnikani
a spolo¢nosti Eurépska tnia pracovala na implementacii komplexného ramca
pre umellu inteligenciu. Zakladnym kamenom nového ramca pre umelu
inteligenciu je nariadenie, ktorym sa ustanovuji harmonizované pravidld pre
umeld inteligenciu, ktoré neskoér nadobudlo platnost v juli 2024 ako Al
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Act/Nariadenie o umelej inteligencii.! Nariadenie zavadza regulac¢ny rezim pre
systémy umelej inteligencie zaloZeny na riziku, ktory ukladd prisne ex ante
povinnosti vyvojdrom a pouzivatelom umelej inteligencie s cielom zaistit
bezpecné, transparentné a na individudlne prava orientované pouzivanie
a uplatiiovanie umelej inteligencie. Nezavadza vSak rezim obcianskopravnej
zodpovednosti za Skody suvisiace s umelou inteligenciou. Hoci prijatie
nariadenia je povazované za vel’ky milnik v iprave technoldgii, je aj kritizované
pre nedostatocné mechanizmy ochrany ludskych prav napr. pri vysoko
rizikovych systémoch vyuZivanych na masové sledovanie l'udi a rozpoznavanie
tvare. PoruSenie povinnosti pri ochrane prav maju stanovené prisne dosledky
pre spolocnosti - finan¢né pokuty porovnatelné s porusSenim povinnosti
vyplyvajucich z GDPR.

Nariadenie kombinuje 2 rezimy, ktoré zahfnaju prvky pravnej ochrany
vyrobkov (technické poziadavky, certifikacia) s prvkami ochrany l'udskych prav
(rozsah porusSenia prav, transparentnost, etické normy). Aj tento hybridny
pristup sa stretol s kritikou, kde sa poukazuje na rozdielnost tychto rezimov a ich
prienik kreuje rozne praktické aj konceptudlne konfrontacie.?

Ak systém umelej inteligencie nefunguje spravne alebo ma skodlivé
nasledky - napriklad autonémny robot zrani zamestnanca tovarne, lekdrsky
nastroj umelej inteligencie poskytne fatdlne odpordcanie alebo algoritmus
nezdkonne odmietne niekomu zamestnanie - reZimy ndhrady $kéd sa riadia
existujucimi pravnymi predpismi o zodpovednosti, ako je pravo tykajice sa
deliktov, zodpovednosti za vyrobky, zaviazkové, pripadne pracovné pravo, a to
ako na eurdpskej, tak na vnutrostatnej rovni.

14.2 Umela inteligencia ako chybny vyrobok
Zodpovednost za $kodu spdsobenti Al na tirovni EU je od roku 2024
¢iastkovo upravena prijatim novej Smernice EU o zodpovednosti za $kodu

1 Nariadenie Eurépskeho parlamentu a Rady (EU) 2024,/1689 z 13. jina 2024, ktorym
sa stanovujui harmonizované pravidla v oblasti umelej inteligencie a ktorym sa menia
nariadenia (ES) ¢ 300/2008, (EU) ¢ 167/2013, (EU) & 168/2013, (EU) 2018/858,
(EU) 2018/1139 a (EU) 2019/2144 a smernice 2014/90/EU, (EU) 2016/797 a (EU)
2020/1828 (akt o umelej inteligencii), O] L, 12.7.2024.

2 ALMADA, M,, PETIT, N.: The EU Al Act: Between the rock of product safety and the hard
place of fundamental rights. In: Common Market Law Review, Vol. 62, No. 1, 2025, pp.
85-120. Online:
https://kluwerlawonline.com/journalarticle/Common+Market+Law+Review/62.1/
COLA2025004 .
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spbésobenti chybnym vyrobkom.3 Vztahuje sa vSak na vyrobky uvedené na trh
alebo do prevadzky az od 9. decembra 2026. KI'icovou zmenou je rozsirenie
pojmu ,,vyrobok“, pricom definicia zahfiia softvér a systémy umelej inteligencie.
Smernica sa uplatiiuje na vSetky typy softvéru vratane aplikacii. Vel'kou zmenou
je zodpovednost vyrobcu za chyby, ktoré by mohli vzniknut po aktualizacii alebo
modernizacii softvéru, a ktoré boli zarovennt vykonané pod jeho kontrolou.
Vyrobca je tiez zodpovedny za chyby, ktoré by mohli nastat v désledku
kontinualneho ucenia sa systému umelej inteligencie, ak systém umelej
inteligencie zostava pod kontrolou vyrobcu. Smernica sa tiez vztahuje na
digitalne sluzby nevyhnutné na fungovanie vyrobku a ktoré boli zabudované do
vyrobku pod kontrolou vyrobcu.* Ak je teda sticastou produktu digitalna zlozka
(softvér, Al), tieto zlozky tieZ podliehaji rezimu bezchybnosti (nesmi mat
chybu, inak je chybny cely vyrobok). Vyrobcovia si povinni zabezpecit, aby
produkt spiiial $tandardy kyber bezpeé¢nosti, ¢im sa stane odolnym voéi itokom,
ktoré by mohli sposobit Skodu. Ak ku Skode napriek tomu ddéjde, absencia
bezpecnosti je chybou vyrobku.>

Zmena nastala aj pri prave na nahradu skody vplyvom chybného vyrobku:
okrem tradi¢nych typov Skody (poskodenie majetku, smrt alebo zranenie
vratane poSkodenia psychického zdravia priznaného lekdrom) sa zavadza novy
typ - znicCenie alebo poskodenie tidajov, tzv. Skoda na datach. Pravo na ndhradu
$kody sa vztahuje aj na nemajetkovi ujmu. Tento rezim zodpovednosti je mozné
narokovat podl'a vnutrostatneho prava (¢l. 6 smernice).

Smernica d'alej upravuje subjekty zodpovedné za chybné vyrobky, kde je
vprvom rade zodpovedny vyrobca, avak ak vyrobca sidli mimo EU,
zodpovednost nesu dovozcovia, splnomocneni zastupcovia alebo poskytovatelia
logistickych sluzieb (¢l. 8 smernice). Online platformy moézu niest zodpovednost
ako vyrobca, ak predavaju produkt pod vlastnou znackou. Poskodena osoba,
ktora utrpela Skodu spésobenti chybnym vyrobkom, méZe na vnuatroStatnom
sude podat navrh na konanie o nahradu Skody, pricom plati trojrocna
subjektivna premlcacia lehota. Podniky nesui zodpovednost za svoje chybné
vyrobky v lehote desiatich rokov po umiestneni vyrobku na trh. Smernica

3 Smernica Eurépskeho parlamentu aRady (EU) 2024/2853 z23. oktébra 2024
o zodpovednosti za chybné vyrobky a o zruSeni smernice Rady 85/374/EHS, O] L,
18.11.2024.

4+ EUROPEAN UNION: Chybné vyrobky - zodpovednost. EUR-Lex, posledna aktualizacia
19.8.2025. Online: https://eur-lex.europa.eu/SK/legal-content/summary/defective-
products-liability.html.

5 Porov. TACHE, C. E. P, VALCU, E. N.: Artificial intelligence and corporate liability
towards a new legal-ethical contract in the dynamics of emerging global human rights
convergences. In: Juridical Tribune - Review of Comparative and International Law,
Vol. 15, No. 2, 2025, s. 290. Online: https://doi.org/10.62768/TB]/2025/15/2/04.
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zavadza pravo poskodeného pozadovat od vyrobcu spristupnenie dokumentov
potrebnych na dokazovanie. Ak vyrobca odmietne poskytnut dokazy, uplatni sa
vyvratitelna domnienka chyby vyrobku a pri€innej suvislosti. T4 sa uplatni aj
v pripade, ak je preukazané, Ze vyrobok nie je v silade s platnymi poZiadavkami
na bezpecnost vyrobkov alebo ak Skoda bola spésobena zjavne nespravnym
fungovanim vyrobku pocas jeho rozumne predvidatelného pouzitia alebo za
beznych okolnosti. Tento pristup zarucuje lepSiu vymozitenost narokov
vyplyvajuicich zo zodpovednosti za Skodu.

14.2.1 Smernica o zodpovednosti za Skodu sposobent Al

Nova smernica v§ak zahrnula Al ako nutné minimum, ked'Ze hlavny pravny
akt - smernica o zodpovednosti za Skodu spdsobenu Al® nebolo doposial’ prijaté
pre nedostatok politického konsenzu medzi Clenskymi Statmi, z obav pred
duplicitnou upravou, kedZe umeld inteligencia uz je ciastkovo upravena v
pravnych predpisoch, d'alej boli proti samotné spoloc¢nosti, ktoré vyvijaju alebo
predavaju Al systémy (zvysili by sa im ndklady na zaistenie konformity so
smernicou a zabrzdilo by to inovacie), a v neposlednom rade aj ekonomické
hl'adisko: prisna regulécia by odradila subjekty investovat’ na EU trhu.

Navrh smernice obsahoval komplexné pokrytie Gpravy zodpovednosti za
Skodu ako napr. nezmluvnd obcianskopravnu zodpovednost vychadzajicu
z nedbanlivosti vo vztahu k skoddm sposobenym Al systémami, predpoklad
pri¢innej suvislosti, zachovanie a spristupnenie dékazov od poskytovatelov
vysokorizikovych systémov Al na tcely uréenia zavinenia a pri¢iny $kody. Navrh
smeroval k vyrovnanejSiemu procesu pre obete $kdd sposobenych Al -
ul'ah¢enim dokazovania kauzality a spristupnenim internych dat Al systémov.
Tieto opatrenia by mali kompenzovat technologické vyhody Al, ktoré by inak
mohli branit efektivnemu uplatiiovaniu narokov. Smernica by bola dopliujica
k uZ existujiicej pravnej Giprave na trovni EU, kedZe prebera pojmy ako napr.
»vysoko rizikové Al systémy“ a zmiernenie podmienok pre nahradu Skody pre
poskodenych (predpoklad zavinenia, pricinnej suvislosti alahs$i pristup k
dokazom).

6 Navrh smernice definitivne stiahnuté vo februari 2025 (COM(2022) 496 final - Navrh
Smernica Eurépskeho parlamentu a Rady o prisposobeni pravidiel mimozmluvnej
obcianskopravnej zodpovednosti umelej inteligencii (smernica o zodpovednosti za
umeld inteligenciu) 2022/0303 (COD)).
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14.2.2 Porovnanie EU tpravy
Eurépska uprava umelej inteligencie sice nie je zatial komplexnd, ale
poskytuje dostatoény rdmec pre prevenciu vzniku S$kody, aaj nasledné
uplatnenie zodpovednosti za Skodu, aj ked' iba za chybny vyrobok, ktorého je Al
sucastou. V tabulke je prehl'adne zhrnuta pravna dprava na eur6pskej tirovni,

a to vratane stiahnutej smernice, aby bolo porovnanie ucelené.

Oblast Al Act (nariadenie) Al Liability Directive Smernica
(smernica - stiahnuta) o zodpovednosti za
chybné vyrobky
(nova)
Ciel’ Prevencia rizik pri Ul'ahc¢enie dokazovania Revidované pravidla
pouZzivani Al a ndhrady Skody pre zodpovednost za
sposobenej Al vyrobky vratane
softvéru
Typ Technické Procesné pravidla Zavedena objektivna
reguldcie a organizac¢né dokazovania zodpovednost
poziadavky (prezumpcia pricinnej
suvislosti, pristup k
dokazom)
Kedy  sa | Pred uvedenim na Po vzniku Skody Po vzniku Skody
uplatriuje | trh a pocas
prevadzky
Rozsah Vsetky Al systémy Skody spdsobené Skody spdsobené
vysokorizikovymi Al chybnym vyrobkom
systémami vratane digitalnych
sluZieb a softvéru

Je moZné ukazat praktické uplatnenie EU predpisov na modelovom
pripade: autonémne vozidlo sposobi dopravna nehodu, pri ktorej utrpi chodec
vazne zranenia. Pred nehodou musi vyrobca vozidla splnit poZiadavky
Nariadenia o Al: systém je klasifikovany ako vysoko rizikovy, takZe vyrobca musi
splnit prisne podmienky dané nariadenim, vykonat bezpecnostné testy,
zabezpecit transparentnost, uchovat' dokumentéciu a zaviest mechanizmy na
monitorovanie po uvedeni na trh. Ak sa zisti porusenie, m6Zu mu byt uloZené
pokuty alebo zakdzany dalsi predaj systému. Po nehode by sa uplatnilo
nariadenie o zodpovednosti za Skodu spdsobent Al (keby bolo prijaté): ak
vyrobca alebo prevadzkovatel poruSil povinnosti (napr. z Al Actu), plati
prezumpcia pricinnej suvislosti a predpoklada sa, Ze $koda bola spdsobena kvoli
poruSeniu povinnosti. PoSkodeny ma jednoduchsi sposob, ako uniest’ dékazné
bremeno a moéze poziadat o pristup k datam vztahujicim sa na autonémne
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vozidlo (rozhodovacie algoritmy, logy, atd.). Ak budeme postupovat podla
Smernice o zodpovednosti za chybny vyrobok, po nehode poskodeny nemusi
dokazovat zavinenie (plati objektivna zodpovednost - strict liability) - staci
preukazat, Ze vozidlo ako vyrobok bolo chybné asposobilo Skodu.
Zodpovednost za Skodu nesie v tomto pripade vyrobca, aj ked dodrzal vsetky
povinnosti z Al Actu (prevencia).

14.3 Technické aspekty Al a ich vplyv na zodpovednost za
Skodu

Pre spravne fungovanie umelej inteligencie ajej pravnej regulacie na
zabezpecenie ochrany prav jednotlivych subjektov, ktoré s niou prichadzaju do
kontaktu a sd ovplyvnenti jej pouZivanim ¢i vysledkami dosiahnutymi pomocou
Al, je nevyhnutna spolupriaca vyvojarov apravnickej obce. Al je moZno
najprenikavej$im prikladom tohto prieniku prava a technolégii, a dosiahnut
dial6g a efektivne rieSenia je vel'mi narocné.

Podl'a m6jho nazoru je nutné hlbsie skimat technické pozadie Al, aby sme
vedeli presnejSie pomenovat aadresovat problémy spojené svyvodenim
zodpovednosti za Skodu. Medzi hlavné technické aspekty patria:

1. modely strojového ucenia a ich blackbox problém,

2. datova zavislost,

3. autondmia rozhodovania Al

4. Tudsky dohl'ad (tzv. human-in-the-loop) a zaroven nachylnost
I'udi k automatizacii.

Modely strojového ucenia su zaloZené na milidnoch parametrov hlbokych
neurénovych sieti, teda nie je mozny podrobny tracking rozhodovacieho procesu
Al Je naroc¢né, a Casto aj nemozné urcit pravidla, na zadklade ktorych Al rozhodla
(tzv. blackbox problém). Tym, Ze nevidime pozadie rozhodovacieho procesu,
nevieme, komu pricitat zavinenie: ma byt zodpovedny vyvojar, prevadzkovatel,
pouzivatel, alebo je mozné zodpovednost do istej miery vyvodit voci Al, hoci
zatial nema pravnu subjektivitu? Eurdépska legislativa reaguje zavedenim
povinnosti pre poskytovatel'ov a pouZivatel'ov, prezumpcie pric¢innej stivislosti a
poziadavkami na transparentnost. I ked’ sa zacali objavovat naznaky, Ze umela
inteligencia by mala mat pravnu subjektivitu, kedZe dokaze autonémne
ymysliet“ a prijimat rozhodnutia podobne ako ¢lovek (ktory tiez robi chybné
rozhodnutia), v sucasnosti je tento koncept eticky a pravne neudrzatel'ny. Je
moZzné, Ze v budicnosti bude plne vyuzitel'nd sebauvedomeld/ silnd/ nadl'udska
Al, ale zatial’ umela inteligencia nema pravnu subjektivitu, a teda nemoze byt
priamo voci nej vyvodzovana zodpovednost. K tomu prispieva fakt, Ze kazdy
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systém Al musi{ mat I'udsky dohl'ad, teda zodpovednost nesie ¢lovek - vyvojar,
pouZzivatel ¢i prevadzkovatel.

Dal$im problémovym aspektom je zavislost na datach. Al funguje na
spracovani a Cerpani dat, ktoré si do nej vloZené, a teda kvalita vstupnych dat
vie znacne ovplyvnit rozhodovaci proces Al. NavySe Al nedava na rovnaku
otazku vZdy rovnakud odpoved, ¢o je do istej miery ovplyvnené parametrami
vel'kych jazykovych modelov a mierou autonémnosti.

Na to sa viaZe samouciaci mechanizmus a alterndcia rozhodnuti na zaklade
spatnej vazby. Ak uvazujeme o zodpovednosti za Skodu spésobent chybnym
vyrobkom, nie je mozné Al, ktora sa v Case meni prave spomenutymi faktormi,
povaZzovat za vyrobok vtradicnom zmysle slova, kde je beZny, hoci
technologicky zloZity stroj uvedeny do pouZivania a pocas fungovania nemeni
podstatne svoje vlastnosti.

Délezitym prvkom je aj nachylnost I'udi k automatizacii, na ktort nadvazuje
jednoduchost uzivatel'ského rozhrania a niz$ia miera I'udského dohl'adu nad
vystupmi umelej inteligencie.

Technické vlastnosti Al priamo ovplyvnuju aplikaciu pravnych rezimov:

e Pri rozdeleni zodpovednosti: vyvojar zodpoveda za chyby v algoritme,
nedostatocné bezpecnostné opatrenia, analyzu rizik a komplexné testovanie

Prevadzkovatel' za monitoring funkcionality, spravnu implementaciu
a aktualizacie

PouZzivatel' za zneuZitie, nespravne pouzitie ainterpretaciu, spravnost
vstupnych dat, human-in-the-loop pristup vratane kontroly vystupov,
oznacenie vystupu, Ze bol generovany Al

¢ Uplatnovanie objektivnej zodpovednosti (postupné Uplné opustenie
konceptu subjektivnej zodpovednosti), prezumpcia zavinenia a pravo obeti na
pristup k dokazom (systém musi byt transparentny)

e Kategorizacia systémov podla miery rizika: vysoko rizikové systémy
vyzaduju splnenie prisnejsich pravidiel.

Pred vyvodenim zodpovednosti za Skodu je nutnd spravna analyza
pripadu a zohl'adnenie technickych aspektov rozobranych vyssie, az nasledne
sa aplikuje spravny pravny rezim.

14.4 Navrh pravnej ipravy od budicna

Pravna uprava umelej inteligencie je vo vztahu k zodpovednosti za Skodu
eSte neuplna, ¢o na jednej strane predstavuje neistotu, na druhej strane vsak
poskytuje priestor reagovat na inovativne iniciativy adalej hladat co
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najuniverzalnejsie rieSenia problematickych oblasti’. V zavere tejto kapitoly je
prehladna tabulka, ktora ukazuje, kde sa nachddzame dnes a navrhuje
predpokladané rieSenia do buddcna. Medzi kategérie, ktoré pravdepodobne
budd v buddcnosti zmenené, patria:

e Objektivna zodpovednost za Skodu spdsobenti umelou inteligenciou -
zaviest rezim objektivnej zodpovednosti za vysoko rizikové systémy umelej
inteligencie, aby sa komplexne pokryli fyzické, virtualne a ekonomické Skody.

e Obrat dokazného bremena - zaviest vyvratitelné domnienky zavinenia,
aby sa ul'ahcilo sudne konanie pre obete v pripade porusenia.

e Rozsirenie rozsahu zodpovednosti - zahrnat nehmotné skody, ako su
zaujatost a diskriminacia, narusenie stikromia a ekonomické straty, do rozsahu
zodpovednosti za systémy umelej inteligencie.

e Harmonizicia definicii - zosuladenie kategérii rizik a definicii v
pravidlach zodpovednosti a nariadeni o umelej inteligencii, prechod na
klasifikaciu systémov s ,vysokym dopadom®.

e Posilnenie vymoZitel'nosti - posilnenie vymoZitel'nosti prostrednictvom
nezavislych auditov a dozorného orgdnu na trovni EU s cielom zlepsit
vyvodzovanie zodpovednosti.

7 Porov. FORGO, N, NECATI PEHLIVAN, C., VALCKE, P. (eds.): Al Governance and
Liability in Europe: A Primer. (1 ed.) Wolters Kluwer, 2025, s. 472.
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Povodné nariadenie

Aktualna uprava

Navrhy do budiicna

Ciel

Harmonizacia
procesnych pravidiel
pre naroky na nahradu
Skody suvisiacej s Al

Uplatriovat nariadenie o
umelej inteligencii +
smernicu o zodpovednosti
za chybné vyrobky +
vnutrostatne zakony o
deliktoch

soft law, Specifické
odvetvové pravidla
alebo novy legislativny
balik

Klicové aspekty

Predpoklad pricinnej
suvislosti (objektivna
zodpovednost)

- Nariadenie o Al:
povinnosti v oblasti
dodrziavania predpisov

- Smernica o
zodpovednosti za
vyrobky: chybné vyrobky
- Vnutrostatne pravne
predpisy: zodpovednost
za $kodu

Kddexy spravania
Usmernenia pre sudy

Typ Na zaklade zavinenia ZmieSané: objektivna V buducnosti by sa
zodpovednosti (bez novej objektivnej zodpovednost za chybné mohla zaviest
zodpovednosti) vyrobky + subjektivna hybridna alebo
zodpovednost za ostatné objektivna
zodpovednost
Uroveti Ciasto¢na (len Nizka ( nejednotné Strednd az vysok3, ak
harmonizacie procesné) vnutrostatne predpisy) sa prijmu nové
smernice alebo
sektorové pravidla
Dopad na Zvysené riziko Dodrziavanie nariadenia o | Zavisi od pristupu:
spolocnosti sudnych sporov, Al + pravidiel bezpecnosti | poistenie alebo soft
(business) povinnosti tykajuce sa | vyrobkov law = niz§ia zataz
transparentnosti
Status Stiahnuté (februar Platné PP: Nariadenie o Al | Diskusia;
2025) (2024), Smernica o pravdepodobne

zodpovednosti za chybné
vyrobky (2024)

najskor nezavazné
usmernenia; opatovné
prerokovanie
stiahnutého nariadenia
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Zaver

Pravna tUprava zodpovednosti za Skodu presla za posledné roky velkym
vyvojom. Viaceré medzinarodné organizacie pripravili odporuicania ¢i nezavazné
predpisy, ako Al regulovat a pristupovat kjej regulacii eticky, s ohladom na
ochranu l'udskych prav i prava na nahradu $kody. Na trovni EU boli prijaté dva
zavazné pravne akty, ktoré ciastocne zodpovednost za Skodu sposobenu Al
reguluji. Nie je mozné s istotou tvrdit, Ze bude EU ¢ medzinarodna tiprava pre
celu oblast zodpovednosti za Skodu spésobenu Al v najblizSom obdobi tplne
harmonizovana. NajpravdepodobnejSie budeme sledovat vyvoj, skuto¢nu
potrebu regulovat Al a do akej miery, prip. ako prisne, riadit sa soft law, sidnymi
rozhodnutiami ¢i usmerneniami, aby vznikla dévera k Al - ak k systému nebude
dbévera, nebude sa pouZivat. Sucastou nadviazania dovery je pravna istota pre
pouzivatel'ov, ze v pripade vzniku Skody bude vyvodzovana zodpovednost a
zjednana adekvatna naprava skody.
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I'udskych prav v dobe algoritmov?
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Abstrakt

S rastiicim vplyvom digitdlnych platforiem na verejny diskurz sa limity ludskych
prdv prestdvaju formovat' vylucne v rdmci Stdtnych institicii a sidov. Koncept
digitdlneho konstitucionalizmu, inak nazyvaného aj  sukromny
konstitucionalizmus, vystihuje tento posun tym, Ze opisuje, ako stikromni aktéri,
najmd digitdlne platformy, vytvdraju a presadzuji viastné normativne systémy,
ktoré svojou Struktiirou pripominaji tistavné poriadky. Tieto systémy urcuju, aké
prejavy su pripustné, ako sa chrdni siikromie a aké mechanizmy ndpravy su
dostupné, a to vsetko mimo rdmca demokratickej legitimity a verejnoprdvnej
zodpovednosti. Prispevok pontika teoreticki reflexiu otdzky, Ci sa tento model moZze
vyvinut' do digitdlnej sprdvy zaloZenej na l'udskoprdvnych Standardoch, najmd v
kontexte algoritmického rozhodovania. Zdroveri analyzuje napdtie medzi
zmluvnou slobodou spolo¢nosti, algoritmickou sprdvou a univerzalitou l'udskych
prav. Ako ilustrdciu uvddza pripad Meta Oversight Board, ktory predstavuje pokus
o implementdciu principov proporcionality, transparentnosti a riadneho procesu
do vnutorného rozhodovania platformy. Prispevok zdrovern poskytuje kriticki
analyzu limitov tohto druhu konstitucionalizmu, poukazujiic najmd na nedostatok
demokratickej legitimity, obmedzenu transparentnost a nedostatocné
mechanizmy zodpovednosti. Diskusia je zasadend do rdmca formujiiceho sa
digitdlneho konstitucionalizmu Eurdpskej tnie, ktory sa prostrednictvom Aktu o
digitdlnych sluZzbdch (DSA) usiluje o reflektovanie ustavnych principov aj do
stikromnej sprdvy online priestoru.

Uvod

Pisal sa 6.januar 2021. Vo Washingtone D.C. sa mali spoc¢itat’ hlasy volitel'ov
v sulade s vysledkami prezidentskych volieb. Vtedajsi americky prezident
Donald Trump zverejnil na svojom Facebookovom uéte sériu prispevkov, v
ktorych spochybnoval legitimitu volieb a nepriamo povzbudzoval svojich
priaznivcov, aby sa im vzopreli . Niekol’ko hodin nato doslo k utoku na Kapitol,
na Co Facebook zareagoval bezprecedentnym krokom - zablokoval tucet
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uradujuceho prezidenta Spojenych $tatov na neurcito.! Rozhodnutie, ktoré v
demokratickom State prinalezi sidu ¢i zdkonodarnej moci, sa tak odohralo v
ramci internych procesov stikromnej spolo¢nosti.

0 niekol'ko mesiacov neskér o opodstatnenosti tohto kroku rozhodol Meta
Oversight Board (d'alej ako ,MOB“), samoregulacny organ spolocnosti Meta,
ktory svojou Struktirou, postupmi a argumentaciou pripomina tstavny sud.
MOB preskiimala, ¢i bol zasah v sulade s principmi proporcionality,
nevyhnutnosti a ochrany slobody prejavu, a odporudila spolocnosti Meta
jasnejsie pravidla pre obdobné situacie.2

Tento proces sa odohral mimo ramca verejného prava, no v duchu
ustavnych principov, ¢im ilustruje presun rozhodovacej moci o zakladnych
pravach z verejnych institicii na sikromné platformy. Pripad samerickym
prezidentom tak upriamil pozornost na nastupujici fenomén rozhodovania
v digitdlnom priestore, kedy sukromné subjekty - digitdlne platformy
vykonavaji normotvornd, rozhodovaciu i sankénti pravomoc a ich rozhodnutia
maju dopad na zakladné prava pouzivatel'ov.

Cielom tohto ¢lanku je analyzovat, ako sa prostrednictvom tohto posunu
formuje koncept digitdlneho KkonsStitucionalizmu, teda prenos ustavnych
principov a hodnét do sukromnej spravy online priestoru. Zamerom je
preskdmat, ¢i sa tento model méze vyvinut do formy digitalnej spravy zaloZenej
na l'udskopravnych s$tandardoch, apredovsSetkym aké limity predstavuju
absencia demokratickej legitimity, nedostato¢nid transparentnost a
zodpovednost.

Prinosom predkladaného c¢lanku je aj to, Ze v slovenskej pravnickej
akademickej literatire doposial' chyba systematické spracovanie fenoménu
digitalneho konstitucionalizmu. Cielom textu je preto CiastoCne zaplnit tato
medzeru a otvorit diskusiu o tom, ako sa istavné principy premietaju do spravy
digitalneho priestoru, najma v kontexte eurépskeho prava.

Metodologicky sa tento ¢lanok opiera o kvalitativnu analyzu pramenov
digitdlneho konStitucionalizmu s komparaciou pristupov Eurépskej inie (najméa
Aktu o digitalnych sluzbach, d'alej ako ,DSA*) a modelu samoregulacie regulacie
platforiem, reprezentovaného pripadom MOB. Analyza vychadza z interpretacie

1 HERN, A; PAUL, K.: Donald Trump Twitter ban comes to end amid calls for tougher
action. The Guardian, 7. janudr 2021. Online: https://www.theguardian.com/us-
news/2021/jan/07 /donald-trump-twitter-ban-comes-to-end-amid-calls-for-
tougher-action.

2 META OVERSIGHT BOARD: Decision on the indefinite suspension of Donald . Trump’s
accounts (Case No. FB-691QAMH]). Oversight Board, 5. maj 2021. Online:
https://www.oversightboard.com/decision/fb-691qambhj/.
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https://www.oversightboard.com/decision/fb-691qamhj/
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akademickej literatiry o digitdlnom konStitucionalizme a skdma, ako a ¢i sa
principy proporcionality, transparentnosti a riadneho procesu premietaju do
praxe platforiem.

Po uvode sa v prvej casti ¢lanku pozornost venuje teoretickym
vychodiskdm digitdlneho konStitucionalizmu a otazke, ako modZe
automatizované rozhodovanie ovplyviiovat' I'udské prava. Druha cast pontka
prehl'ad v ramci EU, sledujtici vyvoj od obdobia ,digitdlneho divokého zapadu“ k
formujiicemu sa modelu digitdlneho konstitucionalizmu. Tretia ¢ast analyzuje
digitalny konstitucionalizmus v praxi na priklade MOB ako pokusu o
implementdciu Gistavnych principov v siikromnej sprave online priestoru. Stvrta
Cast identifikuje kritické momenty MOB, limity sd¢asného vyvoja digitalneho
konstitucionalizmu. Zaverec¢na Cast' ¢lanku prinasa zhrnutie a odpordcania pre
tvorcov pravnych ramcov.

15.1 Teoretické vychodiska digitalneho konStitucionalizmu -

ako algoritmy rozhoduju o I'udskych pravach?

Pojem digitalny konstitucionalizmus vznikol ako reakcia na rastiicu moc
sukromnych digitdlnych platforiem, ktoré svojim rozhodovanim coraz viac
zasahuju do priestoru tradicne vyhradeného verejnej moci. Kym Klasicky
konstitucionalizmus predpokladal, Ze obmedzovanie prav vychadza zo Statnej
moci, v digitdlnej ére tito Ulohu c¢oraz viac preberaju stikromné digitalne
platformy. Tie tak urcuju hranice slobody prejavu, sikromia a pristupu
k informdacidm, ¢im sa stavaji novymi kvazi-tistavnymi aktérmi bez formalnej
demokratickej legitimity.3

Vtradicnom ponimani je primarnou ulohou Kkonstitucionalizmu
austavného prava predovSetkym ochrana zakladnych prav avzajomné
vyvazovanie jednotlivych zloZiek moci, €o vedie knastoleniu ustavnej
rovnovahy.4 MoZno argumentovat, Ze rozmach digitalnych technoldgii tento stav
zasadne ovplyvnil.

Co sa tyka ochrany zakladnych I'udskych prav, digitdlne platformy v tomto
smere predstavuju dvojsecnu zbraii. Na jednej strane totiz rozsSirujii moznosti
jednotlivcov pri vykone zdkladnych prav, kedZe vyrazne zvySuju kapacitu

3 Pozri DE GREGORIO, G.: Digital constitutionalism in Europe: Reframing rights and
powers in the algorithmic society. Cambridge: Cambridge University Press, 2022;
CELESTE, E.: Digital constitutionalism: The role of internet bills of rights. London - New
York: Taylor & Francis, 2022.

4 PETERS, A.: Compensatory constitutionalism: the function and potential of fundamental
international norms and structures. In: Leiden Journal of International Law, roc. 19, ¢.
3,2006,s.579-610.
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prenasat’ a prijimat informdcie, ¢im z tstavného hl'adiska posiliiuji vykon prav
zaloZzenych na vymene informacii - najma slobodu prejavu, slobodu
nabozenského vyznania, slobodu zhromazd ovania ¢i slobodu podnikat’.>

Na druhej strane, rozvoj digitadlnych technolégif prinasa aj nové rizika pre
vykon zakladnych prav. Mechanizmy, ktoré umoznuju slobodnd vymenu
informacii, sa mozu zaroven stat nastrojom ich zneuzivania, napriklad
prostrednictvom S$irenia nenavistnych prejavov, kybersikany, ohovarania c¢i
detskej pornografie. Digitdlne platformy navySe disponujd technickymi
prostriedkami na obmedzovanie, monitorovanie a zaznamenavanie
komunikacie pouZzivatelov. Takéto zdsahy moéZu ovplyvnit nielen slobodu
prejavu, informdcii ¢i zdruzovania, ale v pripadoch spractivania dévernych
udajov alebo osobnych dat aj pravo na sikromie a ochranu osobnych tdajov.6

Rovnovaha jednotlivych zloziek moci bola vtomto ohlade zna¢nym
sposobom modifikovana. Kym tradi¢ne sme predpokladali dichotémiu moci
medzi $tatom a jednotlivcom, digitdlna éra priniesla na scénu tretieho hraca -
vel'ké digitalne platformy. Tieto spolocnosti vytvaraju vlastné kvazi normativne
poriadky, ktoré wurcuji rozsah a limity prav pouzivatelov, kedze
prostrednictvom svojich zmluvnych podmienok, algoritmov aprocesov na
moderovanie obsahu de facto uplatiiuju vykon verejnej moci.” Tento vykon moci
sukromnymi aktérmi, ktori na globalnej Grovni vykonavaju funkcie podobné
verejnej sprave, je jednou z Ustrednych tém, ktorymi sa zaobera koncept
digitalneho konstitucionalizmu pri zmene Gstavnej rovnovahy.

Online platformy disponuju osobitnou formou stkromnej moci najma
vd'aka svojej schopnosti zhromazd'ovat a monetizovat obrovské mmnozstvo
obsahu a spractuvat’ data. Posobia tak ako digitalni straZcovia pristupus8, ktori
rozhoduji o tom, aké informacie sa k pouZivatelom dostani a ako moZzu
jednotlivci uplatiiovat svoje prava v online prostredi.

5 CELESTE, E.: Digital constitutionalism: a new systematic theorisation. In: International
Review of Law, Computers & Technology, ro¢. 33, ¢. 1, 2019, s. 79.

6 Ibid.

7 DE GREGORIO, G.: The rise of digital constitutionalism in the European Union. In:
International Journal of Constitutional Law, ro¢. 19, ¢. 1, 2021, s. 57; BELLI, L.,
VENTURIN], J.: Private ordering and the rise of terms of service as cyber-regulation. In:
Internet Policy Review, roc. 5, €. 4, 2016; CELESTE, E.: Terms of Service and Bills of
Rights: New Mechanisms of Constitutionalisation in the Social Media Environment? In:
International Review of Law, Computers & Technology, roc. 33, ¢. 2, 2018.

8 LAIDLAW, E. B.: Private Power, Public Interest: An Examination of Search Engine
Accountability. In: International Journal of Law and Information Technology, ro¢. 17,
¢. 1, 2009; LAIDLAW, E. B.: Regulating Speech in Cyberspace: Gatekeepers, Human
Rights and Corporate Responsibility. Cambridge: Cambridge University Press, 2015.
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Je nevyhnutné zdoraznit, Ze platformy rozhoduju o pravach pouZzivatel'ov
predovsetkym prostrednictvom moderovania obsahu, ktory predstavuje jeden z
najviditel'nejSich prejavov ich moci.°® Moderovanie obsahu moZno
charakterizovat ako ,vsetky situdcie, kedy platforma zasahuje do komunikdcie
medzi pouzivatel'mi, definujtc pri tom pravidld komunikdcie, formy zapojenia sa
a spésoby Sirenia obsahu.“10 Takto definované moderovanie obsahu nemozno
vnimat len ako technickt operaciu, ale predstavuje vlastny normotvorny proces,
v ramci ktorého sukromné spolocnosti rozhoduji o rozsahu a podobe
zakladnych prav v digitalnom priestore, najma o slobode prejavu.

MoZno zhrnut, Ze digitalny konStitucionalizmus sa snaZi o zodpovedanie
otazky, ako stanovit hranice vykonu moci platformami v algoritmickej
spolo¢nosti.1! Predstavuje snahu nanovo premysliet, akym sp6sobom ma byt
vykon moci v digitalnej ére obmedzovany a ¢o predstavuje jeho zdroj legitimity.
Ide o stbor principov a hodnot, ktoré usmernuju a formuji normativne reakcie
na vyzvy, ktoré prindsa rozvoj digitalnych technolégii. V nasledujicej casti
¢lanok strucne opise vyvoj normativnych reakcii na izemi Eurépskej inie pocas
poslednych desatroci.

15.2 Eurdpsky prehlad: od digitidlneho divokého zapadu k
digitalnemu konstitucionalizmu

Politika Eurépskej inie v oblasti digitalnych technolégii presla za posledné
dve desatrocia zdsadnou premenou - od liberalneho ekonomického pristupu k
ustavne orientovanému modelu spravy digitdlneho priestoru. Tento posun
mozno rozdelit do troch vyvojovych etdp: digitadlny liberalizmus, sudny
aktivizmus, ktoré vyustili do sucasne sa formujiceho eurdépskeho digitalneho
konstitucionalizmu. 12

15.2.1 Prva faza: Digitalny liberalizmus
Pociato¢né obdobie bolo formované logikou vnutorného trhu a
ekonomickej integracie ¢lenskych Statov. Digitdlne prostredie sa vnimalo ako

9 DENARDIS, L, HACKL, A. M.: Internet governance by social media platforms. In:
Telecommunications Policy, ro¢. 39, ¢.9, 2015.

10 DA CONCEICAO, L. H. M.: A constitutional reflector? Assessing societal and digital
constitutionalism in Meta’s Oversight Board. In: Global Constitutionalism, ro¢. 13, ¢. 3,
2024, s. 585.

11 PADOVAN], C, SANTANIELLO, M.: Digital constitutionalism: Fundamental rights and
power limitation in the Internet eco-system. In: International Communication Gazette,
roc. 80, ¢. 4, 2018.

12 DE GREGORIO, G.: The rise of digital constitutionalism in the European Union. In:
International Journal of Constitutional Law, ro¢. 19, €. 1, 2021.
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priestor, do ktorého by verejna moc mala zasahovat len minimalne, pricom sa
predpokladalo, Ze regulacia zdola od samotnych spolo¢nosti poskytne
efektivnej$i rdmec ako Stdtna centralizovand reguldcia prostrednictvom
pravnych noriem, ktora sa vnimala ako prekazka inovacii.13 Technolégie boli
chapané primarne ako prostriedok hospodarskeho rastu atechnologickych
inovacii a nie ako nastroj vykonu moci.

Pristup EU bol preto zaloZeny na $tyroch zakladnych slobodach vniitorného
trhu. Typickym prejavom tohto pristupu bola Smernica o elektronickom
obchode!4, ktorej cielom bolo zabezpecit volny pohyb sluZzieb informacnej
spolo¢nosti a fungovanie vndtorného trhu. Zaviedla reZim vynimiek zo
zodpovednosti pre poskytovatelov internetovych sluzieb a tzv. online
sprostredkovatelov, ktorym priznala pasivnu dlohu - teda vynimku zo
zodpovednosti za obsah tretich stran, pokial si neboli vedomi jeho
nezakonnosti.’> Tento rdmec vSak nepriamo umoZnil rychly rast online
platforiem, ktoré ziskali zna¢ny priestor pri urcovani rozsahu ochrany
zakladnych prav prostrednictvom vlastnych mechanizmov moderovania obsahu.

15.2.2 Druha faza: Stiidny aktivizmus

Odklon od digitalneho liberalizmu a zaciatok novej éry v eurépskom vyvoji
moZno pozorovat vddsledku dvoch primarnych javov: ciastotnd premena
povahy online platforiem a zvy$ovanie vyznamu Charty zakladnych prav EU po
prijati Lisabonskej zmluvy.16

V prvom rade sa vtomto Case zacala vyraznejSie menit povaha online
platforiem. Kym na konci 20. storocia boli hostingovi poskytovatelia vnimani ako
pasivni aktéri, ktorf len technicky spristupniuji alebo ukladaji obsah tretich
strdn, vtom c¢ase sa zvyraznila rola socidlnych sieti, ktoré zacali aktivne
organizovat digitalny priestor. Ich datovo orientovany biznis model stoji na
profilovani pouZzivatel'ov a cieleni reklamy, ¢o si vyZaduje intenzivne spractivanie
udajov a automatizované moderovanie obsahu.l” Platformy uZ preto nebolo

13 HARDY, L. T.: The proper legal regime for cyberspace. In: University of Pittsburgh Law
Review, ro¢. 55, 1993.

14 Smernica 2000/31/ES Eurdépskeho parlamentu a Rady z 8. juna 2000 o urcitych
pravnych aspektoch sluzieb informacnej spolo¢nosti na vnatornom trhu, najma o
elektronickom obchode (smernica o elektronickom obchode),

15 Smernica o elektronickom obchode, ¢l. 14.

16 DE GREGORIO, G.: The rise of digital constitutionalism in the European Union. In:
International Journal of Constitutional Law, roc. 19, ¢. 1, 2021, s. 50

17 SRNICEK, N.: Platform Capitalism. Cambridge: Polity Press, 2017; ESTEVE, A.: The
Business of Personal Data: Google, Facebook, and Privacy Issues in the EU and the USA.
In: International Data Privacy Law, ro¢. 7, 2017.
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moZné povazovat len za neutrdlnych poskytovatelov, kedZe prostrednictvom
algoritmov a moderovania obsahu zacali selektovat, odporucat, pretlacat
a potlacat urcité typy prejavov, ¢im aktivne formovali online diskurz.18

Taktiez, v roku 2017 doslo k podpisu Lisabonskej zmluvy, ¢o znamenalo, Ze
zakladné I'udské prava obsiahnuté v Charte nadobudli rovnakd pravnu silu ako
zakladajtice zmluvy a ich dodrZiavanie sa stalo zavazné pre ¢lenské Staty ako aj
pre intitdcie EU.1° V takto posilnenom tstavnom prostredi za¢al Stidny dvor EU
systematicky pouzivat Chartu ako zakladny nastroj pri rieSeni vyziev digitalnej
éry. Ked'Ze smernica o elektronickom obchode nepresla dlhé zmenou, prave
sudna aktivita Sudneho dvora upozornila na konflikty medzi ekonomickymi
zaujmami a ochranou zakladnych prav v informac¢nej spolo¢nosti. Sidny dvor sa
v rdmci svojej rozhodovacej ¢innosti posunul od ¢isto ekonomického pohladu,
typického pre predchadzajicu liberalnu fazu, k pristupu zaloZenému na ochrane
zakladnych prav.20

V tejto stvislosti zohrali dolezitt llohu viaceré rozhodnutia Sidneho dvora.
Pri online obsahu sa Sudny dvor odklonil od pévodného chapania
sprostredkovatel'ov ako pasivnych aktérov (napr. Google France?!) a uznal, Ze
niektoré  platformy  vykonavaji  aktivhu  dUlohu  prostrednictvom
automatizovanych technolégii ako napriklad optimalizicia, prezentacia alebo
propagécia ponuk, ako to potvrdil vo veci L’'Oréal.22 V pripadoch Scarlet
Extended a Netlog?3 nasledne vyvaZoval ekonomické zaujmy platforiem, najma
slobodu podnikat, s prdvom pouzivatelov na ochranu osobnych tdajov a
slobodu prejavu pri posudzovani zdkazu v§eobecného monitorovania.24

MozZno konStatovat, Ze hoci sudny aktivizmus uplne nevyrieSil otazky
tykajice sa zodpovednosti platforiem alebo transparentnosti pri moderovani
obsahu, poukazal na mozné ohrozenie zakladnych prav, ktoré predstavuje narast

18 DE GREGORIO, G.: The rise of digital constitutionalism in the European Union. In:
International Journal of Constitutional Law, roc¢. 19, ¢. 1,2021,s. 50

19 Charta zakladnych prav Eurépskej tnie, ¢l. 51.

20 DE GREGORIO, G.: The rise of digital constitutionalism in the European Union. In:
International Journal of Constitutional Law, roc¢. 19, ¢. 1, 2021, s. 51.

21 Rozsudok Stdneho dvora EU z 23. marca 2010, v spojenych veciach C-236/08 aZ C-
238/08, Google France SARL a Google Inc. proti Louis Vuitton Malletier SA.

22 Rozsudok Stdneho dvora EU z 12 jtla 2011, vo veci C-324/09 L’Oréal SA and ostatni
proti eBay International AG and ostatni,§ 124.

23 Rozsudok Stidneho dvora EU z 24. novembra 2011, vo veci C-70/10, Scarlet Extended
proti SABAM; Rozsudok Sidneho dvora EU z 16. februara 2012 vo veci C-360/10,
SABAM proti Netlog NV.

24 DE GREGORIO, G.: The rise of digital constitutionalism in the European Union. In:
International Journal of Constitutional Law, roc. 19, ¢. 1, 2021.
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novych sil platforiem v informacnej spolo¢nosti, a tym pripravil podu pre d’alsiu
fazu - eurdpsky digitalny konstitucionalizmus.

15.2.3 Tretia faza: Digitalny konstitucionalizmus

Rychly technologicky vyvoj v kombin4cii s liberalnym tstavnym pristupom
prispel k tomu, Ze online platformy ziskali dominantné postavenie v digitdlnom
prostredi. Ich rozsiahle vyuZzivanie algoritmickych nastrojov na moderovanie
obsahu a spracovanie dajov vyrazne znizilo transparentnost’ ich rozhodovania
a zacali vyvstavat otazky ohl'adom ich zodpovednosti.2> V neposlednom rade,
vzostup online platforiem otvoril zdsadné otazky tykajice sa reSpektovania
zakladnych prav?6, predovsetkym slobody prejavu asukromia, ale taktieZ
negativne dopady na samotné fungovanie demokratickych procesov v
digitadlnom prostredi.Z” Eur6pska Unia preto zacala systematicky prijimat pravne
mechanizmy na obmedzenie tejto sikromnej moci.

Jeho prvym vyraznym legislativnym prejavom je VSeobecné nariadenie o
ochrane udajov?28 (dalej ako ,GDPR"), ktoré presadilo chapanie ochrany tidajov
ako zakladného prava a zaroven ako nastroja stanovenia limitov sikromnych
subjektov, ktoré spracuvaju data v masovom rozsahu.?° Charakteristickym
znakom tohto pristupu je doraz na zodpovednost a regulaciu zaloZend na miere
rizika. GDPR nepracuje len s naslednou kontrolou poruseni, ale zavadza
proaktivne povinnosti pre prevadzkovatelov, ako su zasady ,privacy by
design“3® ¢i povinnost vykonavat posudenia vplyvu na ochranu ddajov v
pripadoch zvySeného rizika pre prava jednotlivcov.3! Zarovenn posiliiuje
procesné postavenie dotknutych oséb, najma prostrednictvom ochrany pred
vylu¢ne automatizovanym rozhodovanim, ktoré ma pravne ucinky.32 Vsetky

25 BURRELL, ].: How the machine ‘thinks’: Understanding opacity in machine learning
algorithms. In: Big Data & Society, ro¢. 3, ¢. 1, 2016.

26 BALKIN, J.: Free Speech in the Algorithmic Society: Big Data, Private Governance, and
New School Speech Regulation. In: U.C. Davis Law Review, ro¢. 51, 2018.

27 NEMITZ, P.. Constitutional democracy and technology in the age of artificial
intelligence. In: Philosophical Transactions of the Royal Society A: Mathematical,
Physical and Engineering Sciences, Vol. 376, Issue 2133, 2018.

28 Nariadenie Eurépskeho parlamentu a Rady (EU) 2016/679 z 27. aprila 2016 o
ochrane fyzickych os6b pri spracivani osobnych tidajov a o vol'nom pohybe takychto
udajov, ktorym sa zruSuje smernica 95/46/ES (vSeobecné nariadenie o ochrane
udajov). 0] L 119/1, 4.5.2016. Dalej len ,GDPR".

29 DE GREGORIO, G.: The rise of digital constitutionalism in the European Union. In:
International Journal of Constitutional Law, roc. 19, ¢. 1, 2021, s. 64.

30 GDPR, cl. 25.

31 GDPR, €l.35.

32 GDPR, cl. 21.
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tieto aspekty moZné chapat ako zhmotnenie tstavnych principov
transparentnosti, zodpovednosti a spravodlivého procesu v digitalnom
prostredi.

Na tento vyvoj nadvazuje DSA, ktory je oznaCovany za najvyraznejsi prejav
eurdpskeho digitdlneho konStitucionalizmu?33, ba dokonca za ,digitdlnu tstavu
Eurépy“.3* DSA posiliuje procesné zaruky, zvySuje transparentnost
moderovania obsahu a zavadza mechanizmy posudzovania a zmierfiovania
systémovych rizik vyplyvajicich z fungovania a dizajnu platforiem. Tym sa
digitalny konstitucionalizmus v EU postva od ochrany individualnych prav k
SirS§iemu ramcu spravy digitalneho priestoru, ktory sa snazi reagovat aj na
Strukturalne a systémové dosledky platformovej moci.

Cielom DSA je reagovat na moc online platforiem, najma v oblasti
moderovania obsahu, a aktualizovat regula¢ny model zaloZeny na smernici o
elektronickom obchode. Hoci DSA zachovava vynimky zo zodpovednosti a zakaz
vSeobecnej povinnosti monitorovania, vyrazne posiliiuje transparentnost,
zodpovednost a procesné zaruky pri moderovani obsahu. V tomto smere uklada
platformam povinnosti odévodnenia rozhodnuti3>, zohl'adiiovania zakladnych
prav pri moderovani obsahu3¢ a zabezpeCenia vnudtornych aj vonkajsSich
mechanizmov napravy. Osobitny rezim sa vztahuje na vel'mi velké online
platformy, ktoré musia identifikovat' a zmiernovat’ systémové rizika vyplyvajtuce
z dizajnu ich sluzieb, vratane algoritmickych systémov. Mozno konStatovat, ze
ide vtomto smere ide aj o kodifikaciu rozhodnuti Sidneho dvora, ktoré boli
spominané v predchadzajlcej Casti. Zavedenie vysokych sankcii za poruSenie
povinnosti podé¢iarkuje ambiciu EU vytvorit’ horizontalny a vynutitelny ramec,
ktory posilituje ochranu slobody prejavu a d’alsich zakladnych prav a zaroven
reflektuje tstavné hodnoty EU. Tym sa digitalny konstitucionalizmus v EU
posuva od ochrany individudlnych prav k SirSiemu ramcu spravy digitalneho
priestoru, ktory sa snaZzi reagovat aj na Strukturalne a systémové dosledky moci
platforiem.

33 DE GREGORIO, G.: Digital constitutionalism in Europe: Reframing rights and powers in
the algorithmic society. Cambridge: Cambridge University Press, 2022, s. 211.

3¢ POLLICINO, O.: The Quadrangular Shape of the Geometry of Digital Power(s) and the
Move Towards a Procedural Digital Constitutionalism. In: European Law Journal, roc.
29,¢.1-2,2023, s.29; BRADFORD, A.: Europe’s Digital Constitution. In: Virginia Journal
of International Law, ro¢. 64, 2023, s. 1-62.

35 Nariadenie Eurépskeho parlamentu a Rady (EU) 2022/2065 z 19. oktébra 2022 o
jednotnom trhu s digitAlnymi sluZbami a o zmene smernice 2000/31/ES (akt o
digitalnych sluzbach), 0] L 277, 27.10.2022, &l. 17.

36 Jbid, €l. 14 ods. 4
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15.3 Meta Oversight Board: digitadlny konstitucionalizmus v

praxi

Popri verejnopravnej reguldcii predstavuji reakciu na rasticu moc
platforiem aj samoregulacné mechanizmy, ktorymi sa snazia preniest ustavné
principy do vlastnej spravy online priestoru. Prikladom takéhoto pristupu je
MOB. Predstavuje kvdzi samoregulatny a mimosddny organ zriadeny
spolo¢nostou Meta, ktorého ciel'om je dohliadat na rozhodnutia o moderovani
obsahu na platformach Facebook a Instagram. Obcas byva zjednodusene
oznacovany ako ,Najvyssi stid Facebooku a Instagramu“3’, kedze zhmotiuje
pokus o zavedenie prvkov ustavného rozhodovania do sikromnej spravy online
priestoru.

Mozno konStatovat, Ze digitdlny konStitucionalizmus sa v modeli MOB
prejavuje predovsetkym v inStitucionalnej a normativnej rovine.

Z institucionalneho hl'adiska ma proces rozhodovania MOB Struktirovany
a kvazi-sidny charakter.3®8 Kazdy pripad moéze byt nahldseny samotnym
pouzivatel'om platformy alebo priamo vybraty spolo¢nostou Meta. Pouzivatelia
musia spliiat uréité procesné kritériaA - napriklad musia byt aktivnymi
pouZzivate'mia v lehote 15 dni od rozhodnutia Mety sa musia odvolat.3° MOB ma
vSak plnd diskre¢nd pravomoc vybrat si pripady, ktorym sa bude venovat.
Zameriava sa na emblematické pripady s potencidlom ovplyvnit buduce politiky
a prax - najma tie, ktoré sa dotykaju slobody prejavu, I'udskych prav ¢i otazok
verejného diskurzu.4?

Vybrané pripady preberaju patclenné panely, ktorych zloZenie by malo
reflektovat regionalnu a rodovi rozmanitost.4! MOB zhromazd'uje podklady od
dotknutych stran#?, verejnosti a odbornikov#3, pricom kone¢né rozhodnutie
prijima vac¢sinovym hlasovanim. Rozhodnutia MOB maju zavazny ucinok, Meta

37 DOUEK, E.: Facebook's “Oversight Board”: Move Fast with Stable Infrastructure and
Humility. In: North Carolina Journal of Law & Technology, ro¢. 21, ¢.1,2019; GRADON],
L.: Constitutional Review via Facebook’s Oversight Board: How Platform Governance
Had Its Marbury v Madison, Verfassungsblog, 10. februar 2021. Online:
https://verfassungsblog.de/fob-marbury-v-madison/.

38 JAFFE, L. L.: The right to judicial review I. In: Harvard Law Review, ro¢. 71, 1957, s. 401

39 QOversight Board Bylaws, Article 3 sec. 1.1.

40 MAZUR,]., GRAMBLICKOVA, B.: New Regulatory Force of Cyberspace: The Case of Meta’s
Oversight Board. In: Masaryk University Journal of Law and Technology, ro¢. 17, ¢. 1,
2023,s.8.

41 OVERSIGHT BOARD: Oversight Board Bylaws, 2025, Art. 1, sec. 3.1.3. Online:
https://www.oversightboard.com/wp-content/uploads/2025/07 /Oversight-Board-
Bylaws-June-2025.pdf.

42 Ipid, Article 3 Sec. 3.

43 Ibid, Article 1, Sec. 3.1.4.
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je povinna ich implementovat a zabezpecit, aby podobné situicie boli
posudzované v sulade s vytvorenym precedensom.** Teda mozno konstatovat,
7e rozhodovaci proces MOB napliia ur¢ité verejne dostupné procesné $tandardy,
ktoré formalne evokuju principy riadneho procesu, transparentnosti a pravnej
istoty zndme zo stidneho rozhodovania.

Z normativneho hladiska MOB integruje zakladné hodnoty a ciele
digitadlneho konstitucionalizmu priamo do svojho rozhodovania. Pri posudzovani
jednotlivych pripadov sa opiera nielen o interné zasady spoloc¢nosti Meta, ale aj
o medzinarodné l'udskopravne standardy, najma clanok 19 Medzinarodného
paktu o obc¢ianskych a politickych pravach (ICCPR). V pripadoch konfliktu medzi
zasadami spolo¢nosti a ludskopravnymi normami sa MOB zavazuje
uprednostnit ochranu l'udskych prav.4>

Napokon, mozno pozorovat snahu o formovanie uréitych nadnarodnych
Standardov moderovania obsahu. Jej rozhodnutia maju ambiciu presiahnut
narodné dstavné ramce a formovat vlastny pristup k otdzkam slobody prejavu a
politického diskurzu. Tym sa Meta ciastocne diStancuje od regionalnych
ustavnych tradicii a vytvara svoj vlastny model digitalnej tistavnosti.4¢ Niektor{
autori dokonca MOB pripisuju potencidl stat sa efektivnym novym typom
medzinarodného organu ochrany l'udskych prav, pricom MOB prirovnavaju
k medzinarodnym l'udskopravnym tribunalom.4?

Pri blizSom pohlade na najznamejsie rozhodnutie MOB, ktoré bolo
nacrtnuté uz v uvode prispevku - rozhodnutie o pozastaveni uc¢tu Donalda
Trumpa, mozZno sledovat, ako sa vyS$Sie spomenuté principy digitalneho
konsStitucionalizmu premietli do tohto rozhodnutia, najmd v podobe
obmedzovania sukromnej moci, posiliiovania transparentnosti, aplikacie
I'udskopravnych standardov, ako aj medzinarodného rozmeru rozhodnutia.

MOB potvrdila rozhodnutie spolo¢nosti Meta pozastavit Trumpove ¢ty na
Facebooku a Instagrame po tutoku na Kapitol 6. januara 2021, kedZe jeho
prispevky mohli predstavovat riziko podnecovania nasilia.*8 Zarovei v§ak MOB

44 ]bid, Article 2, sec. 2.3.

4 META OVERSIGHT BOARD: Our Work. Online:
https://www.oversightboard.com/our-work/.

46 DA CONCEICAO, L. H. M.: A constitutional reflector? Assessing societal and digital
constitutionalism in Meta’s Oversight Board. In: Global Constitutionalism, ro¢. 13, ¢. 3,
2024,s.570.

47 HELFER, L. R, LAND, M. K.: The Meta Oversight Board's Human Rights Future. In:
Cardozo Law Review, roc. 44, 2022, s. 2233.

48 META OVERSIGHT BOARD: Decision on the indefinite suspension of Donald . Trump’s
accounts (Case No. FB-691QAMH]). Oversight Board, 5. maj 2021. Online:
https://www.oversightboard.com/decision/fb-691qambhj/.
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konstatovala, Ze neurcita a ¢asovo neobmedzena povaha pozastavenia uctu je v
rozpore s pravidlami spolo¢nosti aj s poziadavkami predvidatel'nosti, ktoré su
vlastné principom pravneho Statu. ,Neurcity zdkaz“ nebol v komunitnych
Standardoch nikde upraveny, a preto MOB nariadila, aby Meta urcila jasnd a
primeranu sankciu v sulade s vlastnymi pravidlami a s medzinarodnymi
normami ochrany l'udskych prav.4® Vtomto smere mozno ilustrovat
obmedzenie sikromnej moci a taktiez apel na transparentnost, predvidatel'nost
a spravodlivy proces.

Dalej sa v rozhodnuti prejavil l'udskopravny ramec digitalneho
konstitucionalizmu. MOB hodnotila Trumpove prispevky nielen podl'a internych
pravidiel spolo¢nosti Meta, ale aj v kontexte medzinarodnych l'udskych prav,
najma ¢lanku 19 ICCPR - préava na slobodu prejavu. Pri hodnoteni zasahu do
slobody prejavu bol zaroven aplikovany aj tradi¢ny test proporcionality, bezne
pouZivany pri vyvazovani l'udskych prav, v rdmci ktorého skimala legitimnost’
sledovaného ciel'a, nevyhnutnost zasahu a jeho primeranost vo vztahu k
ochrane verejného zaujmu.5® Tymto spdsobom doslo Kk horizontalnemu
posobeniu l'udskych prav voci sikromnym subjektom, co tvori jednu
z ustrednych myslienok digitalneho konstitucionalizmu.

V neposlednom rade, rozhodnutie zarovei ilustruje nadnarodny charakter
digitdlneho konstitucionalizmu, kedZe MOB vyslovne odmietla aplikovat
americky absolutny vyklad slobody prejavu.>! Namiesto toho sa prihlasila k
univerzalnym l'udskopravnym Standardom asvojim rozhodnutim pripustila
zasah do slobody prejavu, ak takyto zasah prejde vysSie spominanym testom
proporcionality.

15.4 Kritické pohl'ady

Napriek tomu, Ze MOB byva oznacovana za ,bezprecedentny experiment v
samosprdve platforiem“52 a pokus o implementovanie principov digitalneho
konstitucionalizmu do praxe, jej fungovanie sprevadza mnozstvo zasadnych
kritik, ktoré spochybnuju jej efektivitu, nezavislost a schopnost realne obmedzit
moc spolo¢nosti Meta a chranit’ prava pouzivatel'ov.

49 Ibid.

50 Jpid.

51 DA CONCEIGAO, L. H. M.: A constitutional reflector? Assessing societal and digital
constitutionalism in Meta’s Oversight Board. In: Global Constitutionalism, ro¢. 13, ¢. 3,
2024,s.570.

52 KLONICK, K.: The Facebook Oversight Board: Creating an Independent Institution to
Adjudicate Online Free Expression. In: Yale Law Journal, ro¢. 129, €. 8, 202, s. 2449.
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Jednou z hlavnych vyhrad sd funkéné deficity a neefektivnost MOB ako
mechanizmu napravy pre pouzivatelov. Data poukazuji na vyraznu
nedostupnost tohto mechanizmu pre beznych pouzivatel'ov platforiem. Zatial o
priblizne 15 % pripadov predloZenych samotnou spolo¢nostou Meta je prijatych
na preskiimanie, v pripade podani zo strany pouZivatel'ov ide len o 0,002 %
pripadov.53 Na tdto nerovnovahu nadvazuje aj rozdiel v samotnych vysledkoch
rozhodovania. Pripady iniciované Metou boli potvrdené v priblizne 53 %
rozhodnuti, zatial’ ¢o v pripade pouzivatel'skych podani bola ispesnost len okolo
12,5 %.54 Takato disproporcia spochybnuje charakter MOB ako efektivneho a
dostupného opravného prostriedku a naznacuje, Ze mechanizmus je
Strukturalne nastaveny v prospech zaujmov platformy.

Dalsia linia kritiky smeruje k demokratickym deficitom a pouZivaniu
konstitucionalnych analégii, teda Ze je MOB casto prirovnavana k najvyssiemu
stdu’s alebo l'udskopravnym tribunalom.5¢ Avsak, v skutoénosti MOB nespliiia
potrebné ustavné kritéria, aby mohla figurovat ako skutocne nezavisly kvazi-
sudny organ. V tomto smere tu absentuju klasické ustavné mechanizmy bfzd a
protivah, kedZe Meta si zachovava rozhodujice slovo pri akejkol'vek zmene
Charty MOB aj pri implementacii jej odporicani.>” Rovnako tak je MOB nepriamo
financne zavisla od samotnej spoloc¢nosti.>® V neposlednom rade MOB trpi
zasadnym deficitom demokratickej legitimity - jej ¢lenovia nie su voleni
pouZzivatel'mi ani verejnostou a mozné mechanizmy participacie zostavajui bez
rozhodujuceho vplyvu. Tym padom ,prinajlepsom, sliZi architektira MOB na to,
aby vysledok ziskal vdcsSiu vnutorni legitimitu, ¢im sa kvalifikuje ako
samoregulacné rozhodnutie, ktoré preslo specidlnym postupom. Tieto Crty

53 PONGO, T, KALMAN, R,, SZANISZLO, R.B. AND TRIBL, N.: Oversight Board-An Effective
Tool to Protect Free Speech? In:Masaryk University Journal of Law and
Technology, Vol. 19, No. 2, 2025, s. 171.

54 Ibid, s. 165.

55 DOUEK, E.: Facebook's “Oversight Board”: Move Fast with Stable Infrastructure and
Humility. In: North Carolina Journal of Law & Technology, ro¢. 21, ¢.1,2019; GRADON],
L.: Constitutional Review via Facebook’s Oversight Board: How Platform Governance
Had Its Marbury v Madison. Verfassungsblog, 10. februar 2021. Online:
https://verfassungsblog.de/fob-marbury-v-madison/.

56 HELFER, L. R, LAND, M. K.: The Meta Oversight Board's Human Rights Future. In:
Cardozo Law Review, ro¢. 44, 2022, s. 2233.

57 KLONICK, K.: The Facebook Oversight Board: Creating an Independent Institution to
Adjudicate Online Free Expression. In: Yale Law Journal, ro¢. 129, €. 8, 202, s. 2457-
2466.

58 Ibid, s. 2469.
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nezodpovedaji demokratickej tstavnej architektiire, ktord by oprdviiovala
operovat's pojmami ,sud" a ,tstava“.5?

Napokon je potrebné zdéraznit, Zze MOB disponuje len velmi obmedzenou
schopnostou redlne zasiahnut do vykonu moci spolo¢nosti Meta na systémovej
urovni. Hoci jej rozhodnutia mézu mat’ precedencny charakter pri posudzovani
jednotlivych zasahov do obsahu, MOB nema pravomoc ani mandat zasahovat do
tvorby pravidiel platformy. Jej pésobenie sa tak obmedzuje na dodatocné
preskimavanie individualnych pripadov, ¢o sa v kontexte komplexnych
digitdlnych ekosystémov javi ako nedostatotny ndastroj kontroly.®®© Samotné
interné analyzy spoloCnosti Meta pritom poukazuji na to, Ze rieSenie
jednotlivych prispevkov ¢i komentarov ma len marginalny vplyv na Sirenie
dezinformacii a inych Skodlivych javov, ktoré casto vznikaju v dosledku
fungovania algoritmov a optimalizicie obsahu na angaZovanost pouZivatel'ov,
nie v désledku porusenia obsahovych pravidiel.6!

Hoci tloha MOB v oblasti moderovania obsahu mdéze pdsobit ako prejav
zodpovedného spravania, v skuto¢nosti nenahradza potrebu nezavislej kontroly
najzasadnejSich prvkov moci platforiem, teda algoritmickych systémov a
celkovej architektury digitalneho priestoru. Absencia pravomoci kontrolovat
algoritmy a architektdru platformy tak predstavuje zasadny limit jej efektivnosti.
V dobsledku toho moZe MOB skor prispievat k legitimizacii existujicej
koncentracie sikromnej moci nez k jej reAlnemu obmedzeniu. 62

Kritika MOB vsak nepredstavuje izolovany problém viazany vylucne na
inStitucionalny dizajn jednej platformy, ale otvara SirSiu otazku samotnych
limitov digitalneho konstitucionalizmu ako normativneho a teoretického ramca.

Jedna z najzdsadnejSich vyhrad voci digitdlnemu konsStitucionalizmu
spo¢iva v tom, Ze samotné prepojenie digitdlnych platforiem na principy

59 KELLER, C. 1, PEREIRA, J. R. G.: Digital constitutionalism as an online speech governance
framework: A critical approach. In: SPIECKER gen. DOHMANN, 1., SCHERTEL MENDES,
L, CAMPOS, R. R. (eds.): Digital Constitutionalism. Baden-Baden: Nomos
Verlagsgesellschaft mbH & Co. KG, 2025, s. 305.

60 MAZUR,]., GRAMBLICKOVA, B.: New Regulatory Force of Cyberspace: The Case of Meta’s
Oversight Board. In: Masaryk University Journal of Law and Technology, ro¢. 17, ¢. 1,
2023,s.12.

61 (O’SULLIVAN, D.,, SUBRAMANIAM, T., DUFFY, C.: Not Stopping “Stop the Steal:” Facebook
Papers Paint Damning Picture of Company’s Role in Insurrection, CNN, 22. oktdber
2021. Online: https://edition.cnn.com/2021/10/22 /business/january-6-
insurrection-facebook-papers/index.html.

62 DOUEK, E.: Facebook's “Oversight Board”: Move Fast with Stable Infrastructure and
Humility. In: North Carolina Journal of Law & Technology, ro¢. 21, ¢. 1, 2019. s. 74;
KLONICK, K.: The Facebook Oversight Board: Creating an Independent Institution to
Adjudicate Online Free Expression. In: Yale Law Journal, ro¢. 129, €. 8, 2020, s. 2475.
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pravneho Statu eSte neznamena skutoc¢né obmedzenie ich moci. Zavedenie
pravidiel transparentnosti, proporcionality ¢i procesnych zaruk totiz implicitne
potvrdzuje fakt, Zze prave tieto sikromné subjekty st opravnené rozhodovat o
hraniciach online prejavu. Pokial sa regulacné zasahy obmedzuju len na
normativne radmcovanie vykonu tejto moci, bez toho, aby spochybiiovali
samotnu architektiru a instituciondlne mechanizmy, ktoré ju umoZiujq,
dochadza skor k jej formalizacii neZ k jej naruSeniu. 63

V tomto zmysle digitadlny konstitucionalizmus ¢asto posobi paradoxne:
namiesto oslabovania asymetrickych mocenskych vztahov im poskytuje novy
jazyk legitimity. Ustavné metafory, procesné S$tandardy a ludskopravna
argumenticia mozu vytvarat dojem, Ze vykon moci platforiem je dostatocne
kontrolovany a legitimizovany, hoci jeho materidlne zdklady - algoritmicka
architektira, ekonomika pozornosti ¢i centralizované rozhodovanie zostavaju
nedotknuté. Kritici preto upozornujui, ze digitdlny konStitucionalizmus v
mnohych podobach nefunguje ako nastroj redistribiicie moci, ale skoér ako
teoreticky ramec, ktory prekryva nerovnovahu moci ,pldstom legitimity“.54

Dalsi problém spotiva v idealizovanom chapani subjektov, na ktoré sa
digitdlny konStitucionalizmus odvolava. Koncept Casto pracuje s predstavou
pouzivatela ako obdobou ustavodarného subjektu - l'udu , bez toho, aby
dostato¢ne reflektoval materidlne podmienky digitdlnych platforiem, ktoré
fungujd ako globalne, komerc¢né infraStruktiry. Analdgie so spolocenskou
zmluvou ¢i verejnou sférou su preto kritizované ako zjednoduSené, kedZe
digitalny priestor je v skuto¢nosti organizovany prostrednictvom sikromnych
zmluvnych vztahov scielom C€o najvy$Sieho zisku, nie na demokraticki
participaciu.6®> Tieto vyhrady spolotne naznacuju, Ze digitalny
konstitucionalizmus stoji na napati medzi normativnou ambiciou ochrany
zakladnych prav a materidlnou realitou sdkromnej moci platforiem
a platformovej ekonomiky.

63 KELLER, C.1, PEREIRA, J. R. G.: Digital constitutionalism as an online speech governance
framework: A critical approach. In: SPIECKER gen. DOHMANN, 1., SCHERTEL MENDES,
L, CAMPOS, R. R. (eds.): Digital Constitutionalism. Baden-Baden: Nomos
Verlagsgesellschaft mbH & Co. KG, 2025, s. 309.

6¢ HELBERGER, N.: The Political Power of Platforms: How Current Attempts to Regulate
Misinformation Amplify Opinion Power. In: Digital Journalism, ro¢. 8, ¢. 6, 2020, s. 842-
854.

65 TERLZIS, P.: Against digital constitutionalism. In: European Law Open, roc. 3, ¢. 2, 2024,
s. 341.
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Zaver

V zavere mozno Kkonstatovat, ze cielom predloZeného prispevku bolo
analyzovat presun rozhodovacej moci o zakladnych pravach z verejnych institucii
na sukromné digitdlne platformy a preskiimat, ako sa v tomto kontexte formuje
koncept digitdlneho  konsStitucionalizmu. MoZno zhrndt, Digitdlny
konStitucionalizmus predstavuje reakciu na zdsadnd premenu vykonu moci v
digitdlnom priestore, kde sukromné platformy nadobudli schopnost
systematicky ovplyvnovat vykon zakladnych prav.

Analyza MOB ukazala, Ze hoci samoregulacné mechanizmy mézu do spravy
digitalnych platforiem vnasat' jazyk dstavnych principov, ako st proporcionalita,
transparentnost’ a riadny proces, ich schopnost redlne obmedzit koncentraciu
sukromnej moci zostidva obmedzend. MoZno konstatovat, Ze samoregula¢né
modely nezasahuju do samotnych Strukturdlnych a technickych zakladov
platformovej moci, prostrednictvom ktorych sa vykon tejto moci uskutociiuje, a
preto nedokazu adresovat jej systémové ddsledky.

Z uvedenych zisteni vyplyva, Ze ochranu zakladnych prav v digitalnom
priestore nemozno zalozit vyluéne na samoregulacnych mechanizmoch
platforiem. TaZisko normativnej odpovede sa v eurépskom kontexte prestva k
zavaznym verejnopravnym ramcom, predovSetkym k DSA, ktory predstavuje
pokus o pretavenie principov digitdlneho konsStitucionalizmu do pravne
vynutitel'nych povinnosti. Osobitny vyznam ma v tomto smere ¢lanok 14 ods. 4
DSA, ktory pozaduje, aby zmluvné podmienky platforiem boli formulované a
uplatiiované v silade so zakladnymi pravami pouzivatel'ov.

Zarovenn vSak bolo poukazané na to, Ze samotné procesné zaruky a
individudlne opravné prostriedky nepostacuji na ucinné rieSenie vyziev
algoritmickej spolo¢nosti. Regula¢né Usilie je preto potrebné rozsirit aj na
systémové rizika vyplyvajice z dizajnu platforiem, ich obchodnych modelov a
algoritmickych systémov, ktoré zasadnym sposobom formuju verejny diskurz
este pred samotnym rozhodovanim o obsahu. Len kombinacia pravne zavaznej
regulicie, zvySenej transparentnosti algoritmického fungovania a ucinnej
verejnej kontroly méze zabezpecit, aby digitalny konstitucionalizmus neostal len
metaforou, ale stal sa funkénym nastrojom ochrany zakladnych prav v
digitalnom priestore.
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16 Citanie mysle, prepisovanie pravidiel? Ludské prava v ére
neurotechnolégii

Laura Gazdagovad
https://doi.org/10.33542/HRF-0541-2-16

Abstrakt

"Freedom of thought includes the right to develop ideas autonomously and free
from  impermissible  external influence, making protection against
neurotechnological interventions essential. However, neither the Human Rights
Committee (HRC) nor the European Court of Human Rights (ECtHR) has clearly
defined what freedom of thought entails. Despite the rapid development of
neurotechnologies, this right remains often overlooked; even the Council of
Europe’s Guide on Artificial Intelligence does not mention it. Some authors, such as
Alegre, propose a broad interpretation of “thought,” encompassing emotional
states, political opinions, and even ordinary mental processes. A precise definition
of the concept of “thought” is necessary to assess whether the protection of freedom
of thought is sufficient, or whether a new right to mental self-determination is
needed to safeguard the entire mind, including emotions and non-rational
processes. Neurotechnologies devices that interact with the human nervous system
have revolutionized medicine and neuroscience, enabling the treatment of
Parkinson’s disease and drug-resistant depression, improving cognitive and motor
abilities, and even altering perception and memory. These technologies include
brain-computer interfaces (BCls), deep brain stimulation (DBS), and transcranial
direct current stimulation (tDCS). Advances in neurotechnology and artificial
intelligence provide unprecedented insights into the human brain, with increasing
possibilities to influence and measure brain activity. These developments raise
complex ethical and legal questions. Proponents of neurorights argue for the
introduction of new human rights to protect mental processes and brain data. This
study focuses on the research question: which existing explicitly recognized rights
may be threatened by the development of neurotechnologies, and is there a need to
introduce new neurorights?”

Uvod

Pokroky v oblasti neurotechnoldgii a umelej inteligencie (angl. Artifical
Inteligence (d'alej len ,,Al“)) otvaraji nové horizonty v porozumeni a modulacii
mozgovych procesov. Predmetné moderné technoldgie dokdzu monitorovat
mozgovu aktivitu s vysokou presnostou a umozinuju nielen diagnostiku ci
zmiernenie priznakov neurologickych a psychiatrickych ochoreni, ale aj
asistenciu osobdm so zdravotnym postihnutim pri obnove mobility a
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komunikacie. = Takyto technologicky vyvoj prindsa vSak aj nové etické
a predovsetkym pravne vyzvy. V sticasnosti sa diskutuje, do akej miery dokazu
existujice pravne ramce zabezpecit ochranu jednotlivcov voci potencidlnym
rizikdm spojenym s monitorovanim a ovplyviiovanim mozgovych funkcii. Na
medzinarodnej aj regionalnej irovni sa preto vytvaraju odporucania a regulacné
mechanizmy, ktoré maju za ciel minimalizovat rizika zneuzitia neurotechnolégii
a zaroven podporit ich bezpecné a eticky zodpovedné vyuzitie. Praktické
skisenosti z adaptacie existujucich prav v kontexte novych technoldgii,
poukazuji na skutocnost, Ze progresivna interpretdcia uZ existujicich
a explicitne zakotvenych 'udskych prav méze byt ac¢innejSia a udrzatel'nejsia nez
vytvaranie uplne novych l'udskych prav. Sicasne je dolezité, aby regulacné a
etické ramce boli flexibilné a dokazali reagovat na rychle technologické zmeny,
pricom zachovavaju ochranu zakladnych prav, dostojnosti a autondmie
jednotlivca. Cielom Cclanku je preto preskimat a zhodnotit moZnosti a
obmedzenia existujucich l'udsko-pravnych mechanizmov pri regulacii
neurotechnolégii a ich integracie s Al a zarovein identifikovat potencidlne
pristupy, ktoré by mohli podporit ich bezpe¢né a eticky prijatelné vyuzitie v
budicnosti.

16.1 Integracia neurotechnoldgii a umelej inteligencie v
modernej medicine a technike

Moderné technolégie moZno povaZovat za jeden z pilierov sucasnej
vedecko-technickej transformacie, ktoré maju vyrazne pozitivny dopad na rézne
aspekty l'udskej existencie a ktorych vplyv bude v nasledujucich rokoch
s najvacSou pravdepodobnostou nadalej narastat. Avsak rychle a rozsiahle
zmeny su casto komplexné, dynamické a nie vZdy transparentné ¢i l'ahko
predvidatel'né. Tieto skutoCnosti preto vyvolavaju zavazné otazky a obavy
tykajice sa SirSich spoloCenskych, etickych a pravnych doésledkov vyuZivania
modernych technolégii v sicasnej spolo¢nosti. Moderné technolégie zaroven
rychlo menia nase mozZnosti porozumiet fungovaniu I'udského mozgu, ako aj
zasahovat do jeho funkcifi a dysfunkcii, najmad ked sa integruji s
neurotechnolégiou. Niektoré neinvazivne neurotechnolégie st zndme a
vyuzivané uz celé desatrocia. Typickym prikladom je elektroencefalografia
(dalej ako ,, EEG), ktora sa Siroko pouziva na meranie mozgovej aktivity, alebo
transkranidlna magneticka stimulécia (d'alej ako ,, TMS“), umoziiujica externt
stimulaciu urcitych oblasti mozgu.! TMS je zaroven schvalenou terapeutickou

1 HENSING, J., FAIKA, A.: Neurotechnology: A New Frontier for Prosperity and Security in
Germany and Europe? In: GPPi, 2025. Online:
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metddou pri liecbe niektorych duSevnych portch, ako napriklad depresie. V
poslednych rokoch sa v8ak vyrazne rozvijaju aj invazivne neurotechnolégie,
ktoré si vyzaduju implantaciu zariadeni priamo do mozgu (a teda
prostrednictvom neurochirurgie) alebo iné fyzické zasahy do nervového
systému. Ide o novsiu, rychlo sa rozvijajucu oblast, izko spéatd s pokrokom v
biotechnolégii a nanotechnolégii. Medzi tieto techniky patri napriklad
elektrokortikografia, ktora umoZiiuje presnejSi zadznam nervovej aktivity, a
hlboka mozgova stimulacia (angl. Deep Brain Stimulation d'alej ako ,,DBS*), ktora
je dnes dostupnou a klinicky overenou metédou. DBS sa pouZziva najma pri liecbe
Parkinsonovej choroby, kde pomaha zniZovat tremor a dalSie symptémy
choroby. 2 Mnohé z tychto technolégif funguju na principe uzavretych spatno-
vazbovych systémov, v ktorych algoritmy Al priebeZne analyzujd ,neuralne”
signdly a v redlnom case prispésobuju stimulacné alebo dekdédovacie
parametre.> V takychto pripadoch moderné technolégie preukazuju
(predovsetkym AI) svoj potencial, napriklad pri DBS umoZiiuju presnejsiu
identifikaciu cielovych oblasti mozgu a individualizaciu stimula¢nych
protokolov na zaklade rozpoznavania komplexnych vzorcov ochoreni vo
velkoobjemovych neuralnych datach.

Neurotechnoldgie teda zahfnaju Siroka Skalu invazivnych (resp.
semiinvazivnych) a neinvazivnych zariadeni schopnych dekédovat a modulovat
nervovu aktivitu. Vyznamny pokrok sa dosiahol najma v rozhraniach schémy
,mozog-pocitac” (angl. Brain-Computer Interfaces, dalej ako ,BCI“), ktoré
spajaju mozgovu aktivitu s externym pocitacom alebo strojom, a to bud v
otvorenej, alebo uzavretej slucke. Napriklad intrakortikdlne elektrédové
implantaty dokazu dekédovat poZadované pohyby paZi a umoznit ovladdanie
robotickych ramien alebo kurzorov aj u uplne paralyzovanych pacientov.4
Nedavne experimenty zamerané na motoricki kontrolu preukazali presnost
dekédovania pohybov presahujicu 85 percent.> ESte vacsi pokrok sa
zaznamenal pri dekédovani re¢i pricom v roku 2024 vedci pomocou
implantovanych senzorov dokazali rekonsStruovat pokusy o re¢ u osob s

https://gppi.net/2025/03/27 /neurotechnology-a-new-frontier-for-prosperity-and-
security-in-germany-and-europe.

2 Jbid.

3 Ibid.

4 BlizSie pozri: WILLETT, F.R. et al.: A high-performance speech neuroprosthesis. In:
Nature, ro¢. 620, 2023, s. 1031-1036. Online: https://doi.org/10.1038/s41586-023-
06377-x.

5 PATRICK-KRUEGER, K.M., BURKHART, I. a CONTRERAS-VIDAL, ]J.L.: The state of
clinical trials of implantable brain-computer interfaces. In: Nature Reviews
Bioengineering, 2025, s. 50-67. Online: https://doi.org/10.1038/s44222-024-00239-
5.


https://gppi.net/2025/03/27/neurotechnology-a-new-frontier-for-prosperity-and-security-in-germany-and-europe
https://gppi.net/2025/03/27/neurotechnology-a-new-frontier-for-prosperity-and-security-in-germany-and-europe
https://doi.org/10.1038/s41586-023-06377-x
https://doi.org/10.1038/s41586-023-06377-x
https://doi.org/10.1038/s44222-024-00239-5
https://doi.org/10.1038/s44222-024-00239-5
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amyotrofickou lateralnou sklerézou s presnostou az 97,5 percenta.6 Predmetné
Stadie preukazuju, Ze invazivne BCI dokdZu premietat mentdlnu aktivitu do
konkrétnych akcii, ¢im umoziiujd obnovu komunikacie a mobility u osob so
zdravotnym postihnutim.? KlI'icovym prvkom umozZnujicim dnesné fungovanie
BCI je z velkej casti samozrejme aj Al. Moderné rozhrania BCI su postavené na
algoritmoch strojového a hlbokého ucenia, ktoré zabezpecuju presné
spracovanie, interpretdciu a predikciu neurdlnych signalov. Bez tychto
algoritmickych nastrojov by spol'ahlivé dekédovanie komplexnych mozgovych
dat nebolo mozZné. V oblasti BCI plni umel3 inteligencia najma tieto funkcie:

) rozpoznavanie komplexnych vzorcov v mozgovych signaloch,
Co vyrazne zvySuje schopnost systémov identifikovat pouzivatelove
mentalne prikazy ¢i zdmery,

. filtrovanie Sumu v redlnom case, ktoré umoznuje stabilné a
presné dekddovanie ,,neuralnej“ aktivity aj v dynamickych podmienkach,

o predikcia pouzivatel'ovych zdmerov a emocionalnych stavov, a
to na zaklade jemnych, pre 'udského pozorovatel'a takmer nerozoznatel'nych
zmien v neurénovej aktivite,

o adaptacia pouzivatel'ského rozhrania podl'a kontextu a spatnej
vazby, ¢o vedie k vy$Sej miere personalizacie, efektivnejSiemu ovladaniu a
dlhodobej spol'ahlivosti systému.8

Uvedené schopnosti Al vyrazne rozsiruji vykonové moznosti BCI, ktoré tak
postupne nadobudaju charakter vysoko adaptivnych, prediktivnych a
pouzivatel'sky orientovanych neurotechnoldgii. Integracia Al tak nepredstavuje
iba technologické rozsirenie, ale stava sa zakladnou architektonickou sticastou
sucasnych neurotechnologickych systémov.

16.1.1 Kratky exkurz do regulacie umelej inteligencie v EU a

jej dosledky pre neurotechnolégie
Z regionalneho hl'adiska, najma z pohl'adu pravotvorby EU, je s ohl'adom na
problematiku neurotechnolégii v korelacii s Al relevantna prava tiprava podla

6 CARD, N.S. et al.: An accurate and rapidly calibrating speech neuroprosthesis. In: New
England Journal of Medicine, ro¢. 391, 2024, s. 609-618.

7 Informacie a primarne zdroje ziskané: SZOSZKIEWICZ, L., YUSTE, R.: Mental privacy:
navigating risks, rights and regulation: Advances in neuroscience challenge
contemporary legal frameworks to protect mental privacy. In: EMBO Reports, €. 14,
2025, s. 3469-3473. Online: https://doi.org/10.1038/s44319-025-00505-6.

8 ZHANG, H. et al. Brain-computer interfaces: the innovative key to unlocking
neurological conditions. In: International Journal of Surgery, ro¢. 110, ¢. 9, 2024, s.
5745-5762. Online: https://doi.org/10.1097/]S9.0000000000002022.
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nariadenia Eurépskeho parlamentu a Rady (EU) 2024/1689 (zndmeho ako Akt
o umelej inteligencii) (d'alej len ako ,,AIA“), ktora v ¢l. 3 ods. 1 definuje Al ako
,Strojovy systém, ktory je dizajnovany na prevddzku sréznymi uroviiami
autonémnosti, ktory méZe po nasadeni prejavovat adaptabilitu a ktory pre
explicitné alebo implicitné ciele odvodzuje zo vstupov, ktoré dostdva, spdsob
generovania vystupov, ako st predpovede, obsah, odporticania alebo rozhodnutia,
ktoré mézZu ovplyvnit fyzické alebo virtudlne prostredie.” Predmetna definicia
podl'a tvrdeni Santalu zahfna aj pokrocilé algoritmy strojového ucenia, bezne
vyuzivané aj v neurovede, napriklad konvolu¢né neurénové siete® dekddujuice
mozgové signaly z EEG Ci generativne siete rekonstruujuce vizudlne podnety z
mozgovej aktivity. Al systém moZe existovat ako samostatny softvér alebo byt
sucastou iného produktu a pritom nemusi byt fyzicky integrovany do hardvéru
(napr. softvér pre spracovanie signdlov z EEG-headsetu). Z toho v§ak nevyplyva
skutocnost, Ze kazdy systém Al automaticky podlieha reguldcii AIA. Podl'a AIA sa
regulacny rdmec uplatni len vtedy, ak systém patri do jednej z definovanych
rizikovych kategorii.

Ilustrdcia ¢. 1 rizikovych kategorii vyuzivania Al podl'a AIA1°

V akte o umelej inteligencii sa vymedzuja Styri urovne rizika pre systémy umelej inteligencie:

& HIGH RISK

AlA, ako je mozné vyvodit' z I[lustracie ¢. 1, rozliSuje viacero drovni rizika
systémov Al, pricom kazdd z nich je spojend so Specifickym regulacnym
rezimom. Na najvysSej urovni pyramidy sa nachadzaju systémy povaZované za

9 Pre odbornejsie vysvetlenie pozri: XU, Y., VAZIRI-PASHKAM, M.: Limits to visual
representational correspondence between convolutional neural networks and the
human brain. In: Nature Communications, ro¢. 12, ¢. 1, 2021, s. 2065. Online:
https://doi.org/10.1038/s41467-021-22244-7.

10 EUROPSKA KOMISIA: Al Act, posledni aktualizicia 11. méja 2026. Online:
https://digital-strategy.ec.europa.eu/en/policies/regulatory-framework-ai.
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Jheprijatelné riziko“, ktoré predstavuju jednoznac¢nd hrozbu pre bezpecnost,
zakladné prava a spolocenské fungovanie. Tieto systémy sd podla AIA
normativne zakdzané. Do tejto kategérie patria najmid postupy vyuZzivajice
manipulativne a klamlivé techniky zaloZené na umelej inteligencii, vyuzivanie
zranitel'nosti jednotlivcov, systémy socialneho skoérovania, modely predikcie
individualneho rizika spachania trestnej cinnosti, plosné zhromazdovanie
udajov z internetu alebo kamerovych systémov na ucely tvorby databaz na
rozpoznavanie tvari, ako aj systémy na rozpoznavanie emocii v pracovnom
prostredi alebo vo vzdelavacich institiciach. Rovnako je zakdzana biometricka
kategorizdcia umoziiujuca odvodenie chranenych charakteristik a pouZivanie
vzdialeného, v realnom case fungujuceho biometrického identifikatného
systému na ucely presadzovania prava na verejne pristupnych miestach.1
Nizsiu droven predstavuju systémy oznacené ako ,vysoko rizikové”. Ide o
pripady, pri ktorych mézZe nespravne fungovanie umelej inteligencie sposobit
vazne ohrozenie zdravia, bezpecnosti alebo zakladnych prav jednotlivca. Sem
patri pouzivanie Al ako bezpec¢nostnych komponentov kritickej infrastruktury,
systémy ovplyviiujice pristup k vzdelaniu, produkty zdravotnickej povahy
vyuzivajuce Al, nastroje v oblasti zamestnavania a riadenia pracovnej sily,
systémy podmieniujice pristup k nevyhnutnym sluzbam, technoldgie urcené na
dialkovud biometricku identifikaciu ¢i kategorizaciu, ako aj rieSenia pouzivané v
oblasti presadzovania prava, migracie, azylu, spravy hranic, justi¢nej ¢innosti a
demokratickych procesov. Vysokorizikové systémy podliehaju prisnemu
regulacnému rezimu, ktory vyzaduje zavedenie primeranych mechanizmov
hodnotenia a zmiernovania rizik, pouzivanie kvalitnych databaz
minimalizujicich diskrimina¢né vysledky, povinnost viest podrobné zaznamy
umoziujuce sledovatelnost vysledkov, vypracovanie rozsiahlej technickej
dokumenticie a zabezpecenie dostatocného 'udského dohl'adu. Déraz sa kladie
aj na odolnost, kyberneticki bezpecnost a presnost systémov. Samostatnu
kategériu predstavuju systémy spojené s poziadavkou transparentnosti. Ide o
situacie, v ktorych je potrebné, aby pouzivatel vedel, Ze interaguje so systémom
umelej inteligencie. Napriklad pri vyuzivani chatbotov musi byt jasne uvedené,
Ze osoba komunikuje so strojom. Poskytovatelia generativnej Al su zaroven
povinni zabezpecit identifikovatel'nost vystupov, pricom deepfake obsah a texty
urcené na informovanie verejnosti v oblastiach verejného zaujmu musia byt
alebo zanedbatel'nym rizikom, ktoré AIA priamo neupravuje. Vac¢Sina sticasnych
aplikacii Al pouzivanych v ramci EU ako napriklad Al prvky vo videohrach ¢&i

11 Jbid.
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filtre nevyZiadanej posty, patri prave do tejto skupiny, kedZe nepredstavuju
vyznamné riziko pre bezpecnost alebo zakladné prava jednotlivcov.

Pouzivanie systémov na rozpoznavanie emoécii a mentalnych stavov
(angl.emotion recognition systems (d’alej ako ,,ERS“)), ktoré predstavuje jednu z
charakteristickych funkcii neurotechnolégii, je podla AIA Kklasifikované ako
vysoko rizikové. V urcitych kontextoch najma na pracovisku ¢i vo vzdelavani je
zarovenn normativne vylucené, s vynimkou ich vyuZitia na medicinske alebo
bezpecnostné Ucely. Je potrebné poznamenat, Ze systémy rozpoznavania emdcii
zahinaju inferenciu alebo identifikaciu emécii aj ,,zamerov*. AIA pritom rozlisuje
medzi emdciami (napr. Stastie, hnev, smutok) ¢i dmyslami a fyzickymi stavmi
(ako Uinava), ktoré nemusia automaticky spadat pod ERS, pokial sa nepouZivaju
na odvodenie psychickych stavov. Tieto rozdiely mézu vyznamne staZit
prakticki implementaciu regulacnych poziadaviek zo strany poskytovatelov
neurotechnoldgii. Kombinované vyuZivanie neurotechnolégii s dalSimi
senzorickymi vstupmi, napriklad s technolégiami sledovania o¢i, moéze viest k
inferencii informéacif o emociondlnych ¢i mentalnych stavoch, ¢o je podla AIA
nepristupné. Naopak, Kkategorizacia osob na zaklade zdravotnych alebo
genetickych charakteristik spadd medzi systémy oznacené ako ,vysoko
rizikové®. Tieto sice nie su explicitne zakazané, avsak podliehaji sprisnenému
regulacnému rezimu, vratane rozsiahlych poziadaviek na posudzovanie
bezpecnosti a suladu.12 Predmetna situacia by bola relevantnou napriklad, ak by
sa EEG v kombinacii s inymi biometrickymi tidajmi pouzilo na odvodenie
pravdepodobnosti vzniku Parkinsonovej choroby, epileptickych zachvatov alebo
dusevného stavu osoby.!3 V praxi tak jeden a ten isty Al systém moZe spihat
kritéria pre viacero kategoérif napriklad vysokorizikovy alebo zakizany systém v
zavislosti od jeho pouzitia. Preto je zasadné, aby vyvojari a poskytovatelia
neurotechnolégii dokladne analyzovali zamyslané aj predvidatelné scenare
pouZitia a zvazili ich pravnu klasifikaciu podl'a AIA.14

16.2 Ludsko-pravne aspekty vyuZivania modernych
neurotechnolégii

Jednou z hlavnych prekazok postupného rozvoja neurotechnolégii

v spojitosti s vyvojom Al je istd miera, netransparentnosti“mnohych pokrocilych

systémov a modelov, ktort so sebou prinasa rychly technologicky pokrok. Tento

12 SANTALU, N.: Neurotechnologies under the EU Al Act: Where law meets science. In:
IPPA. Online: https://iapp.org/news/a/neurotechnologies-under-the-eu-ai-act-
where-law-meets-science.

13 Ibid.

4 Ibid.
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nedostatok predstavuje zasadnu vyzvu pre ich uplatnenie, obzvlast v pripadoch,
ked’ sa systémy priamo interaguju s I'udskym mozgom. Neurdnové data su
jedinecne citlivé, nakolko odhaluji najintimnejsSie procesy jednotlivca ako
myslienky, spomienky, duSevné stavy, emdcie, spravanie, osobnost a zdravotné
problémy, a dokonca dokazu predpovedat budtce spravanie, zdravotné rizika
alebo kognitivny vykon. Rozhodujtice je, Ze tieto signaly odrazaju aj podvedomu
a nedobrovolnu aktivitu a odhal'uju informacie, ktoré si jednotlivci nemusia
vedome uvedomovat. V danej situécii je potrebné, okrem iného, ex ante zvazit aj
moZné l'udsko-pravne dosledky vyuZivania neurotechnoldgii, spojené
predovsetkym so zdsahom do mentdlneho stkromia ¢i integrity jednotlivca, ako
aj nastavenie primeranych mechanizmov zodpovednosti, ktoré by zabranili ich
zneuzitiu a zabezpecili silad s I'udskopravnymi Standardmi. Neurotechnolégie
otvaraju teda nové horizonty mediciny (a nie len), no zaroven nastol'uju zasadnu
otazku: Ako sa prudky technologicky rozvoj neurotechnolégii zluc¢uje s ochranou
ludskych prav? Sprava Poradného vyboru Rady OSN pre l'udské prava
(A/HRC/57/61) dospela okrem iného k zaveru, Ze neurotechnolégie zasahuji do
oblasti l'udskych prav mimoriadne osobitym sposobom. Priame prepojenie
I'udského mozgu s digitdlnymi sietami prinaSa zavazné etické dosledky pre
zakladné hodnoty, na ktorych stoji systém l'udskych prav, predovsetkym l'udsku
dostojnost, siukromie a slobodnu vol'u jednotlivca, a zaroven moéze predstavovat
prostriedok, ktorym sa meni samotna l'udska podstata. Vybor zaroven zdoraznil,
Ze uplatiiovanie pristupu zaloZzeného na l'udskych pravach vo vSetkych
narodnych aj medzinarodnych politikdch musi byt jednou z hlavnych priorit. Na
zaklade uvedeného sprava odporuca:

e pokracovat v diskusidch o vhodnosti vytvorenia osobitného mandatu
pre oblast novych technolégii, ktory by poskytoval usmernenia, ako
zabezpecit, aby sa neurotechnolégie vyvijali a pouzivali v plnom sulade
s l'udskymi pravami;

e uplatiiovat zasadu ndlezitej starostlivosti (due diligence) pri regulacii,
monitorovani a  sankcionovani  c¢innosti  subjektov, ktoré
neurotechnoldgie vyvijaju, komercializuja alebo vyzaduju ich
pouzivanie, s cielom predchadzat ohrozeniu uplatiiovania I'udskych
prav a prijimat opatrenia na napravu ich porusent;

e vytvorit ochranny regulacny ramec, ktory zohladni osobitosti
neurotechnoldgii vratane ich stcasnych aj potencidlnych dopadov na
l'udské prava;

e prispdsobit vnutrostatne pravne poriadky predovSetkym v ramci
obcianskeho, trestného a pracovného pravo, a to novym vyzvam, ktoré
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neurotechnoldgie prinasaju, a taktiez zaroven rozvijat inStitucionalne
mechanizmy, schopné predvidat a predchadzat poruSovaniu l'udskych
prav;

e posilnit kompetencie narodnych institicii pre I'udské prava, aby
dokazali Gc¢innejSie reagovat na nové technologické vyzvy;

e aktivne sa zapdjat do medzindarodnych diskusii o riadeni
neurotechnolégii a suvisiacich oblasti, ako je napriklad umela
inteligencia, a zvazit prijatie medzindrodnych ndstrojov, ktoré by
umoZnili zavedenie moratéria alebo zdkazu pouZivania technolégii
predstavujucich riziko zneuzitia - najmd v oblasti armady,
presadzovania prava a trestnej justicie;

e zabezpecit, aby osoby so zdravotnym postihnutim, starSie osoby a
d'alSie zranitel'né skupiny mali pristup k bezpetnym, spolahlivym a
cenovo dostupnym neurotechnolégidm v sulade s 'udskymi pravami, a
aby boli efektivne chranené pred ich negativnymi dopadmi a zneuzitim
pocas vyvoja a implementicie;

e zaroven zarudit dostupnost neurotechnolégii pre osoby, ktoré z nich
moZu redlne profitovat na zdravotné a medicinske tucely.1>

V suvislosti s uvedenym je dolezité sledovat, ako sa k problematike

neurotechnolégii bude v priebehu Casu stavat medzinarodné spolocenstvo
(societas maxima), ¢i uz prostrednictvom vy$sie spominanych aktivit OSN a EU,
alebo ¢innosti inych regionalnych organizacif.

16.2.1 Potreba diskusii o novych ,,neuro” - pravach?

Niektori vedci v si¢asnosti rozvijaju koncepty novych l'udskych prav, ktoré
by reagovali na etické a pravne vyzvy spojené s rozvojom neurotechnolégii.
Medzi najznamejsie pristupy patri navrh Marcella lencu a Roberta Andorna,
ktori formulovali ideu tzv. ,neuro - prdv“ (neurorights) Styroch novych prav:
prava na mentalne stikromie, mentalnu integritu, psychologickil kontinuitu a
kognitivnu slobodu.1¢ Tieto prava podla autorov ¢iastocne nadvazuju na Styri
etické priority definované Yuste et al.,'” no zameriavaja sa vyslovne na pravnu
ochranu mentalnych procesov jednotlivca. Prdvo na mentdlne sitikromie ma

15 HUMAN RIGHTS COUNCIL: Impact, opportunities and challenges of neurotechnology
with regard to the promotion and protection of all human rights - Report of the Human
Rights Council Advisory Committee, A/HRC/57 /61, 8 August 2024.

16 MARCELLO, I, ANDORNO, R.: Towards new human rights in the age of neuroscience and
neurotechnology. In: Life Sciences Society and Policy, ro€. 13, ¢. 1, 2017, s. 5. Online:
https://doi.org/10.1186/s40504-017-0050-1.

17 YUSTE, R. et al.: Four ethical priorities for. neurotechnologies and Al. In: Nature, roc.
551,2017, s. 159. Online: https://doi.org/10.1038/551159a.
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chranit’ citlivé informacie uloZené v mysli pred neopravnenym zberom,
pouZzivanim alebo vymazanim, a to eSte pred ich vonkaj$im prejavenim. Prdvo na
mentdlnu integritu ma poskytovat ochranu pred neautorizovanymi zasahmi do
mozgu. Prdvo na psychologickil kontinuitu sa ststred’uje na zachovanie stability
osobnej identity a ma chranit pred zasahmi, ktoré by mohli menit neuralne
procesy C¢i nevedome manipulovat jednotlivca, napriklad prostrednictvom
neuromarketingu.1® Napokon, prdvo na kognitivnu slobodu zdorazinuje ochranu
pred donucovanim ¢i nevedomym vyuZzivanim neurotechnolégii proti voli
jednotlivca. Alternativny pristup predstavuje Andrea Lavazza, ktory namiesto
viacerych osobitnych prav navrhuje zavedenie jedného komplexného prava na
mentalnu integritu.1® To by podl'a neho zahfnalo nielen ochranu pred zasahmi,
ale aj pravo na sukromie a sebaurcenie, ¢cim by poskytovalo $irsi raimec ochrany
ako navrh Iencu a Andorna. Na druhej strane, vedci ako Nora Hertz tvrdia, Ze
existujice pravo na slobodu myslenia mozno konzistentne interpretovat ako
poskytujice komplexnt ochranu mentalnych procesov a idajov z mozgu, ¢im sa
vytvara normativny zaklad pre pouzivanie neurotechnolégii. Podla jej nazoru je
pritom vyvijajica sa interpretacia prava na slobodu myslenia presvedcivejsia
nez zavedenie nového I'udského prava na mentalnu sebauzavretost. Pravo na
slobodu myslenia je zakotvené vo vacSine univerzalnych ako aj regionalnych
I'udskopravnych zmluvéach:

18 HERTZ, N.: Neurorights - Do we Need New Human Rights? A Reconsideration of the
Right to Freedom of Thought. In: Neuroethics, ro¢. 16, ¢. 5, 2023. Online:
https://doi.org/10.1007 /s12152-022-09511-0.

19 LAVAZZA, A.: Freedom of thought and mental integrity: The moral requirements for any
neural prosthesi. In: Frontiers in Neuroscience, ro¢. 12, 2018, s. 82. Online:
https://doi.org/10.3389/fnins.2018.00082.
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Ilustracia ¢. 2 - Prehl'ad univerzalnych aregionalnych l'udskopravnych

dohovorov upravujucich pravo na slobodu myslenia

Vieobecnd deklardcia ludskyeh €18 LKaZdy ma prive na slobodu myslenia, svedomia a niboZenstva; toto privo zahffia

prav (OSN, 1948) slobodu zmenit svoje nabolenstvo alebo presvedCenie a slobodu prejavoval svoje
naboenstvo alebo presveddenie sdm alebo spolofne s inymi, verejne alebo sikromne,
vyudovanim, vykondvanim, bohosluibou a zachovavanim obradov”

Medzinarodny pakt o ob&ianskych &1.18 ods. 1 LKaZdy ma pravo na slobodu m svedomia a naboZenstva. Toto pravo zahffia

a politickych privach (ICCPR, slobodu mat alebo prijat niboZenstve alebo presvedéenie podia viastne) volby a

1966) slobodu prejavovat svoje naboZenstvo alebo presvedéenie..”

Eurdpsky dohovor o Tudskych €. 9 ods. 1 Kaidy ma pravo na slobodu m svedomia a naboZenstva. Toto pravo zahffia

pravach (EDLP, 1950) slobodu zmenit svoje ndbokenstvo alebo vieru a slobedu prejavovat svoje nabokenstvo
alebo viery,.”

Charta zakladnych prav Eurdpskej &1.10 ods. 1 JKaZdy ma pravoe na slobodu mysl svedomia a nabo# va, Toto pravo zahffia

Gnie (2000) slobodu zmenit ndbolenstvo alebo vieru a slobodu prejavoval ndboZenstvo alebo
vieru..*

Americky dohover o fudskych Gl 13 0ds.1 KaZdy ma privo na slobodu myslenia a prejavu. Toto pravo zahffia slobodu

pravach (Pakt San José, 1963) vyhladdvat, prijimat a rozSiroval informédcie a mySlienky akéhokolvek druhu, bez ohladu
na hranice, Ustne, pisomne alebo tlatouw, vo forme umenia, alebo akymikolvek inymi
prostriedkami podia viastného wiber®

Arabskd charta o ludskych &1. 30 ods. 1 LKaidd osoba ma pravo na slobodu myslenia, svedomia a ndboZenstva. Toto pravo

pravach (2004)

zahifia slobodu zachovat si alebo zmenit naboZenstvo alebo presvedéenie a slobodu

prejavovat svoje naboZenstvo alebo presvedZenie..”

William Schabas vsak uvadza, Ze clanok 18 Medzindrodného paktu o
obcianskych a politickych pravach ,vyZaduje, aby sa stdat zdrzal zdsahov do
duchovnej a mordlnej existencie jednotlivca. V kontexte neurotechnoldgii,
napriklad pri aplikacii hlbokého mozgového stimulatora (DBS), by ochrana
prava na slobodu myslenia platila len v pripade ovplyvnenia postojov, nazorov
alebo pricom manipuldcia s emoéciami by
pravdepodobne pod ochranu nespadala.?2? Z nasho pohl'adu predstavuje d’alsie
relevantné a explicitne zakotvené pravo, ktoré je aplikovatelné na skimanu
problematiku, pradvo na sukromie. V tejto v roku 2025
prostrednictvom svojho reportu A/HRC/58/58, vyzval Specialny spravodajca

presvedceni jednotlivca

suvislosti

OSN pre pravo na sukromie vSetky Staty, aby implementovali Specifické
regulacné ramce tykajice sa neurotechnoldgii a neurénovych tdajov, vzhl'adom
na ich zasadny vplyv na ochranu stkromia, l'udskd dostojnost’ a zakladné I'udské
prava. Ruud v ramci na diskusii, ktoré prebehli pocas okrihleho stola, spolo¢ne

organizovaného Radou Eurépy (dalej len ,CoE“) a Organizaciou pre

20 Vychadzajtc z: BUBLITZ, C.: Neurotechnoldgie a ludské prdva: opdtovné stanovenie a
potvrdenie viacvrstvovej ochrany osoby. In: The International Journal of Human Rights,
roc. 28, ¢ 5, 2024, S. 782-807. Online:
https://doi.org/10.1080/13642987.2024.2310830.
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hospodarsku spolupracu a rozvoj (d’alej len ,0ECD“), na zaklade ktorych bol
vypracovany Rapporteur Report s ndzvom , Neurotechnologies and Human Rights
Framework" prezentoval svoj nazor,2! Ze namiesto vytvarania novych kategorif
ludskych prav moze byt z hladiska pravnej systematiky a technickej
realizovatel'nosti efektivnejSie adaptovat existujice prava tak, aby sa vztahovali
aj na kontext neurotechnolégii. Argumentoval tym, Ze Eurdépsky dohovor o
ludskych pravach uz obsahuje ustanovenia schopné reagovat na nové
neurotechnologické rizika, pokial' budu interpretované SirSie prave v otazke
suthlasu so zdsahmi do neuralnych procesov, ktory by nemal zahfiiat len stihlas
s liecbou, ale aj so samotnym monitorovanim mozgu, a to aj v pripade
neinvazivnych postupov.

Martinho da Silva nadviazala na tito liniu argumentacie a uznala potrebu
chranit’ tzv. neuro-prava, avsak zddraznila, Ze z pravnoteoretického hl'adiska je
vhodnejsie vnimat' neurotechnolégie ako zdroj novych hrozieb pre existujice
prava, nez ako dovod na vytvaranie tiplne novych pravnych kategorii. Upozornila
na to, Ze sucasna spolo¢nost je vyrazne presytena regulaciami a kazdy novy typ
,prava“ musi byt uplatnitel'ny, vykonatelny a zrozumitelny. Poukézala na uz
existujuce pravne piliere ako je 'udsku dostojnost, fyzicka a mentalna integritu,
pravo na sukromie (vratane mentalneho sikromia), sloboda myslenia, rovnost
a zasadu nediskriminacie, ktoré su aplikovatel'né aj na sféru neurotechnolégii.
Ako ilustraciu uviedla adaptaciu prava na sukromie v oblasti genetickych
technoldgif, ktorda moze slazit ako model aj pre neurotechnolégie. Existujicim
prikladom ochrany implicitne zakotveného l'udského prava prostrednictvom
Sirsieho vykladu explicitne zakotveného prava je aj prax ESLP, ktory v kontexte
ochrany environmentalnych prav interpretuje pravo na sukromny a rodinny
zivot podla ¢l. 8 Eurépskeho dohovoru o I'udskych pravach Siroko. Je dolezité
poznamenat, Ze judikatira ESLP predstavuje jedine¢ny zdroj poznania aplikacie
tzv. ,evolutivneho vykladu“.22 Ako uvadza Dorr: ,Ked' hladdte dynamické
pristupy k vykladu, judikatiira Eurépskeho stidu pre ludské prdva v Strasburgu je

21 RADA EUROPY (COE) a OECD: Neurotechnologies and Human Rights Framework: Do
We Need New Rights? (Round Table on the Human Rights Issues Raised by the
Applications of Neurotechnologies), 2021, Online:
https://www.coe.int/sk/web/human-rights-and-biomedicine /round-table-on-the-
human-rights-issues-raised-by-the-applications-of-neurotechnologies.

22 BELLA, D.: Evolutivny vyklad v praxi medzindrodnych sddnych orgéanov. In:
PALUCHOVA, P. (zost): Vybrané otdzky medzindrodného prdva sikromného a
verejného: zbornik Studentskych prispevkov. Bratislava: Univerzita Komenského v
Bratislave, Pravnicka fakulta, 2024, 51 s.
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zvy&ajne jednym z prvych kandiddtov, ktori vdm pridu na um.“?3 Vobec prvym
pripadom, v ktorom ESLP pouzil evolutivny vyklad, bol pripad Tyrer proti
Spojenému kral'ovstvu, v kKtorom uviedol: ,,Std tieZ musi pripomentit, Ze Dohovor
(pozn. autora: Dohovor o zdkladnych ludskych prdvach a sloboddch) je Zivy
ndstroj, ktory, ako Komisia sprdvne zddéraznila, sa musi vykladat vo svetle
sucasnych podmienok. V sticasne prejeddvanej veci stidu neostdva iné, ako byt
ovplyvneny vyvojom a vsSeobecne uzndvanymi normami v trestnej politike
clenskych stdtov Rady Eurdpy.“?* Tento pristup ESLP naznacuje, Ze podobna
metodolégia vykladu by mohla v budicnosti slazit ako zaklad pre rozsirenu
ochranu prav aj v suvislosti s vyuzZivanim neurotechnolégii. VzhI'adom na vyssie
spominany koncept vyvoja novych ,neuro-prav‘ je dolezité spomenut aj
samotné poZiadavky na rozsirenie rdmca l'udskych prav, ktoré ¢asto predstavuju
trend vychadzajuci z analyz praktickych vyziev a technologickych zmien, ktoré
odhal'uju medzery v existujicich I'udsko-pravnych normach. Prvym krokom k
pravnemu uznaniu nového l'udského prava moze byt jeho zaclenenie do
pramenov povahy soft law.. Soft law sice nie je pravne zavazny pramen strictu
sensu, avSak disponuje Specifickymi vlastnostami, ato predovsetkym tym, Ze
poskytuje usmernenia pre interpretaciu medzinarodného prava, pricom ho
moZno definovat’ ako flexibilny a I'ahko prijatel'ny, ¢o ho predurcuje pre oblasti,
ktoré sa rychlo vyvijaju alebo menia, alebo kde existuje konsenzus medzi Statmi,
no su zdrahavé prijat zavazné zavazky. Soft law navyse disponuje moralnou
autoritou a vytvara Standard ocakavania, Casto sa stiva zdkladom pre vznik
obycajového pravidla alebo prijatie zmluvy. Vradmcoch vyssie spominaného
reportu CoE a OECD, Roure zdoraznila potrebu mechanizmov na ochranu
integrity, dostojnosti, autonémie, sikromia a zasady nediskriminacie a varovala
pred zdsahmi, ktoré by mohli obmedzit slobodu a sebaurcenie jednotlivcov,
napriklad prostrednictvom invazivnych dohladovych aktivit. Pricom ako
realisticku cestu v predmetnej problematike taktiez oznacila soft-law nastroje.
Koncept novych l'udskych prav méze vznikniat aj ako obycajové pravidlo,
avSak dokazat dve obligatérne podmienky obycajového pravidla, ato usus
longaevus a opinio juris sive necessitatis je z povahy veci narocné. Preto je
beznejSie zavadzat nové I'udské prava prostrednictvom medzindrodnej zmluvy
alebo dodatkového protokolu, resp. tpravou existujucich zmliv o l'udskych
pravach. Pravne uznanie novych l'udskych prav moéze byt tiez podporené
rozhodnutiami medzinarodnych sidnych a kvazi-sidnych organov, ako je ESLP

23 ABI-SAAB, G. et al.: Evolutionary Interpretation and International Law, 1. vydanie,
Oxford: Hart Publishing, 2019, s. 116.

24 Rozhodnutie ESLP vo veci Tyrer proti Spojenému krdlovstvu, staZznost ¢. 5856/72,
rozsudok z 25. aprila 1978.
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alebo l'udskopravnych vyboroch OSN (angl. Treaty bodies) OSN, napriklad
prostrednictvom ich vSeobecnych komentarov alebo SirSej interpretacie
existujucich, explicitne zakotvenych I'udskych prav. Je vSak potrebné brat do
uvahy, Ze v pripade rozhodnuti I'udsko-pravnych Vyborov OSN ide o rozhodnutia
s Cisto odporudcajicim charakterom s pravne nezavaznou povahou. Hoci sa ¢asto
predpoklada, Ze vytvorenie nového l'udského prava by mohlo odstranit istu
davku neistoty a vyplnit pravne medzery v oblasti ochrany mentalnych
procesov, nie je zrejmé, Ze takyto krok by viedol k vacSej pravnej istote alebo
silnejSej ochrane. Existujice a explicitne zakotvené prava ako napriklad uZ
viackrat spominané pravo na slobodu myslenia alebo pravo na sidkromie, uz
v sucasnosti poskytujui normativny zaklad pre regulaciu neurotechnolégii a ich
dynamicka interpretacia moze poniknut dostato¢ny ramec pre rieSenie novych
technologickych vyziev. Hertz tvrdi, Ze pravo na slobodu myslenia mozno
koherentne vykladat tak, aby zahtnalo Siroké spektrum mentalnych procesov a
foriem kognitivnej autonémie.2> Treba tiez zdOraznit, Ze samotny narast novych
I'udskych prav méze mat kontraproduktivne Gcinky, a to tym, Ze zvySuje naroky
na dohl'ad a monitorovanie a moze oslabovat Gc¢innost ochrany tych prav, ktoré
su skutocne fundamentdlne. Argument, Ze navrhované ,neuro- rights“ si uz
implicitne obsiahnuté v existujucich pravach, skor podporuje potrebu ich
progresivnej interpretacie neZ zavedenie Uplne novych kategoérif prav. Z tychto
dovodov sa zda presvedcivejsie sustredit sa na,,evolutivny vyklad existujtcich
I'udskych prav nez usilovat o tvorbu novych prav, ktorych pridanie by nemuselo
automaticky posilnit 'udskopravny ramec a mohlo by ho dokonca fragmentovat.
Takyto pristup zarovenn umoziiuje reagovat na vyzvy neurotechnolégii
sposobom, ktory je pravne konzistentny, normativne stabilny a medzinarodne
akceptovatelny.

Zaver

V zavere mozno konstatovat, Ze otazka ochrany l'udskych prav v kontexte
neurotechnolégii nevyzaduje nevyhnutne vytvaranie Gplne novych l'udskych
prav. Existujice prava, ako pravo na stikromie a pravo na slobodu myslenia,
poskytuju dostatocny pravny ramec na regulaciu novych technologickych vyziev,
ak su interpretované dynamicky a progresivne. Evolutivny studny vyklad
umoZiuje medzindrodnym stdnym aj kvazi-sidnym organom prisposobit
vyznam tychto prav aktudlnym spoloCenskym, technologickym a etickym

25 HERTZ, N.: Neurorights - Do we Need New Human Rights? A Reconsideration of the
Right to Freedom of Thought. In: Neuroethics, ro¢. 16, ¢. 5, 2023. Online:
https://doi.org/10.1007 /s12152-022-09511-0.
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podmienkam, ¢im sa zabezpecuje ich i€inna ochrana bez fragmentacie pravneho
systému. PouZitie soft-law mechanizmov a odpordcacich nastrojov
medzinarodnych organov podporuje implementaciu existujucich prav a
poskytuje spol'ahlivy zaklad pre budicnost otazKky tykajticej sa 'udskych prav a
neurotechnolégii. Zavadzanie novych prav by mohlo viest k zvySeniu
administrativnej a dohl'adovej zataZe a oslabit uc¢innost ochrany prav, ktoré st
fundamentdalne. Z pravneho hl'adiska sa preto ukazuje ako efektivnejsi pristup
sustredit sa na adaptaciu a evolutivny vyklad existujicich I'udskych prav, ¢im sa
dosahuje pravna istota, koherencia a medzinarodna akceptovatelnost pri
regulacii neurotechnoldgii. Tento pristup zaroven umoziuje adresovat nové
technologické rizikd sposobom, ktory reSpektuje integritu, ddstojnost a
auton6émiu jednotlivca. Celkovo progresivna interpretdcia existujicich prav
predstavuje teoreticky aj prakticky presvedcivejSiu cestu k ochrane mentalnej
autonémie a ,kognitivnych prav*, pricom zabezpecuje stabilitu a konzistenciu
I'udsko-pravneho rdmca v meniacom sa technologickom prostredi.
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17 Zurnalisticky prejav v ére socialnych sieti a Al - usvit
alebo sumrak slobody prejavu?
Jakub Vanacky
https://doi.org/10.33542 /HRF-0541-2-17

Abstrakt

Prispevok sa venuje skumaniu sihry dvoch aktudlnych javov - straty primdtu
tradi¢nych médii a ndrastu vyuZivania umelej inteligencie - a ich spololenskym
dosledkom. Cielom je pomocou empirickej a normativnej analyzy objasnit' vplyv
tychto procesov na Zurnalistickiu prax, prdvne prostredie a etické Standardy
medidlnej komunikdcie. Prispevok analyzuje sucasny stav prdvnej tpravy
Zurnalistického prejavu a umelej inteligencie, ako aj recentny vyvoj v oblasti
Zurnalistiky. Identifikuje materidlne pramene prdva a pontika alternativy
reguldcie, najmd prostrednictvom profesijného etického kédexu. Na tento ticel zas
vyuZiva axiologicku analyzu. Osobitnd pozornost’ sa venuje vyznamu umelej
inteligencie a novych technoldgii v kontexte ,,vojny“ prebiehajiicej v informachom
priestore. Zdver prispevku prindsa tivahy de lege ferenda o moZnostiach budiicej
reguldcie a o d'alSom vyvoji slobody prejavu v oblasti Zurnalistiky a novych médif.
Prinos prispevku vidime vo vyzname skiimania tejto problematiky, v zdujme
zdravého vyvoja demokratickej spolocnosti.

Uvod

Sucasny stav medidlneho priestoru moze v spolo¢nosti vyvolavat vasne.!
Zaroven je nepochybné, Ze aj pohlad na to, ¢o sa rozumie pod ,kvalitnou”
Zurnalistikou sa méZe 1iSit, dokonca az tak vyrazne, Ze pohlady moZno povaZovat
az za ,vyrazne protikladné“2 Niekomu sa bude zdat medialny priestor absolitne
v poriadku. Pre niekoho bude prili$ zahlteny negativizmom. Dal$i bude tvrdit, Ze
média v sucasnosti neinformuju o dolezitych veciach a radsej sa zameriavaji na
neutrdlne informdcie o bezvyznamnych udalostiach, iny povie, Ze informuju
jednostranne, alebo pripadne, Ze vSetky ,tradi¢né“ média klamu, ¢i pretlacaju

1 Autor prispevkom nadviazuje na svoje Stidium skimanej problematiky,
predovsetkym na svoju diplomovu pracu. Na niektorych miestach vyuziva poznatky
nadobudnuté aprezentované uz skor vspominanej diplomovej praci. Porov.:
VANACKY, |.: Sloboda prejavu v digitdlnom priestore. §kolitel: Michal Mrva. Bratislava:
Univerzita Komenského v Bratislave, 2025. 123 s.

2 MCQUAIL, D.: Zurnalistika a spolecnost, Praha: Univerzita Karlova, Karolinum, 2016,
s. 28.
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jeden nazor a je nutné hladat',prondrodnejsie” alternativy, ako uvadza napriklad
Slovenska asociacia novinarov.3

Tento prispevok sa nebude zaoberat rieSenim komplexného problému
Zurnalistiky, ktory méze pre kazdého spocivat v inom jej aspekte. Zaroven jeho
Ucelom nemd byt iba upriamit’ pozornost na potrebu tvorby etickych pravidiel
pre oblast’ Al Jeho primarnym tcelom je zddvodnit, Ze pre zachovanie vyznamu
Zurnalistiky vo verejnom priestore a zaroveinn zachovanie slobody prejavu sa
vyzaduje, aby sa okrem pravnej upravy v Kontexte tejto problematiky
prisposobili aj profesijne kodexy.

Sekundarne, je icelom tohto prispevku apelovat na profesijné organizacie
Zurnalistov aby prijali také etické kdédexy, ktoré budu reflektovat meniacu sa
dobu a budu poskytovat' praktické nastroje pre vyvojarov Al. Vedlajsim cielom, ¢i
prinosom je v tomto prispevku preskiimanie oblasti vzajomného vztahu medzi
pravom, Al, Zurnalistikou a spolo¢nostou, ktoré moze prispiet k zdravému vyvoju
v demokratickej spoloc¢nosti.

Hypotézy, ktoré budeme v tomto prispevku overovat si dve. Prva: Ustup
tradicnych médii meni medidlne prostredie a odhaluje nové moznosti
deformacie informac¢ného priestoru.

A druhd: Nové pravne a etické mechanizmy, vratane vyuzitia umelej
inteligencie, si nevyhnutné na ochranu slobody prejavu a prava na informacie
pred spominanymi deformaciami.

Zakladne vyskumné otazky, ktoré si v tomto prispevku za ucelom
pokladame su: Ako sa ustup tradicnych médii prejavuje a aké spoloCenské
dosledky tento jav prindsa? Ako reaguju mechanizmy etickej samoregulacie
a pravna uprava v Slovenskej republike na nové formy medidlnej komunikacie a
Sirenia informacii? Akd je buddcnost vyuzitia umelej inteligencie pri Zurnalistike
a pri regulacii medidlneho priestoru? Je mozna bez naruSenia zakladnych prav a
slobod? Akd udlohu moze zohrat odbornd a etickd samoreguldcia (napr.
prostrednictvom etickych kédexov) pri formovani zodpovedného medialneho
prostredia?

V nadviznosti na uvedené sa pokusime zodpovedat na nasledujice
pridruZené otazky: Co st to tradi¢né médid a ako sa meni ich postavenie? Ako*je
oblast Zurnalistiky regulovana na Slovensku? AKky je vyznam profesijnej etiky v

3 SLOVENSKA ASOCIACIA NOVINAROV: Vyhlasenie Slovenskej asociacie novinarov zo
diia 17.5.2024. Slovenska asocidcia novinarov, 17. maj 2024. Online:
https://www.novinarisan.sk/2024/05/17 /vyhlasenie-san-k-atentatu-na-roberta-
fica-2/.

4 Vzmysle vyraznejSieho vplyvu (pravne nezdvaznych) etickych koédexov alebo
zavaznej pravnej Upravy.
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Zurnalistike dneska? Ma sa prispdsobit ona novému rozmeru medidlnej sféry
alebo sa ma snazit novy rozmer medidlnej sféry prispdsobit zauzivanym
Standardom? Aké zmeny, ¢i hrozby moZno ocakavat v masmedidlnom priestore
v suvislosti s prichodom novych technoldgii? Je pripustné vyuZitie umelej
inteligencie v zdujme zachovania pluralitného a demokratického verejného
diskurzu? Ak ano, akym sp&sobom?

Na uvedené otazky sa pokusime odpovedat pomocou viacerych metdd,
predovSetkym vSak prostrednictvom deskriptivnej normativnej analyzy
pravnych predpisov a axiologickej analyzy Zurnalistickej profesie. V nasledujtcej
Casti sa vS§ak najprv zamerajme na objasnenie niekol'kych zakladnych pojmov.

17.1 Tradi¢né média v kontexte novych technologii

Prioritou tejto Casti prispevku bude ozrejmit ¢o mame na mysli pod
pojmami tradi¢né/nové médid aaky je vztah medzi tradicnymi médiami
anovymi technoldgiami. Logicka stavba, ako napovedd nazov kapitoly, teda
sleduje najprv zmeny v oblasti médii anasledne ilustruje najvyznamnejsiu
zmenu Vv oblasti technolégii vsucasnosti - stdle vicSiu popularitu umelej
inteligencie. Nakol’ko si ivahy o skiimanej problematike vyZaduju aj istd mieru
teoretickych poznatkov zo skdmanej oblasti, vivode ponukneme aj kratky
historicky exkurz a teoretickil ivahu o povahe Zurnalistiky. NeodSkriepitelnou
sucastou tejto kapitoly bude aj odpoved’ na otazku, aké javy mézeme pozorovat
v suvislosti so zmenou pozicie traditnych médii ako primarneho zdroja
informacii pre majoritu v populdcii. Zaroven v tejto casti nasho prispevku
formulujeme zakladné vychodiska pre nase vyuZivanie pojmu ,Al“ v druhej ¢asti
prispevku.

Otazkou, ktoru vSak povazujeme za podstatni zodpovedat skor nez
prejdeme k ,jadru veci“ je: Akym spdsobom suvisi zurnalistika s ludskymi
pravami? Myslime si, Ze tato otdzka uz bola zodpovedana v mnozstve ucebnic
Zurnalistiky. Preto je mozno vhodnejSie pytat sa, preco je opravnené zameriavat
sa na jej zmeny vsuvislosti sumelou inteligenciou? Odpoved znie, Ze
zurnalistika, ako institicia dohliadajtca na politikuy, je ,lakmusovym papierom*
ohrozenia demokracie a I'udskych prav. Pokial v akejkolvek krajine ma hrozit, Ze
dojde k upadku tychto idedlov, sloboda prejavu a pravo na (pravdivé) informacie,
ako imanentné ndstroje Zurnalistiky, budud prvé, ktoré budu signalizovat hrozbu.
V suvislosti s tymto tvrdenim i pokial’ by nemalo déjst k ohrozeniu spominanych
idedlov, predpokladdme znacny suvis, bliZiaci sa k imernosti, medzi kvalitou
Zurnalistickej produkcie a kultivovanim verejnej diskusie ateda aj medzi
Zurnalistikou a demokraciou.
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Niekto by mohol namietat, Ze ide ovagne vychodisko - ved prave
v neslobode totalit, vcenzirou jasne definovanych hraniciach medzi
propagandou, teda Statom schvalovanych médiach a redlnou Zurnalistikou, teda
disidentskymi samizdatmi, je moZné vidiet nepriamu imeru! Cim niZ$ia sloboda,
tym kvalitnejSia Zurnalistika! AvSak takito argumentdciu nepovaZujeme za
relevantnu hned’ z viacerych dévodov.

Prvy - medidlnu oblast je potrebné hodnotit komplexne. Nedd sa povedat,
ze zurnalisticky produkt je kvalitnejsi v nedemokratickom zriadeni, nakol'ko aj
Statom schvalovand produkcia je sucastou atd, skrze nereSpektovanie
zékladného principu Zurnalistickej prace - pravdivosti - nemusi vébec napliiat
poZiadavky> na oznacenie ,kvalitnd“ V stucte potom v takomto zriadeni mame
jediné - jasnejSie definovand hranicu medzi kvalitou a nekvalitou.

Druhym dovodom, preco odmietame vysSie uvedené tvrdenie je, Ze
spominané by znamenalo, Ze v demokratickom zriadeni kvalita zurnalistického
produktu, oproti nedemokratickému zriadeniu klesa. To uz je ale nutné zahrnut
aj ekonomicky rozmer problematiky. V demokratickom zriadeni, v trhovo
orientovanej ekonomike sa bude kvalita menit podla poZziadaviek trhu. Podla
zmien na strane ponuky adopytu. V demokratickej spolocnosti, teda
v spoloc¢nosti, ktora si hned’ po prave na Zivot a osobnu integritu a po volebnych
pravach, najva¢Smi musi cenit’ slobodu prejavu a pravo na informacie, potom
plati nase tvrdenie. Ak budeme podporovat hodnoty pravdivosti - teda
informovanosti aslobody médii, bude rast aj demokratické zmySlanie v
spoloc¢nosti. Inak povedané, ak predpokladdme, Ze demokratickii spolo¢nost
konstituuju jednotlivci, ktorych hodnoty su sloboda a pravda, potom mozZno
predpokladat, Ze sa priamo umerne tomuto bude chovat aj medidlny priestor.
V kone¢nom désledku tak potom stéle vacsia cast jednotlivcov bude povazovat
tieto hodnoty za dolezité, ¢o povedie kzvySeniu obcianskej angaZovanosti
a povedomia teda nasledne k demokratickejSiemu spolocenstvu.

Znamena to snad, Ze v demokratickom spolocCenstve bude kvalita
konstantne rast’? Ur¢ite nie. Tu by bolo mozné do hibky rozoberat nuansy vztahu
medzi dopytom aponukou a problematiku trhového hospodarstva, to vsSak
nemame v imysle. Ekonomické hladisko nemd byt gro tohto prispevku. Na ¢o sa
vSak zameriame je otdzka spoloCenskej objednavky smerom k Zurnalistike. Tato
objednavka bude musiet najprv najst odpoved na otazku - Co od Zurnalistiky
chceme? Kvalitu, ¢i kvantitu? Odporuje jedno druhému? A ak sa rozhodneme pre
niektoru odpoved, mame ocakavat, Ze rieSenie jednoducho sprostredkuje trh,

5 Predovsetkym poZiadavku aby bola objektivna, zaloZena na faktoch a nie podriadena
Statnej moci.
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alebo je namieste pozadovat reakciu tak povediac ,z hora“, ¢i mozno skor ,z
vnutra“?

17.1.1 O povahe Zurnalistiky

Ak v pravnej teérii zaznamenavame rézne pohl'ady na vztah medzi pravom,
politikou a etikou (¢i moralkou), potom mozno konstatovat, Ze rovnako tak sa
mbze lisit percepcia vztahu prava aZzurnalistiky. Zurnalistika predstavuje
koncept, ktory svojim spolotenskym dosahom vplyva na politiku a skrze
ekonomicku oblast su tieto oblasti tizko prepojené,® dalo by sa povedat vztahom
podobnym tretiemu Newtonovmu zadkonu pohybu.? Spolu s d'al$imi inStiticiami
(ako cirkvi, ¢i vzdelavacie akultirne institicie) Zurnalistika formuje obraz
spolocnosti, v spolo¢nosti.

Nemozno predpokladat, Ze zurnalistika verejné dianie, verejni mienku, ¢i
moralku spolo¢nosti iba objektivne reflektuje alebo nezticastnene komentuje,
hoci sa niekto méze nazdavat, ze taky by mal byt jej pristup. Otazkou, ktora vsak
na tomto mieste presvedcéivo nezodpovieme, moZe byt, ¢i niekedy existovala
skuto¢ne objektivna Zurnalistika, alebo ide iba o ideal, ku ktorému sa upina,
respektive by sa mala podl'a niekoho nazoru upinat. Hoci, vyslovme nazor, Ze
realnejsie sa zda to druhé. Zurnalistika je teda jednym zo zasadnych aktérov
v politickom suboji. V tomto smere je dobré upozornit, Ze pozname aj pojem
verejnopravnych médii, ktorych prinos by mal byt prave v spominanej nezavislej
Zurnalistickej praci. Otazne je, do akej miery je takyto ideal prakticky naplnitel'ny
a ak ano, akym sposobom sa k nemu vieme dopracovat. V kontexte poslednych
rokov je diskusia o verejnopravnych médiach a predovsetkym o snahach o ich
politizaciu na Slovensku no v principe naprie¢ celou Eurépskou uniou stile
pomerne Ziva.8

Zurnalistika v znamej funkcii ,strazneho psa“ dohliada na vyvoj prava
apracu politikov no ma aj mnoho dalSich funkcii. McQuail spomina
predovsSetkym funkciu vyznamného aktéra v socio-politickej sfére ako aj

6 REMISOVA, A.: Etika médif. Bratislava: Kalligram, 2010, s. 32-37. Pozn.: Zarover je na
zurnalistiku vplyvané zo strany politiky, ako aj z ekonomickej sféry - z hl'adiska
obsahu, no ¢asto i formy. Mysliet si iné sa zda naivné, hoci by sme sa mohli nazdavat,
Ze v idedalnej, hoci mozno prili$ utopickej, spolo¢nosti by nemalo ist o priamy vplyv.

7 Ktory znie: ,KaZdd akcia vyvoldva rovnako vel'kii a opacne orientovanu reakciu. Sily
pésobenia su vzZdy vzdjomné.”Porov.. THORNTON, S. T, MARION, ]. B. Classical
Dynamics of Particles and Systems. 5. vydanie. Belmont: Brooks/Cole, 2004, s. 49.

8 REUTERS INSTITUTE FOR THE STUDY OF JOURNALISM: Digital News Report 2025 -
Slovakia. 2025. Online: https://reutersinstitute.politics.ox.ac.uk/digital-news-
report/2025/slovakia.


https://reutersinstitute.politics.ox.ac.uk/digital-news-report/2025/slovakia
https://reutersinstitute.politics.ox.ac.uk/digital-news-report/2025/slovakia
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obcianskej spolocnosti, narod zjednocujicu funkciu, ¢i funkciu ,advokacie“® za
zaujmy istej Casti publika, Ci strany istej kauzy.1® V takom pripade je istotne
otazkou aj existencia novinarskej objektivity, ktori sme spominali vysSie.
KaZdopadne, tieto funkcie napliaji ré6zne média v réznej miere, o ¢astokrat
vyplyva aj z nazvu.1! V savislosti s takymto posudzovanim médii (na zaklade
nazvu) posobia zaujimavo nazvy niektorych komerénych televizii na Slovensku
- ,Markiza“a ,JOJ“, viac pochopitelne, avSak stdle celkom nevypovedne!2 potom
vyznieva nazov ,TA3". Tuto kratku polemiku, uvaddzame skor na odl'ahcenie.

Ak sme vs$ak skor uviedli, Ze Zurnalistika je zasadnym aktérom v politickom
boji, potom je nutné spomenut, Ze skrze svoje pocetné funkcie a skrz vplyv na
verejni mienku, vyznamny bude aj dopad Zurnalistiky na, v sucasnosti
prebiehajuice, konflikty na medzindrodnej, no i vnuatrostatnej, politickej tirovni.
Na Slovensku méZe aj menej pozorny divak zaregistrovat, aké média povaZzuje
vladnuca cast politického spektra za ,problémové“, Co suvisi prevazne
snazorovymi rozpormi. To znaci Ze pokial ide o povahu zurnalistiky, tak
z pohl'adu politiky ide o nastroj, ktorého povaha bude v podstatnej miere
relativisticka a bude zavisiet od politickej afilidcie toho ktorého média.

Pravo zas vyuziva regulacné prostriedky na regulaciu Zurnalistického
prejavu aformaciu medidlneho priestoru. Nemozno zamlc¢at ani vplyv
zurnalistiky na utvaranie obrazu o prave apravnikoch, stidoch asudnych
rozhodnutiach. Pre pravo predstavuje zurnalistika prostriedok prezentacie
pluralitného nazorového spektra a najma realizacie zakladnych prav, totiz prava
na informacie aslobody prejavu. Vtomto ohlade je povaha Zurnalistiky
objektivnejsia, pretoze tieto funkcie by sa mal vdemokratickom zriadeni,
v nejakej miere, snazit' napliat kazdy publikujici subjekt.

Z historického hl'adiska - sme boli svedkami medialnej revolucie v ¢ase, ked’
ordlne zdielanie aktudlnych informadcii urychlila knfhtla¢, ktora umozZnila
masovu produkciu tlacovin, od letakov s kazdodennymi?3 informaciami, az po

9V zmysle verejnej podpory myslienky, planu ¢i spésobu konania; nie ako pravnické
povolanie ,advokat”.

10 MCQUAIL, D.: Zurnalistika a spole¢nost, Praha: Univerzita Karlova, Karolinum, 2016, s.
102.

11 Jbid, s. 40.

12 Nevypovedne z hl'adiska informovanie o tom, ktort funkciu naplia toto médium.
Spomeiime, Ze zaujimavé by bolo reflektovat aj nazvy dalSich médii, napr.: SME,
Hlavné spravy, (Dennik)N, Pravda, +1den, ¢i iné...

13 Tu mozno vidiet prepojenie setymoldgiou slova - Zurnal(-istika), zo staro-
franctzskeho ,jornel“- t. ,den”, pripadne latinského ,diurnalis®, t,j. ,denny“. Porov.:
MERRIAM-WEBSTER:  Journal. In: Merriam-Webster Dictionary. Online:
https://www.merriam-webster.com/dictionary/journal#word-history.


https://www.merriam-webster.com/dictionary/journal#word-history
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komplexnejsie, viacstranové spisy o obchode, politike ¢i spolo¢nosti.1* Neskor
d’al$ie zmeny priniesli moZnosti telekomunikacie prostrednictvom radiovych vin
rozhlasu. Nepochybnou inovaciou v zdiel'ani informacii boli televizne stanice.
V stiCasnosti sa do popredia dostavaju socidlne siete a osobitne aj internetové
vyhl'adavace. Popri vSetkych spominanych metddach masovej komunikacie si
printové média zachovali svoju poziciu ako hlavného zdroja informacii pre
Siroku populaciu.t> Uvedené platilo pre vacsiu cast elektrifikovaného sveta, az
donedavna.

Na zaklade Statistickych idajov vieme konstatovat, Ze v sic¢asnosti uz tento
primat stratili. Pre redlie Slovenskej republiky st relevantné vo vyznamnej miere
tidaje Ceského $tatistického uradu, ktoré vypovedaji aj o obéanoch Slovenska:
Internet vyuziva ako zdroj spravodajskych informacii na Slovensku az 63 %
obyvatel'ov vo veku od 16 po 74 rokov a azZ 57 % tejto Casti populécie na tento
ucel vyuZiva sociadlne siete.1617 Zarovenn aj v publikdcidch zahrani¢nych
odbornikov z oblasti vyskumu no i praxe nachadzame dvahy o budidcnosti
tradi¢nych médii.18

Co na zaklade uvedeného méZeme tvrdit o povahe Zurnalistiky dnes?
Domnievame sa, ze predovsetkym to, Ze sa meni. Osobitné zmeny prinasaja do
Zurnalistiky nové média a s nimi aj nové technolégie. Nasim imyslom bude
v nasledujuicej ¢asti, venovat sa tymto fenoménom a ¢iasto¢ne rozpracovat akym
sposobom definujeme ich obsah, s ohl'adom na tému nasho prispevku.

14 MCQUAIL, D.: Zurnalistika a spole¢nost, Praha: Univerzita Karlova, Karolinum, 2016, s.
23.

15 STATISTA: Most trusted sources of news and information worldwide, 2025. Online:
https://www.statista.com/statistics /381455 /most-trusted-sources-of-news-and-
info-worldwide/.

16 CESKY STATISTICKY URAD: Informacni spolecnost v &islech - 2024, s. 11. Online:
https://csu.gov.cz/docs/107508/76df3534-a565-79c7-41c7-
ce6cf2f44737 /06100424 c.pdf?version=1.0.

17 VANACKY, ].: Sloboda prejavu v digitdlnom priestore. $kolitel: Michal Mrva. Bratislava:
Univerzita Komenského v Bratislave, 2025. s. 21.

18 Porov.. NGUYEN, M. N.: JOURNALISM AND SOCIAL MEDIA: The Transformation of
Journalism in the Age of Social Media and Online News. In: European Journal of Social
Sciences Studies, Vol. 7, No. 6, 2022. Online:
https://www.researchgate.net/publication/365132142_JOURNALISM_AND_SOCIAL
_MEDIA_THE_TRANSFORMATION_OF_JOURNALISM_IN_THE_AGE_OF_SOCIAL_MEDI
A_AND_ONLINE_NEWS; alebo aj https://rsf.org/en/rsf-publishes-new-report-

protect-europe-s-public-media ;


https://www.statista.com/statistics/381455/most-trusted-sources-of-news-and-info-worldwide/
https://www.statista.com/statistics/381455/most-trusted-sources-of-news-and-info-worldwide/
https://csu.gov.cz/docs/107508/76df3534-a565-79c7-41c7-ce6cf2f44737/06100424c.pdf?version=1.0
https://csu.gov.cz/docs/107508/76df3534-a565-79c7-41c7-ce6cf2f44737/06100424c.pdf?version=1.0
https://rsf.org/en/rsf-publishes-new-report-protect-europe-s-public-media
https://rsf.org/en/rsf-publishes-new-report-protect-europe-s-public-media
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17.1.2 Zmeny v medialnom prostredi v kontexte zakladnych
prav a slobod

Vtejto Casti prispevku povaZujeme za podstatné Specifikovat niektoré
pojmy, ktoré budu viac figurovat v naSom prispevku. Ide predovSetkym o pojmy,
ktoré sa mo6zu svojim obsahom zdat prisiroké a preto je vhodné ich pre ucely
nasho prispevku, zuzit. PredovSetkym ide o pojmy ,tradicné média“, ,nové
média“ a ,Al“. Samotny pojem ,média“ budeme na tucely tohto prispevku
povazovat za notorietu, ktord sposobom sktorym sa stotoznujeme my
i RemiSova, definuje uz Schellmann.1?

Na poZiadavku definicie pojmu tradi¢nych médii je moZzné odpovedat
z viacerych hl'adisk. Z chronologického hl'adiska by sme pod pojmom ,tradi¢né
médid“ rozumeli tie, ktoré vznikli pred digitdlnou érou, teda na skale od
tradicnych po nové média, by sa blizSie ktradicnym nachadzali printové
arozhlasové média, niekde v prostriedku televizne média a na opacnej strane
internet a socidlne siete. Toto kritérium samotné je vSak stale nepostacujtce,
pretoZe napriklad televizne média nezaradzuje jednoznacne. V pripade vyuZzitia
iného kritéria ako chronologického, napriklad z hl'adiska miery vyuZitia novych
technolégii, sa nezda ze by sa rozloZenie na spektre vyrazne odliSovalo. Preto je
nevyhnutné vychadzat pri definicii pojmu ,tradicné média“ predovsetkym
z toho, ¢im sa odliSuju od ,novych médii“. Takyto pristup nam umozni
jednoznacnejsie oddelit nové média od tych tradi¢nych.

Teda jednoznacnejsie kritérium, ktoré nam zaroven pomaha zadefinovat aj
pojem ,nové média“ sleduje odliSnosti medzi novymi a tradicnymi médiami. Pre
tento ucel sledujeme Kklucové atributy, ktoré dané médium prinasa do
medialneho priestoru. S novymi médiami sa podl'a McQuaila spajaju nasledovné
javy - ,znizené bariéry pri publikicii informacii2?, individualizacia a mobilita
publika, vysoka diverzita na strane ponuky (obsahu), interaktivita médif, mensia
(obmedzena) kontrola a regulécia,...zvySena globalizacia“.?!

19 REMISOVA, A.: Etika médii. Bratislava: Kalligram, 2010, s. 19.

20 Parafrazované. Orig.: ,Men$i (nebo zadné) prekazky v pristupu do vefejného
prostoru.”

21 MCQUAIL, D.: Zurnalistika a spole¢nost, Praha: Univerzita Karlova, Karolinum, 2016, s.
185. Pozn.: McQuail spomina aj dalSie, ktoré sme vnaSom texte vynechali, ide
o0 ,0bchadzanie kedysi dominantnych médii“ a ,multimedialitu“ - v texte vyssie ich
neuvadzame, nakol'ko mame za to, Ze ide az o druhotny jav spojeny s prichodom
novych technolégii, viac nez novych médii a zaroven, Ze v principe ide o totozny jav.
Teda domnievame sa, Ze k obchadzaniu printovych médii dochadza vd'aka zvysenej
miere vyuZivania smartfonov a pocitacov, nie ako sprievodny jav zvySovania
popularity online Zurnalistiky. Inymi slovami - nekupujeme si smartfény, ani laptopy
aby sme si mohli precitat spravy prostrednictvom tychto zariadeni. Ak ich mame -
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Na zadklade pritomnosti tychto javov moZeme povazovat uvedené za
pojmové znaky novych médii a na zadklade nich potom jasne zadefinovat, Ze ide
0 ,nové médid“. Pod novymi médiami teda rozumieme internet a socidlne siete,
ktoré ako jediné vieme spojit s tymito spominanymi javmi. Tradi¢né média
potom, za pomoci spojenia znamych kritérii budu tie média, ktoré vznikli pred
érou digitalizacie, funguju prevazne v analégovom prostredi, vyznacuju sa
centralizovanou kontrolou obsahu (prostrednictvom redak¢nej cinnosti),
jednosmernym modelom komunikacie (od redakcie k publiku, teda adresatom)
a teda aj obmedzenou spatnou vazbou od publika.

Sekundarne potom moZno pozorovat aj d’alSie javy, ktoré so sebou prinasa
prechod od tradi¢nych médii k novym médiam. Hoci digitalizacia médii so sebou
istotne nesie aj mnoZstvo pozitivnych javov, vymenujeme na tomto mieste,
vzaujme témy prispevku prednostne tie javy, ktoré su povazované za
problematické. Obzvlast pri pohlade na krizové alebo mimoriadne situacie,
ktorym musi spolocnost’ Celit sa stavaju tieto javy viditel'nejSie. Medzi takéto
javy patri napriklad narast konspira¢ného myslenia v spoloc¢nosti, zvySena miera
$irenia dezinformdcii, polarizacia spolo¢nosti a napokon narast preferencif
populistickych politickych stran a znizovanie dévery v inStitucie.22 Slovenska
republika nie je ojedinelou krajinou, ktora sa potyka s tymito javmi.23 Na zaklade
uvedeného by sa mohlo zdat, Ze nova éra médif je skor simrakom slobody
prejavu. Na tomto mieste nasho prispevku si ale uz dovolime vyslovit
domnienku, Ze mozZno prave naopak. Otazne je, akym sposobom dokazeme
v tejto oblasti vyuzit nové technoldgie, ako napriklad nastroje Al. Tym sa
budeme venovat' v nasledujtcej ¢asti.

vyuzivame ich na to, no nepredpokladame, Ze je to primarny dévod kupy tychto
zariadeni a teda, Ze tu je mozné vidiet akdsi vyznamnejSiu suvislost so zmenami
medialneho prostredia.

22 SKRIPEK, M., et al.: Co nds stoja dezinformdcie? Hlavni aktéri, strategickd komunikdcia
a ekonomické aspekty dezinformdcii. Bratislava: Vyskumné centrum Slovenskej
spolocnosti pre zahrani¢nu politiku (RC SFPA), Friedrich Ebert Stiftung, 2022, s. 5-6
a d'alsie. Online: https://library.fes.de/pdf-files/bueros/slowakei/20643.pdf.

23 COUNCIL OF EUROPE: Europe Press Freedom Report 2024: Confronting Political
Pressure, Disinformation, and the Erosion of Media Independence. Annual assessment of
press freedom in Europe by the partner organisations of the Safety of Journalists
Platform. 2025, s. 16 a31. Online: https://rm.coe.int/prems-013425-gbr-2519-
annual-report-2025-correction-cartooning/1680b48f7b.


https://library.fes.de/pdf-files/bueros/slowakei/20643.pdf
https://rm.coe.int/prems-013425-gbr-2519-annual-report-2025-correction-cartooning/1680b48f7b?utm_source=chatgpt.com
https://rm.coe.int/prems-013425-gbr-2519-annual-report-2025-correction-cartooning/1680b48f7b?utm_source=chatgpt.com
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17.1.3 Nové technoldgie v informa¢nom priestore

Vtomto bode sa mozZe zdat potrebné zadefinovat esSte, v sicasnosti uz
takmer trividlny pojem, ,Al“Z%. Ak je tento pojem, ako piSeme, na hranici
trivialnosti, vyZaduje si skutocne blizZSie rozpracovanie? V stiCasnosti uz je nutné
pojem ,Al“ povaZovat za tak vSeobecny, ako povedzme pojem ,telefon” v case
nastupu smartfénov. Inym spésobom povedané - pojem ,Al“ nedokadZe tuplne
uspokojivo vyjadrit Specifikd denotatu. V beZnej reci a pri pedagogickej praxi
nepredstavuje tento fakt problém, avSak v odbornych a vedeckych publikacidch
je nedostacujuce, ak sa nepristupuje k hlbsej Specifikacii toho, ¢o ma autor na
mysli, ked hovori o ,AI“. Ked sa teda na tomto mieste pytame: ,Co teda mame
rozumiet pod pojmom , Al“?“ zaroven sa vzdy pytajme: ,Ktora/aka ,Al“je pre nas
relevantnd vdanom kontexte. Co nas zaujima v oblasti slobody prejavu
a Zurnalistiky? Je pochopitelné, Ze pre Zurnalistiku budd s velkou
pravdepodobnostou relevantné takzvané LLM, teda ,vel'ké jazykové modely“25,
schopné analyzovat aspracuvat text, sc¢im dalej, tym vacSou presnostou
a podobnostou l'udskej reci, avsak vyuzitie inych foriem Al v oblasti Zurnalistiky,
v buducnosti nie je vylucené.

Ak otazka znie, ,Co je AI?“ jednoduchd odpoved bude zniet, Ze ide o
»pocitacovy systém, ktory disponuje podobnymi kvalitami ako 'udsky mozog“SirSie
potom ,, disponuje schopnostou interpretovat a produkovat re¢ spdsobom,
ktory sa zda byt I'udskym, dokaZze rozoznat alebo vytvorit vizualne diela, riesit
problémy a ucit’ sa z dat ktoré st mu poniknuté“.26 Takto znie lexikalna definicia
pojmu Al Po kritickej iprave takejto definicie by sme mohli dospiet k takejto jej
skratenej verzii: pocitacovy systém, ktory dokaZe analyzovat, schématizovat
a kategorizovat poskytnuté data anasledne sa dokdze ztychto dat ucit
a nasledne riesit problémy?27.

24V prispevku sa vyuziva pojem ,Al“ a ,,umela inteligencia“ ako synonyma, nakol'ko ide
o skratku z anglického ,artificial intelligence”, ¢o sa zauziva prekladat ako ,umela
inteligencia“.

25 Zanglického ,large language models“; Porov.: CAMBRIDGE DICTIONARY: LLM. In:
Cambridge Dictionary. Online:
https://dictionary.cambridge.org/dictionary/english/Ilm.

26 artificial intelligence : the use or study of computer systems or machines that have
some of the qualities that the human brain has, such as the ability to interpret and
produce language in a way that seems human, recognize or create images, solve
problems, and learn from data supplied to them“; Porov.. CAMBRIDGE DICTIONARY:
Artificial intelligence. In: Cambridge Dictionary. Online:
https://dictionary.cambridge.org/dictionary/english/artificial-intelligence.

27 Vtomto bode mame na mysli poZiadavky pouZivatela (na rieSenie), ergo tzv.
Lprompty*.


https://dictionary.cambridge.org/dictionary/english/llm
https://dictionary.cambridge.org/dictionary/english/artificial-intelligence
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Vpraxi vSak takato definicia stale nevystihuje Specifikd réznorodych
systémov umelej inteligencie. V tomto ohl'ade potom pojem bude méct nabrat
rézne tvary podla kritérii, ktoré zvolime na rozdelenie. Pokial' pre nas bude
kritériom priehl'adnost procesu rieSenia - budeme rozliSovat tzv. ,white-box
trénované®, ,grey-box trénované“ a ,black-box trénované“ Al.28 Pokial kritériom
bude l'udska intervencia, ¢i l'udsky faktor pri procese trénovania - budeme
rozliSovat’ ,ucenie s ucitelom“?9, ,uCenie bez ucitel'a“3?, ,ucenie sa zo spitnej
vazby“31 a tzv. ,ucenie s ¢iastoCnym zapojenim ucitel'a“32.33

V oblasti umelej inteligencie sa zmnoZuji nové pojmy, ¢i uz je to v sfére
vyvoja, v podobe pojmov ako ,strojové ucenie, Jhibkové uéenie, ,neuralne
siete”, alebo v sfére uZzivania, prejavujic sa v pojmoch ako ,velké jazykové
modely“ ¢i ,generativny model“ alebo , diskrimina¢ny model“. Pre ucely tohto
prispevku nie je praktické a ani ziaduce, aby sme sa pokusali vSetky vysvetlit, to
by si mala klast za tucel obsirnejsia, v sicasnosti vznikajica, odborna literattra.
Postaci ak sa zameriame na uZ spominand otazku - ¢o bude znamenat’ Al pre
zmeny v oblasti Zurnalistiky?

Pokial' prihliadame na to, ako je vsucasnosti regulovana oblast Al -
najrelevantnejsie sa javi Nariadenie Eur6pskeho parlamentu, zndme taktiez ako
Al Act. Toto nariadenie sa vo svojom texte stavia rezervovane k definovaniu ¢i
kategorizacii typov Al. Vyslovene Specifikuje tieto kategérie ako ,model/systém
Al na vSeobecné ucely“3* alebo ,model/systém Al na vSeobecné tucely so

28 BOOS, E.,, MALZER, M., CONRAD, F. et al.: An Engineer-Friendly Terminology of White,
Black and Grey-Box Models. In: MODELSWARD 2025: 13th International Conference
on Model-Based Software and Systems Engineering. Proceedings, 2025, s. 313-320.
Online: https://www.researchgate.net/publication/389542353_An_Engineer-
Friendly_Terminology_of White_Black_and_Grey-Box_Models; Zaujimavy je vSak aj
prehl'ad z pred 13 rokov. - Porov.: KHAN, M. E,, KHAN, F.: A Comparative Study of White
Box, Black Box and Grey Box Testing Techniques. In: International Journal of Advanced
Computer Science and Applications, ro¢. 3, ¢. 6, 2012, s. 12-15. Online:
https://www.researchgate.net/publication/270554162_A_Comparative_Study_of W
hite_Box_Black_Box_and_Grey_Box_Testing Techniques.

29 Volny preklad z anglického: ,Suprevised learning®;

30 Volny preklad z anglického: ,Unsuprevised learning®;

31 Volny preklad z anglického: ,Reinforcement learning*;

32 Volny preklad z anglického: ,Semi-suprevised learning";

33 SAP: What is machine learning? Online: https://www.sap.com/products/artificial-
intelligence/what-is-machine-learning.html.

3¢ Nariadenie Eurépskeho parlamentu a Rady (EU) 2024/1689 zo diia 13. jiina 2024
ktorym sa stanovujui harmonizované pravidla v oblasti umelej inteligencie a ktorym
sa menia nariadenia (ES) ¢ 300/2008, (EU) & 167/2013, (EU) & 168/2013, (EU)
2018/858, (EU) 2018/1139 a (EU) 2019/2144 a smernice 2014/90/EU, (EU)
2016/797 a (EU) 2020/1828, O] L, 12.7.2024, &lanok 3, bod 63.
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systémovym rizikom“35. Ak by sme sa v3ak v tejto praci rozhodli aplikovat’ len
takéto delenie neposluzilo by to jej ucelu, nakolko ide len o delenie na
,hebezpefné“ a negaciu tohto atribuitu. Pre prax a vyvoj Al sa moZe zdat toto
delenie vhodné, pre vedecké/odborné skumanie, sa javi nevhodny, C¢ci
prinajmenSom obmedzujuci.

Zaroveii je vhodné spomentt Rdmcovy dohovor Rady Eurdépy o umelej
inteligencii a l'udskych pravach, demokracii a pravnom State, ktorého
signatarom je Eur6pska tnia a ako jej sucast aj Slovensko. Tento dohovor vsak
eSte nebol ratifikovany ziadnym zo signatarskych Statov, preto opomenieme
bliz§i rozbor jeho obsahu. Je vSak nutné poznamenat, Ze ide o prva
medzinarodne pravne zavaznu zmluvu v oblasti AL.36 Na vnutroStatnej trovni
nemozno hovorit' o zdkonnej regulacii. Tak je akdkol'vek regulécia tvorena bud’
zhora (EU/Rada Eurépy) alebo zospodu - vnitorné poriadky institticif, zdruZzeni
¢i spolocCnosti.

S prichodom Al sa v réznych odvetviach spajaju rézne ocakavania. Tieto
maju pozitivny aj negativny charakter. Pokial' ide o Zurnalistiku, budeme
vychadzat zuZ publikovanej Stidie na tdto tému, od autorského kolektivu
Dodds, Zamith, Lewis.37 Ako uvadza Dodds, prinosy, ktory moZe prinasat’ pre
Zurnalistiku Al st nasledovné: lepsia dostupnost informacného obsahu, 'ahsie
preklady, prisposobenie obsahu, lacnejsia produkcia a v neposlednom rade, viac
priestoru pre Zurnalistov na angazovanie sa v obc¢ianskej spolo¢nosti ¢i lokalnej
politike.38 Spomina sa vSak zarovel aj niekol'ko hrozieb, ¢i negativ, ktoré Al pre
Zurnalistiku méze v budicnosti predstavovat. PredovsSetkym sa tym myslia
tieto: masova produkcia dezinformdacii aodpadového, marketingu
prispésobeného obsahu; kriza autenticity - teda strata povedomia o tom, co je
tvorené Clovekom, ¢o strojom a comu sa da verit; posilnenie filtrovania obsahu,
v suvislosti s predoSlymi dvoma bodmi; nasledné ,vycCerpanie“ z novin a strata
zaujmu o Zurnalistickd tvorbu zo strany adresatov a nasledny pokles zaujmu
o verejne dianie.3? Otazkou, ktort sme si teda v stuvislosti s touto problematikou
polozili uz skor a ktort teraz opat musime klast' je — ¢o chceme pre Zurnalistiku
do buducnosti? Ako dokazeme zabezpecit, Ze systémy Al budi napomahat

35 TamZe, lanok 51; Priloha XIII.

36 Framework Convention on Artificial Intelligence, Human Rights, Democracy and the
Rule of Law, Strasbourg, 5 September 2024, Council of Europe Treaty Series - No. 225.

37V texte d'alej uvddzame len ,Dodds".

38 DODDS, T., ZAMITH, R, LEWIS, S. C.: The Al turn in journalism: Disruption, adaptation,
and democratic futures. In: Journalism, Vol. 27, No. 4, 2025, s. 7. Online:
https://www.researchgate.net/publication/391770691_The_Al_turn_in_journalism_
Disruption_adaptation_and_democratic_futures

39 TamZe,s. 8.
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Ziaddcemu rozvoju zurnalistiky v podobe novych médii? Ak odpoved znie, Ze
reguldcia - odkial' ma prist a v akej forme?

17.2 K diskusii o potrebe regulacie informacného prostredia

Timothy Snyder, vknihe O tyranii: dvadsat’ ponauceni z20. storocia,
formuluje taziskové odpordcania a varovania, ktoré maji napomoct tomu, aby
sa predislo opakovaniu totalitnych omylov minulého storocia. Napriek tomu, Ze
vSetky mozno povaZovat za relevantné, pre nas prispevok uvedieme ilustrativne
najma dve, konkrétne tieto: ponaucenie €. 2 - ,Brdrite inStitucie* ac¢.5 -
»Nezabtdajte na profesiondlnu etiku“.#® Tymito dvoma direktivami by sme sa
chceli riadit’ v nasledujtcej €asti. Preco? Branit institucie sice Snyder poZaduje
pred totalitnymi silami v State, 41 avSak ndm sa javi, Ze pokial sa rozhodneme
branit nejaku institiciu, znamena to starat sa o 1u, jej rozvoj, o jej dobro.
A profesionalna etika? O nej hovori Snyder Ze bola tym, ¢o mohlo spomalit, ak
nie efektivne branit nacistickému Nemecku pri Holokauste.#? PiSe: ,Ak nam
povedia, Ze situdcia je vynimoc¢na, musime sa riadit prisne profesnou etikou.
Potom neexistuje ni¢ ako ,len som plnil rozkazy“.“43 My si dovolime tvrdit, Ze
profesiondlna etika je preto klI'i¢ovym rozmerom, nielen v braneni extrému, ale
v zabezpecovani spravneho chodu akéhokol'vek systému. Vytvara poziadavku na
kvalitu.

Revolicia medidlneho priestoru, ktora ako sme si uviedli skér, bude
s prichodom Al stale vyraznejsia si vyZaduje désledni ochranu demokratickych
principov. Pri vyraznych spoloCenskych zmendch moéZu casto trpiet prave
ludské prava,** ktoré povazujeme vsucasnosti za materidlnu sucast
demokKkracie. Zachovanie slobody prejavu, no zaroven prava na pravdivé
informdcie, v algoritmom definovanom online-priestore, si bude podla nasho
nazoru vyzadovat ochranu institicie - Zurnalistiky.

Hoci si snahy dosiahnut spominané pomocou legislativy, Zelany efekt
tymto spdsobom nemodZe byt dosiahnuty, nakol'ko Zurnalistickd obec je,
pochopitelne, vel'mi citliva na akékol'vek vonkajsie regulécie slobody prejavu. Na
Slovensku nami skiimanu oblast upravuje zakon o medialnych sluzbach a zakon

40 SNYDER, T.: O tyranii: dvadsat ponauceni z 20. storocia. Bratislava: Premedia, 2017, s.
6.

4 TamZe,s.19-21.

42 TamZe,s.32-34.

43 TamZe,s. 34.

44 Prikladom moZno uviest najma industridlnu revoliciu. Tato je stakzvanou ,Al
revolliciou” Castokrat prirovnavand. Deje sa tak nakol'ko ich sprevadzaju podobné
obavy - zo straty pracovnych miest, zmeny spoloc¢enskych Strukttr a tak podobne.
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o publikaciach. Z hl'adiska eurépskej Upravy, nesmieme zabudnut znamy Akt
o digitalnych sluzbach. Ziadny znich sa v$ak nevenuje etickému hl'adisku
povolania novinara a ani tento pojem samotny sa v nich nevyskytuje. Je mozné
domnievat sa, Ze ak by niektory z tychto zakonov tento pojem pouzival, bolo by
ho nutné definovat a tomu sa zdkonodarca evidentne vyhyba.45

Ako rieSenie sa ponudka preferencia profesionalnych etickych kédexov ako
nastroja stanovenia poziadaviek na riadny vykon profesie. Upravovat’ oblast Al
formou etickych pravidiel navrhuja aj niektori odbornici, dokonca aj v nasom
pravnom prostredi.*¢ Uvedené chape aj Europsky parlament, ked' v samotnom
texte DSA, ¢l.45, ods.1 vyjadruje podporu tvorbe ,Kdédexov spravania“.4’
PoZiadavka na etickil kontrolu vykonavania Zurnalistickej profesie je teda
legitimna, na ¢om sa uz dlhSie zhoduje aj vel'’ka ¢ast odbornej verejnosti z oblasti
Zurnalistiky.#8 To sa potvrdzuje skutocnostou, Ze azda najvacsSia profesijna
organizacia novinarov, Slovensky syndikdt novindrov,#° prijala svoj Eticky kodex
novinara (d'alej len ,Eticky kddex“). Otazkou je, ¢i Eticky kdodex, v stave v akom
je, dokaze efektivne zohl'adnit aj nové hrozby a moznosti, ktoré ako spominame
vysSie, so sebou prindsa Al. Tomu sa budeme venovat v prvej podkapitole.

V oblasti Zurnalistiky prirodzene nachiddzame implicitné ofakavania na
naplianie istych spolo¢nostou uznavanych hodnét. Ide 0
spolocensku poziadavku vyplyvajicu z charakteru zurnalistiky samotnej. Tieto
ocakavania mézu mat roéznu formu a ich blizsiu Specifikaciu rozpractiva odborna
literatira. Napriklad McQuail uvadza ako najvSeobecnejSie kategorie tieto:
»pravdivost, slobodu, solidaritu, rovnost, poriadok a sidrZnost“.50 Podl'a naSho
nazoru je mozné tvrdit nasledovné: Napiianie tychto hodnot je mernym

45 Niektori iste povedia - ,Nastastie!“

46 KLUCKA, ].: Uloha a déleZitost’ etickych pravidiel v systémoch umelej inteligencie. In:
Pravny obzor, Ro¢. 108, ¢.3, 2025, S. 240-254. Online:
https://doi.org/10.31577 /pravnyobzor.2025.3.02.

47 Nariadenie Eurépskeho parlamentu a Rady (EU) 2022/2065 zo diia 19. oktébra 2022
o jednotnom trhu s digitalnymi sluzbami a o zmene smernice 2000/31/ES (akt o
digitalnych sluzbach; tiez DSA), L 277/1, 27.10.2022, ¢lanok 45 ods.1: ,S cielom
prispiet kriadnemu uplatilovaniu tohto nariadenia Komisia a vybor podporuju
a ulahéuji vypracovanie dobrovolnych kédexov spravania na trovni Unie, pri¢om
zohl'adiiuji najmad osobitné vyzvy spojené sbojom proti réznym druhom
nezakonného obsahu arie$enim systémovych rizik podla prava Unie, najma
s pravnymi predpismi pre hospodarsku sttaz a ochranu osobnych udajov.;

48 REMISOVA, A.: Etika médii. Bratislava: Kalligram, 2010, s. 104.

49 TamZe, s. 90.

50 MCQUAIL, D.: Zurnalistika a spolecnost, Praha: Univerzita Karlova, Karolinum, 2016, s.
72-73. Pozn.: Autor si dovol'uje poznamenat, Ze jednotlivé hodnoty sa moZu do istej
miery prekryvat, niektoré z vymenovanych aZ po hranicu totoZnosti. Napriklad medzi
hodnotou ,solidarity“ a ,sidrznosti“ sa zda byt rozdielnost’ az zanedbatel'na.
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faktorom kvality. V druhej podkapitole sa preto budeme venovat' demonstracii
toho, akym spésobom moZe byt otazka naplhania tychto hodnét (konkrétne
hodnoty pravdivosti) problematicka s prichodom Al. Zameriame sa pri tom na
rozporuplné tvahy o prave na pravdivé informacie zo strany Ustavného stidu
Slovenskej republiky a Eurdpskeho sudu pre l'udské prava. V druhej kapitole
priebezne pontkame tuvahy de lege ferenda, ako formu apelu na odbornu
verejnost.

V zavere uvedieme zistenia ku ktorym sme dospeli pri vypracovani
prispevku, s prihliadnutim na tézy, vychodiska a ciele, ktoré sme si vytycili
v ivode nasho prispevku.

Nez prejdeme Kk materidlnej Casti tejto kapitoly, musime rozpracovat
otazku, ktord sme vystavali v predoslej kapitole. Tato otazka znie: ,,Co chceme od
zurnalistiky?“. Odpoved sa modze liSit, no po eliminacii zjednoduseni a zanedbani
niektorych ekonomickych aspektov>! Zurnalistického prostredia bude mozné
zuzit vyber na bindrnu droven: kvalita versus kvantita.

Tieto dve odpovede sa nutne nemusia vylucovat. Je vSak dolezité poznat
nase preferencie, pokial’ tvorime viziu Zurnalistiky do budticnosti. Podl'a nas je
v sucasnosti vhodné zamerat sa na kvalitativny rozmer a sdstredit’ sa na novu
rolu, ktord Zurnalistika mo6Ze v spolo¢nosti mat. Mame tym na mysli, ako pise
Dodds: ,journalism’s less-well-understood role (yet one that is more pressing than
ever) as a media-and-technology educator for society. .52

51 Je pochopitel'né, Ze na naSu otdzku je moZzné odpovedat aj z hl'adiska toho, Ze pokial’
chceme zachovat institicie, musime zabezpecit ich ekonomicki udrZatelnost. Sme
vSak toho nazoru, Ze vraciondlnej spoloCnosti si média, ktoré ponukaju to Co
spoloc¢nost Ziada na seba zarobia. V naSej polemike nebudeme namietat, Ze rozmery
ako: aktudlnost, prominentné osobnosti, Sokujuce udalosti, dramatické pribehy - st
neoddelitelnymi sti¢astami zZurnalistickej tvorby. Ale ked'Ze nas prispevok ciasto¢ne
adresujem celej Zurnalistickej obci, povazujeme za irelevantné riesit tato otazku.
Ekonomické hl'adisko si bude sledovat kazdé médium osobitne, avsak etické pravidla
si stanovuje profesia a to bez ohl'adu na prislusnost ku konkrétnemu médiu. Tymto
tvrdenim zaroven nevylucujeme skutoCnost, Ze aj redakcie mézu prijat osobitné
etické koédexy, pokial neodporuju vsSeobecnému Etickému kdédexu novinara.
Dokonalym potvrdenim naSich tvrdeni bude Kkariérny vyvoj Michala Kovacica
v uplynulych rokoch, ked’ po vyjadreni moralneho postoja sice ako jednotlivec musel
opustit vyznamnu poziciu moderatora v televizii Markiza, avSsak pomocou crowd-
fundingovej kampane bol schopny vyzbierat' viac ako pol miliéna na fungovanie
vlastného projektu, online spravodajského kanalu 360°.

52 DODDS, T., ZAMITH, R., LEWIS, S. C.: The Al turn in journalism: Disruption, adaptation,
and democratic futures. In: Journalism, Vol. 27, No. 4, 2025, s. 11. Poznamka (vol'ny
preklad autora): ,menej zndmu rolu Zurnalistiky, (hoci palcivejs$iu neZ kedykol'vek
predtym) ako ucitela v oblasti médii a technoldgii.”
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Média sa budi musiet Casom ¢oraz CastejSie snazit' prerazit epistemické
bubliny v ktorych sa uzatvarame vd'aka filtracii obsahu zo strany socialnych sieti
a tak sa vynara poziadavka, aby nezavézne bola tato oblast regulovana skoér -
idealne aby sa so zmenami zacalo uz teraz. To moZe byt smerodajné pri
uvodnych fazach, kedy eSte nedoSlo k stavom, v ktorych je nutné oblast
regulovat zavdzne a prostrednictvom pravnych noriem, ¢o je neziadudce, zo
strany Zurnalistov (kvoli hrozbe zneuZitia zo strany mocenskych struktir, pod
zamienkou ochrany pravneho statu)>3 akedy je uz nemozné Kkontrolovat
technolégie kvoli ich masovej popularite a rychlemu Sireniu.54 Zachytenie tohto
momenta méze byt klicovym krokom pri zmendch v mnohych profesiach, nie
len v Zurnalistike. Je zaroven na mieste pytat sa, ¢i sme takyto zlomovy bod uz
nezmeskali. Optimisticky povieme, Ze zatial nie. Pesimisticky a moZno so Stipkou
realistického pohl'adu, od toho nemame d’aleko.

17.2.1 Eticky kédex novinara

Otazkou ako sme spomenuli vysSie pre nas v tejto Casti je, akym spésobom
Eticky kodex novinara upravuje problematiku vyuzivania Al v Zurnalistike. Po
zbeznej analyze pomocou vyhladavania kltucovych vyrazov ako ,Al“ ,UI“ ¢i
»,umeld inteligencia“ zistime, Ze vtexte sa nenachaddza explicitnd uprava
problematiky ktorou sa v naSom prispevku zaoberame. To méZe uZ samo o sebe
byt problémom. DbleZité je vSak zamerat sa aj na implikované usmernenia, ktoré
Eticky kddex ponuka. Nasa diskusia sa preto v tejto ¢asti bude uberat dvoma
smermi. Najprv analyzujeme problémy, ktoré mozu nastat pri roznej
interpretacii implicitnych etickych noriem v texte Etického kddexu a nasledne
budeme rozoberat problematiku absencie tych explicitnych.

V Etickom kédexe najdeme v zasade tri pasaze, od ktorych by sme mohli
vyvodzovat etické normy pre novinara pracujticeho s Al: Cl. 2, bod 2 a 4; C1.3 bod
1,2,3a5; Cl. 7 bod 1 a 3; V prvom z uvedenych ¢lankov ide o zakladné principy
prace novinara. V druhom zas ide o vztah novinara a verejnosti. V tretej casti zas
o vztah novindra ajeho kolegov. Kvoli rozsahu tohto prispevku nebudeme
rozoberat text jednotlivych ¢lankov z kazdého pouziteIného interpretacného
ramca, nakolko v zaujme problematizacie postacuje, ak viacero subjektov si
moZe niektoru normu vylozit odlisne. UZ len implicitnd povaha posudzovanych
noriem predpokladd, Ze tento problém nastane a z uvedeného dévodu mozno

53 THOMSON REUTERS FOUNDATION: Weaponizing the Law: Attacks on Media Freedom
2023, S. 13. Online: https://www.trust.org/wp-
content/uploads/legacy/weaponizing-law-attacks-media-freedom-report-2023.pdf.

54 Tu mame na mysli zndmy koncept - tzv. ,Collingridge dilemma“.
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konstatovat, Ze je vprvom rade problematické, ze Eticky kdédex sa touto
problematikou explicitne nezaobera.

V C1.2 sa dozvedame, Ze: »Hlavnymi zdsadami, ktorymi sa novinar riadi vo
svojej praci, si nestrannost, vyvazenost, objektivita, Cestnost, pravdivost,
zodpovednost a dosledné overovanie faktov.“55 Zaroven sa dozvedame aké su
pravidla preberania obsahu pre novinara publikujiceho na internete. Tento
¢lanok vo svojej vseobecnosti ma najvacsi potencial zahrnut do svojho obsahu aj
problematiku Al, av§ak prave tato vSeobecnost ndm brani akceptovat tento
¢lanok ako efektivny nastroj etickej regulacie. Spomeiime hodnoty objektivity,
pravdivosti, Cestnosti addsledného overovania faktov - pri vSetkych
spominanych je mozné od Al pozadovat nejaki mieru reflektovania tychto
hodnét, ale je nepravdepodobné, Ze moralne zdanlivo ambivalentnd Al bude
schopna reflektovat ich pri svojich vystupoch. Vsetka zodpovednost za
naplianie tychto hodnét je na osobe novinara.

Problémom je, pokial si uvedomime, Ze uZ v sicasnosti méZe mnoZstvo
novinarov vyuzivat Al pomerne neKkriticky, bez toho aby bolo na prvy pohlad
evidentné, Ze napriklad publikovany ¢lanok nenapliia tieto hodnoty, respektive
- Ze moze byt kompletne vytvoreny Al. Dovolime si predpokladat, Ze
Zurnalisticka obec ¢asom akceptuje pokojne aj uplné vyuzitie Al pri tvorbe
informacného obsahu ako eticky neproblematické, doraz sa vsak bude klast na
overovanie faktov.5¢ Do bududcnosti bude preto podla nas potrebné vytvarat
nastroje Al schopné spolupracovat so Zurnalistami pri ich praci azaroven
schopné dodrziavat vyssie spominané hodnoty. To vSak samo o sebe nebude
postacovat, nakol'ko stile absentuje vyjadrenie, ¢i je samotné pouzitie Al pri
Zurnalistickej praci etické.

Cl. 3 sa venuje zdrojovej stranke informacii poskytovanych novinarmi, vo
vztahu kverejnosti. Doraz sa kladie na overovanie informdcif aspoii z dvoch
nezavislych zdrojov, na zdielanie zdroja informdacii ¢i na neupravovanie
textového, obrazového a zvukového zdrojového materidlu. Osobitne zaujimavy
je pre nas vsak bod 3, ktory znie: ,Novinar alebo médium nezverejiiuje ziadne
informacie, o ktorych vie, Ze st nepravdivé. Pravdivé informdcie vychadzaju z
faktov a ich objektivnej interpretacie, s prihliadnutim na skuto¢ny kontext
popisovaného deja, bez skreslovania objektivnej reality a zamlCovania

7«
1

(opomenutia) Casti existujtcich faktov a suvislosti. Umela inteligencia moze

vbuddcnosti byt velmi efektivnym nastrojom na zabezpelenie zdiel'ania

55 SLOVENSKY SYNDIKAT NOVINAROV: Eticky kddex novindra, ¢lanok 2, bod 2. Online:
https://www.ssn.sk/eticky-kodex-novinara/.
56V odbornej literatire sa Casto pouZziva vyraz z anglického jazyka ,fact-checking”.
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informdcii formou ,objektivnej interpretacie” a ,bez skreslovania objektivnej
reality”, ale je dolezité, aby ju jej vyvojari vedeli tymto schopnostiam naucit. Ako
je mozné toto realizovat, ak ani nasim sidom nie je tplne jasné, o je mozné
povazovat za naozaj objektivne a ¢o nie? Tomuto problému sa budeme viac
venovat v druhej podkapitole.

Autorstvo je problémom, ktory reguluje ¢l. 7 v bode 1. V rozsahu tohto bodu
by mohlo byt najproblematickejSie povaZovat za etické vyuzitie Al, nakolko
pokial novinar nesmie vydavat cudzi text za vlastny - za ¢i treba povazovat text
vytvoreny Al? A podl'a ¢coho mozno rozliSovat pomer autorstva na ¢lanku, ktory
vypracuje Al podla dosledného ,promptu“ novindra? Odpovede na tuto
problematiku a na problematiku prava dusSevného vlastnictva pri vysledkoch
prace za pouzitia Al rozpractiva aj sicasnd odborna spisba.5? Hoci zakladné
principy uZ sa v tejto oblasti zacalo formovat, vSetko stoji v zdvere na moralnej
integrite novindra - ¢i ak vydava ¢lanok vytvoreny Al za svoj, tito skutoCnost
prizna. Vzhl'adom na tento rozmer moZe byt potom problematické vyvodzovanie
moralnej zodpovednosti. Etické rady nemaji nastroj, ktorym by bolo mozné
autorstvo overit.

Zaroven tu v ¢l. 7 ndjdeme bod ¢. 3, ktory kaZe novinarovi vytvarat natlak
na spolupracujicich novinarov, aby nekonali neeticky a protipravne. O dosahoch
tohto bodu pri vyuZiti Al sa domnievame, Ze vo svete, v ktorom je umela
inteligencia dostupna takmer kazdému a skoro kedykol'vek a kdekol'vek, je toto
obsolentna poZiadavka. Ak Al ma k dispozicii kaZdy, je pravdepodobnejsie, Ze ju
kazdy ticho vyuZije, nez aby na vyuzitie zo strany kolegov upozornoval. Aj z tohto
d6évodu povaZujeme za pravdepodobné, Ze vyuzitie Al v novinarskej profesii
bude do budiicna mozno povazovat za normu.

Ako sme uviedli vysSie - najproblematickejSie sa nam javi absencia
explicitnej upravy Al v Etickom kédexe. Tato absencia spésobuje nerovnovahu,
v ktorej autori, ktori sa Etickym kdédexom neriadia vobec, budu Al vyuzivat bez
okolkov a autori, ktori sa nim riadia si ponechani bez vysloveného suhlasu, ¢i
jasnej a jednoznacnej interpretacie. Sme preto toho nazoru, Ze ak ma byt do
buducnosti Eticky koédex efektivhym nastrojom, ktory bude novindrmi
akceptovatelny a vyuzitelny, potom sa musi prispdsobit dobe. Nakoniec, je to
prave jedna z vyhod etickych kédexov, Ze si nevyZaduju celospoloc¢ensku zhodu,
prostrednictvom parlamentnych zastupcov, na to aby sa zmenili. Postacuje
zhoda vramci toho spolocenstva, ktoré si tento kdédex prijalo. V stuvislosti

57 FRITZ, ].: Understanding authorship in artificial intelligence-assisted works. In: Journal
of Intellectual Property Law & Practice, ro€. 20, €. 5, 2025, s. 354-364. Online:
https://academic.oup.com/jiplp/article/20/5/354/7965768.
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s tymto tvrdenim si dovol'ujeme vyslovit predpoklad, Ze ak ma nestat’ efektivna
zmena v oblasti, v ktorej dochadza k signifikantnému technologickému pokroku,
vyZaduje sa aktivna Ucast a zapojenie aj na Urovni niZSej nez je parlamentna.
VyZaduje sa dokladnd komunikdcia a spolupraca medzi Zurnalistami®® a
vyvojarmi Al. Pozrime sa teraz na jednu z problematickych oblasti v ktorych sa
vyuzitie Al v Zurnalistike moZe stretnut’ s absenciu jasnej odpovede zo strany
sudov.

17.2.2 Nejasnosti v kontexte s pravom na pravdivé informacie
V tejto Casti sa zameriame Specidlne na pripad Eur6épskeho stidu pre I'udské
prava, Hertel proti Svajéiarsku.5® Vstru¢nosti pripad sumarizujeme
a problematizujeme ho v kontexte Al
Pan Hertel, (d'alej len ,pan H“) bol nezavislym vyskumnikom®® v oblasti
technoldgii. Z hl'adiska svojej osobnostnej kvalifikacii iSlo o osobu s titulom ,Dr.”
z oblasti technickych vied, z Federalneho technického instititu v Ziirichu, ktory
vSak uz bol na déchodku a svoj ¢as na dochodku si kratil skimanim vplyvov
technolégif na Zivotné prostredie a 'udsky organizmus. Svoje vyskumy realizoval
vo vlastnom amatérskom laboratériu. PAn H sa v jednom zo svojich vyskumov
rozhodol zaoberat’ vplyvom mikrovinnych rir na l'udsky organizmus. Sokujtce
zistenia prameniace zo spominaného vyskumu sa rozhodol zaslat na publikaciu
do environmentalisticky ladeného, no v podstate tematicky vel'mi rozmanitého
Casopisu - Franz Webber, v ktorom bol ¢lanok napokon aj skuto¢ne publikovany,
v 19. ¢isle tohto ¢asopisu. Tento ¢lanok bol titulnym a centralnym ¢lankom tohto
Casopisu, ktory sa predaval v dvoch jazykovych verziach franctizskej a nemecke;.
V reakcii na publikdciu spominaného vyskumu sa vSak ohradilo niekol'ko
vedcov a prebehla diskusia na tému faktickej problematickosti tohto vyskumu, 6!
v ktorej vysvitlo, Ze zistenia ktoré boli uvedené v ¢lanku pana H boli nepravdivé
a nespravne, postupy nestandardné a de facto odporovali zauZivanym vedeckym
faktom - totiz, Ze samotné pouZzivanie mikrovlnnej riry nespdsobuje rakovinu. V
reakcii na ¢lanok i kritiku pana H, zo strany odbornej verejnosti, sa svojich prav
zatalo domahat Svaj¢iarske zdruZenie predajcov elektrospotrebicov.
Evidentnym d6évodom, sformulovanym aj v ich Zalobe proti panovi H, pre ktoré
je potrebné, aby pan H nesmel pokracovat v $ireni svojich ,nezmyslov*, bola

58 Ako, nepochybne, aj inymi profesiami.

59 Rozhodnutie ESLP vo veci Hertel proti Svajciarsku, staznost’ & 59/1997/843/1049,
rozsudok zo dna 25. augusta 1998. Online: https://hudoc.echr.coe.int/eng?i=001-
59366.

60 Rozumej, neposobil na Ziadnej institdcii.

61 Podobne ako na Slovensku v pripade vladneho splnomocnenca Petra Kotlara.
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potreba zabranenia nekalej sitazi a celkovo ochrana hospodarskej sutaze.
Predajcovia vnimali, Ze by ¢lanok mohol poskodit ich hospodarske zaujmy,
obzvlast aj preto, Ze v Casopise Franz Webber bol ¢lanok zverejneny s obrazkami
smrtky s kosou, drziacej mikrovinnu riaru. Obrazok smrtky s mikrovinnou rirou
sa dostal aj na titulnt stranu a v principe aj na cca. osem nasledujucich stran, teda
na kazdu stranu, na ktorej sa nachadzal ¢lanok pana H. V tomto ohl'ade vSak pan
H uviedol, Ze o obrazovej prilohe svojej Stidie nevedel a diStancuje sa od ne;j.

Svajtiarske stdy rozhodli v stilade s ndzorom ZdruZenia $vajéiarskych
predajcov elektrospotrebic¢ov a zakazali panovi H tvrdit isté veci tykajuice sa jeho
Stadie. V suvislosti s tym sa pan H rozhodol obratit na Federalny sud, ktory jeho
staZnost zamietol. Tato skutocnost aktivne legitimovala pana H na podanie
podnetu na ESLP. Ten nasledne rozhodol v jeho prospech, teda, Ze rozhodnutim
Svajtiarskych stidov do$lo k poru$eniu ¢&l. 10, so zdéraznenim niektorych
skutoCnosti, vyberme si vSak len tie, ktoré mézu, podla nas byt v budicnosti
sporné v kontexte Al PredovSetkym budu problematické kvoli negativnej
odpovedi na otazku, ¢i existuje pravo na pravdivé informacie.

,a) Svajé¢iarske organy mali takto moZnost vol'nej Givahy v rozhodovani, ¢i
tu bola ,nevyhnutna

spolocenska potreba“, aby bolo vydané predmetné sidne nariadenie proti
stazovatel'ovi. Je vSak potrebné obmedzit rozsah vol'nej ivahy, ked' to, o o ide,
nie je len ,obchodné“ tvrdenie jednotlivca, ale jeho tcast na diskusii ovplyviiuje
vSeobecny zaujem napriklad na verejnom zdravi; v danom pripade nemdzZeme
popriet, Ze takato diskusia existovala. Tykala sa vplyvov mikrovlnnych rar na
I'udské zdravie.

b) Nie je podstatné, Ze jeho nazor je v mensine, alebo Ze sa zda byt
neopodstatnenym, pretoZe v oblasti, v ktorej je nepravdepodobnost existencie
akejkol'vek istoty, by bolo obzvlast nezmyselné obmedzit slobodu prejavu len na
vSeobecne akceptované myslienky.“62

Rozpor svyssie uvedenym vnimame napriklad v tvrdeniach ustavného
pravnika Jana Drgonca, vjeho komentari k Ustave SR. Ten tvrdi, %e: ,loZ,
klamstvo, je frekventovanou pracovnou metédou politikov aj masmédii, ale to z nej
nerobi prejav pod tstavnou ochranou, lebo osobitnym zdujmom, ktory podla cl. 26

ods. 4 dovoluje obmedzit’ slobodu prejavu, je aj mravnost, s ktorou nie je loZ

62 Rozhodnutie ESLP vo veci Hertel proti Svajéiarsku. Pozn.: Uvedené mozno najst
v rozhodnuti, vslovenskom preklade v Casti s najvyznamnej$imi pravnymi vetami
rozhodnutia.
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zlucitel'nd.“s3 V sulade s tymto tvrdenim znie rozhodnutie Ustavného stidu SR so
spisovou zna¢kou PL. US 12/09, 11. 7. 2012. Viiom tvrdi Ustavny sud
nasledovné: , Ustavny siid v prvom rade nenachddza presvedcivy dévod, pre ktory
by sirenie nepravdivych informdcii malo poZivat'tistavnil ochranu a pre ktory by sa
teda na obmedzenie Sirenia takychto informdcii mali nevyhnutne vztahovat
podmienky ustanovené v cl. 26 ods. 4 tstavy.“6* e teda zjavné, Ze v istom ohl'ade
sa na tomto nazore zhoduje stidna autorita s pravnou doktrinou.

Jednym problémom je, ze Ustavny sid vtom pripade rozhoduje inym
sposobom, neZ ako argumentuje Eurdpsky sud pre 'udské prava. Tento problém
ma v8ak nadstavbu. Nami zmienené rozhodnutie je z hl'adiska konzistentnosti
judikattiry Ustavného stidu tiez sporné, nakol'ko prave podobni argumentaciu
ako Eurépsky sid pre ludské prava v pripade pana H, vyuzil Ustavny sud
o niekol’ko rokov neskdr, vrozhodnuti ILUS 307/2014. Tam spomina
nasledovné: ,zdkonné obmedzenie slobody prejavu médii [nemozno odévodnit]
poZiadavkou na objektivne a nestranné informovanie v rdmci spravodajskych
programov a politicko-publicistickych programov... nie je mozné vyvodit z
tstavného prdva jednotlivcov na prijimanie informdcii (¢l. 26 ods. 2 tstavy a cl. 10
ods. 1 dohovoru), kedZe prdvo prijimat’ informdcie zahrriia prdvo prijimat
informdcie tak pravdivé, overitelné a neutrdlne, ako aj fiktivne, neoveritelné,
nepravdivé alebo pravdu skreslujtice ¢i prezentujiice urcity svetondzor."s Je preto
evidentné, Ze v odbornej verejnosti ako ani medzi sidmi neexistuje jednoznacna
zhoda na existencii prava na pravdivé informacie.

My si myslime, Ze so vzrastajucim vplyvom Al bude toto pravo stale
relevantnejsSie. Preto ocCakavame, Ze v nasledujicich rokoch bude musiet
Eurépsky sud prehodnotit svoj nazor na tdto problematiku. Rozhodnutie
obhajujice pravo na pravdivé informdcie by bolo spolo¢ensky vel'mi prospesné.
Napomohlo by v prisposobeni Etického kédexu, ako aj pri vyvoji eticky tvoriacej
Al ISlo by zaroven o pravo, ktoré by umoznilo zachovat istd mieru kvalitativnej
urovne publikovanych vedeckych ndzorov v zurnalistickej oblasti. Obzvlast
dolezité sa to javi v tejto dobe, kedy sme konfrontovani s problematikou post-
faktuality.

V zavere tejto Casti je eSte nutné spomenutt, Ze pokial nastanu okolnosti za
ktorych sa bude musiet Eurépsky sdd pre l'udské prava vyrovnat stymto

63 DRGONEC, J.: Cl. 26. In: DRGONEC, J.: Ustava Slovenskej republiky. 2. vydanie.
Bratislava: C. H. Beck, 2019, s. 671.

64 Nalez Ustavného stidu Slovenskej republiky zo diia 11. 7. 2012, sp. zn. PL. US 12/09;
¢lanok 6, bod 2, ods.4.

65 Nalez Ustavného siudu Slovenskej republiky zo diia 18. 12. 2014, sp. zn. II. US
307/2014; ¢lanok 61.
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problémom, péjde o zaujimavu a vel'mi zdsadnd zmenu. Pokial’ takéto okolnosti
nenastand, bude sa s touto problematikou skor, alebo neskér musiet vyrovnat
odborna verejnost sama. Je predovSetkym v ich zaujme, aby prijali novi Gpravu
etickych pravidiel skor, nez bude v niektorom problematickom pripade musiet
rozhodovat spominany sud, nakolko jeho zavazné kritériA moéZu byt
v konetnom dosledku prisnejsie, neZ by si stanovili stavovské organizacie
novinarov sami.

Zaroven sa domnievame, Ze vzrastajuci zaujem o Al bude viest k potrebe
vyuzitia samotnych nastrojov Al na vyhodnocovanie kvality jednotlivych
zurnalistickych vystupov. Ak maji mat nastroje Al vytvoreny ramec, v ktorom
budd vediet rozoznavat medzi objektivnymi informaciami, dezinformaciami
a halucindciami, potom budeme musiet akceptovat, Ze st nazory asu fakty.
Podl'a nasho nazoru, si fakty vyzaduju vyss$iu mieru ochrany. Tym mame na mysli
napriklad aj vyuzitie Al ako nastroja makkej etiky, teda napriklad ako fact-
chceckera. Samozrejme, v takom pripade si takyto systém bude stale vyzadovat
osobu, ktora bude zodpovedat za pracu ,Al fact-checkera“. Tu vidime jednu z
moznych metamorf6z Zurnalistickej profesie do budicnosti. Vyuzitie Al v tejto
funkcii si vSak, s prihliadnutim na stcasny stav, bude vyzadovat eSte hlbsiu
implementiciu jej jednoduchSich uplatneni. Preto povazujeme za korektné
uviest' tu v zavere, Ze akékol'vek kroky, ktoré odporicame v naSom prispevku
majd povahu prevencie avyzaduju si hlbSie rozpracovanie zodpovednymi
subjektmi, hoci ako uvadza Dodds, moZe ist uz o vel'mi siicasny problém a preto
sa nam javi, Ze je potrebné sa o tito problematiku zaujimat'.66

Zaver

V zavere sa mézeme vratit k vychodiskam, ktoré sme si stanovili v tvode.
Ukdazali sme, Ze Gstup tradi¢nych médif - chdpanych ako centralizované, redakéne
kontrolované a prevaZzne analégové kandly komunikacie - zdsadne meni podobu
medidlneho prostredia. Internet a socialne siete, spojené so zniZenymi bariérami
publikovania, vysokou diverzitou obsahu, interaktivitou a obmedzenou
reguldciou, vytvaraju nové moznosti deformacie informac¢ného priestoru. Tieto
zmeny sa v spolocnosti prejavuju narastom konsSpiracného myslenia, Sirenim
dezinformdcii, polarizaciou a oslabovanim dévery v inStittcie, ¢o potvrdzuje
prvu z naSich hypotéz. Zaroven v§ak nevyhnutne neznamenajti simrak slobody
prejavu, ale skor test odolnosti demokratickych institucii a kvality zurnalistiky
ako ,lakmusového papiera“ stavu demokracie.

66 DODDS, T., ZAMITH, R., LEWIS, S. C.: The Al turn in journalism: Disruption, adaptation,
and democratic futures. In: Journalism, Vol. 27, No. 4, 2025, s. 9.
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Druha hypotéza - potreba novych pravnych a etickych mechanizmoyv,
vratane vyuZitia umelej inteligencie - sa v priebehu prispevku ukazala ako
opodstatnend. Na pravnej Urovni sme poukdazali na to, Ze existujice ramce (¢i uz
na trovni EU alebo Rady Eurépy) sa zameriavajti najma na kategorizéciu rizik a
zdkladnu reguldciu systémov Al, no len okrajovo reflektuju Specifika
zurnalistickej profesie. Zaroven sme ukdzali, Ze pravna reguldcia sama osebe
naraza na citlivost' Zurnalistickej obce na zasahy do slobody prejavu a na obavy z
sreguldcie zvonka“. Aj preto sa javi ako kli¢ové doplnit pravne ndstroje o vnutro-
profesijné mechanizmy - najma o aktualizované etické kddexy, ktoré budu
schopné pruZnejSie reagovat na technicky vyvoj a zaroveni ostanu prijatelné pre
samotnych novinarov.

Analyza Etického kdédexu novinara ukazala, Ze napriek tomu, Ze v sebe
implicitne obsahuje viaceré relevantné hodnoty (pravdivost, objektivita,
nestrannost, dosledné overovanie faktov, respekt k autorstvu), chyba mu
explicitna reflexia vyuZzivania Al v Zurnalistickej praxi. To vedie k interpretacne;j
neistote — novindri, ktori sa kddexom riadia, nemaju jasnu odpoved' na otazku, v
akom rozsahu a za akych podmienok je eticky pripustné vyuzivat' Al pri tvorbe
textu, pri overovani informécif ¢i pri praci so zdrojmi. V prostredi, kde je Al de
facto dostupna ,kazdému a vzdy*, sa zaroven ukazuje ako iluzérne ocakavat, Ze
eticka kontrola bude fungovat len prostrednictvom vzajomného ,dozerania“
medzi kolegami. Prave preto sme zdoraznili potrebu jasnejSie formulovat
pravidld tykajlce sa autorstva, transparentnosti vyuzitia Al a zodpovednosti za
obsah, ktory je publikovany pod menom novindra.

Osobitni pozornost sme venovali otdzke prava na pravdivé informdcie a
jeho vztahu k slobode prejavu v kontexte Al. Na priklade judikatiry Eurépskeho
sidu pre ludské prava a Ustavného sidu SR sme ukazali, Ze v eurépskom
pravnom priestore neexistuje ustidlena zhoda na tom, ¢i - a v akej podobe -
moZno hovorit o prave na pravdivé informdcie. Kolisanie medzi dérazom na
ochranu pluralitnej diskusie, zahffiajicej aj mensinové ¢i nepravdepodobné
nazory, a tendenciou vylucit vedome nepravdivé informdcie z Ustavnej ochrany,
vytvara neistotu, ktora sa s prichodom systémov Al eSte zvyraznuje.
Domnievame sa, Ze prave masova schopnost Al generovat' ,pravdivo posobiace”
nepravdy a skreslenia bude do budicna nutit’ pravnu aj odbornu verejnost’ k
preciznejSiemu vymedzeniu vztahu medzi faktmi, ndzormi a ochranou pravdy
ako hodnoty.

V tomto kontexte sme vyjadrili presvedcenie, Ze posilnenie konceptu prava
na pravdivé informdcie - minimdlne ako interpretacnej zasady - by mohlo
vyznamne prispiet k etickému usmerneniu vyvoja a pouzivania Al v Zurnalistike.
Takéto pravo by poskytlo hodnotovy rdmec jednak pre podobu profesijnych
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kédexov, jednak pre samotny dizajn Al nastrojov (napriklad fact-checkerov ¢i
systémov na odhalovanie dezinformacii). Zaroven by mohlo fungovat ako
protivaha post-faktudlnym tendenciam, v ktorych sa rozdiel medzi nazorom a
faktom nekontrolovane rozostruje.

Napokon, na zdklade vychodisk z ivodu méZeme konsStatovat, Ze budicnost
Zurnalistického prejavu v ére socidlnych sieti a Al nie je vopred dand
technolégiou samotnou. Nepochybne bude nutné prehodnocovat jej vyuzitie
vzhladom na ekologickil a energeticki zataz, ktord moéze Al predstavovat,
voblasti Zurnalistiky vSak uZz Al snajvicSou pravdepodobnostou ostane.
Rozhodujtice bude pre systém to, ¢i sa ndm podari sibezne ,branit institucie” a
ynezabudnit na profesiondlnu etiku“ - teda posilnit Zurnalistiku ako
demokraticku institiciu a zaroven aktualizovat’ jej profesijné pravidla tak, aby
boli zrozumitelné aj v digitdlnom a algoritmickom prostredi. Ak sa podari
nastavit' zivy dialég medzi pravom, profesijnou etikou a vyvojarmi Al, potom
moze byt Al skor nastrojom kultivicie verejnej diskusie nez jej rozvratu.
Odpoved’ na otdzku z ndzvu - ¢i ide o usvit alebo simrak slobody prejavu - tak
bude zavisiet predovSetkym od kvality naSich institicii, etickych noriem,
schopnosti vyvodzovat z nich zodpovednost a profesionalnej zodpovednosti, nie
od samotnej existencie novej, perspektivnej technologie.
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