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Predhovor

Predkladana publikacia je zbornikom z medzinarodnej vedeckej konferencie ,20 rokov v
Eurépskej Unii z pohladu prava a éra udrZatelnosti“. Konferencia sa konala 3. maja 2024 na
Pravnickej fakulte Univerzity Pavla Jozefa Safarika v KoSiciach, ako aj online prostrednictvom
systému MS Teams.

Zbornik z konferencie predstavuje ¢iastkovy vystup v ramci vyskumného projektu APVV-20-
0576 pod nazvom ,Zelené vyzvy pre trvalo udrzatelny rozvoj (Europska zelena dohoda v
kontexte medzinarodného a vnutroStatneho prava)“. Téma konferencie vyplynula z hlavného
ciela spominaného projektu zameraného na sulad cielov Eurépskej zelenej dohody Eurépske;j
Unie s existujucimi pravnymi nastrojmi medzindarodného prava verejného zameraného na
ochranu zivotného prostredia, klimatickd neutralitu, zachovanie biodiverzity a trvalo
udrzatelny rozvoj ako i aplikacie tohto dokumentu v Slovenskej republike v obdobi 20 vyrocia
Clenstva Slovenskej republiky v Eurdpskej unii, ktoré je moZné oznacit aj ako éru
udrzatelnosti. Zaroven vramci konferencie niektori z icastnikov predniesli i prispevky
tykajuce sa Specifickych otazok aplikacie prava Eurdpskej unie v podmienkach pravneho
poriadku Slovenskej republiky v obdobi dvadsiatich rokoch jej ¢lenstva v EU.

Eurépska zelena dohoda je nezavazny dokument predlozeny Eurdopskou komisiou 11.
decembra 2019 na splnenie Cielov udrZatelného rozvoja Organizdcie Spojenych ndrodov (dalej
len ,0SN“), zndmych ako Agenda 2030 pre trvalo udrZatelny rozvoj (dalej len ,,Agenda 2030).,
ktord bola v roku 2015 jednomyselne prijata ¢clenskymi $tatmi OSN vo forme rezoludcie Valného
zhromazdenia OSN - s ndzvom , Transformujme nds svet: Agenda 2030 pre trvalo udrZatelny
rozvoj“. Agenda 2030 je suborom 17 vzajomne prepojenych cielov, ktoré vyzyvaju
medzinarodné spolocenstvo, aby odstranilo chudobu, chranilo planétu a zabezpecilo mier a
prosperitu do roku 2030. Tieto ciele je potrebné naplnit prostrednictvom trvalo udrzatelného
rozvoja, ktory mozno definovat ako rozvoj, ktory zodpoveda potrebam sucasnosti bez toho,
aby bola ohrozenad schopnost buducich generacii uspokojovat svoje vlastné potreby. Na
dosiahnutie tohto ciela je potrebné zosuladit' tri zakladné prvky: ekonomicky rast, socialny
rozvoj a ochranu zivotného prostredia.

Cielom Eurépskej zelenej dohody je transformovat vSetky odvetvia hospodarstva smerom k
trvalo udrZatelnému rozvoju s ¢o najmensim dopadom na Zivotné prostredie a klimu. Plan
opatreni na zabezpecenie transformacie zahfna okrem vyclenenia potrebnych financii aj
konkrétne opatrenia na zabezpecenie Cistého a obehového hospodarstva a najma opatrenia na
zastavenie zmeny klimy, zachovanie biodiverzity a zniZenie znecistenia.

Uéastnici konferencie predniesli prispevky na rdézne témy spadajice do rdmca témy
konferencie v slovenskom a anglickom jazyku. Zbornik i z tohto dévodu zostavovatelia rozdelili
na dve CcCasti, priCom jeho prva cast tvoria prispevky prezentované a skoncipované
v slovenskom jazyku a jeho druht cast prispevky prezentované a skoncipované v anglickom
jazyku.

Prva ¢ast zbornika zahffia prispevky tykajtice sa prava EU v konaniach pred Ustavnym stidom
Slovenskej republiky so zameranim na aktudlne otazky a vyzvy po 20. rokoch clenstva
Slovenskej republiky v EU, eurépskeho prava z pohladu internacionalneho konstitucionalizmu
v zelenom kabate, vplyvu vstupu pobaltskych statov do Eurdpskej unie na otazku Statnej
prislusnosti fyzickych osob, jednotného digitdlneho trhu v kontexte Slovenskej republiky,
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vplyvu prava Eurépskej inie v oblasti ochrany osobnych idajov na izemi Slovenskej republiky,
principu ochrany Zivotného prostredia v hospodarskej sutazi a medzinarodnej pravomoci pre
sukromnopravne naroky na ndhradu skody sposobenej na Zivotnom prostredi.

Druha cast zbornika konferencie obsahuje prispevky tykajlce sa procesu zakotvenia ludského
prava na Zivotné prostredie v medzinarodnom prave a eurdpskom prave, rozvoja ochrany
biodiverzity v EU, tlohy NATO v reakcii na zmenu klimy s cielom naplnit udrZatelnost a zaloby
o ndhradu Skody za delikty v kontexte emisného Skandalu Dieselgate.

Cely tim rieSitelov projektu veri, Ze tento zbornik z konferencie predstavuje obohatenie
vedeckej a odbornej literatiry z oblasti medzinarodného prava zZivotného prostredia, prava
zivotného prostredia Europskej unie i prava Eurépskej unia ako celku.

5.novembra 2024 prof. JUDr. Juraj Jankuv, PhD.



Foreword

Presented publication is conference proceedings of the international scientific conference "20
years in the European Union from the point of view of law and the era of sustainability ". The
conference took place on 3rd September 2024 at the Faculty of Law, Pavol Jozef Safarik
University in KoSice, as well as online through the system MS Teams.

The conference proceedings represent a partial output within the research project APVV-20-
0576 under the title "Green challenges for sustainable development (European Green Deal in
the context of international and domestic law)". The conference topic came up from the main
objective of the mentioned project focused to the coherence of the objectives of the European
Green Deal with existing legal instruments of public international law aimed at environmental
protection, climate neutrality, biodiversity conservation and sustainable development as well
as the application of this document in the Slovak Republic during the period of 20th
anniversary of the Slovak Republic's membership in the European Union, which can also be
characterized as an era of sustainability. At the same time, within the conference, some of the
participants also presented contributions regarding specific issues of the application of
European Union law in the conditions of the legal order of the Slovak Republic during the
twenty years of its membership in the EU.

The European Green Deal is a non-binding document presented by the European Commission
on 11t of December 2019 to meet the United Nations (hereinafter “UN”) Sustainable
Development Goals, known as the 2030 Agenda for Sustainable Development (hereinafter "2030
Agenda"), which was adopted unanimously in 2015 by UN Member States in the form of the
UN General Assembly resolution - entitled “Transforming Our World: Agenda 2030 for
Sustainable Development”. Agenda 2030 is a collection of 17 interlinked goals that call on the
international community to eradicate poverty, protect the planet and ensure peace and
prosperity by 2030. These goals need to be met through sustainable development, which can
be defined as development that meets today's needs without compromising the ability of
future generations to meet their own needs. To achieve this, it is necessary to reconcile three
basic elements: economic growth, social development and environmental protection.

The aim of the European Green Deal is to transform all sectors of the economy towards
sustainable development with the lowest possible impact on the environment and the climate.
The plan of measures to ensure the transformation includes, in addition to allocating the
necessary funding, specific measures to ensure a clean and circular economy, and in particular
measures to halt climate change, maintain biodiversity and reduce pollution.

The participants of the conference made contributions on various topics falling within the
scope of the conference theme in the Slovak and English language. For this reason, the editors
divided the collection into two parts, the first part of which consists of contributions presented
and drafted in the Slovak language and the second part of contributions presented and drafted
in the English language.

The first part of the conference proceedings includes contributions concerning EU law in
proceedings before the Constitutional Court of the Slovak Republic with focus to current issues
and challenges after 20 years of membership of the Slovak Republic in the EU, European law
from the perspective of international constitutionalism in a green coat, the impact of the entry
of the Baltic states into the European Union on the question of the nationality of natural
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persons, the single digital market in the context of the Slovak Republic, the impact of European
Union law in the field of personal data protection on the territory of the Slovak Republic, the
principle of environmental protection in economic competition and international jurisdiction
for private law claims for compensation for damage caused to the environment.

The second part of the conference proceedings includes contributions concerning the process
of enshrining human right to environment in international law and European law, the
development of biodiversity protection in the EU, NATO's role in climate change response to
meet the sustainability and suing tort damages from the Dieselgate emissions scandal.

The entire team of the project researchers believes that this conference proceedings
represents an enrichment of scientific and professional literature in the field of international
environmental law, environmental law of the European Union and law of the European Union
as a whole.

5th November 2024 prof. JUDr. Juraj Jankuv, PhD.
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Prispevky v slovenskom jazyku

1 Pravo EU v konaniach pred Ustavnym siidom Slovenskej republiky - aktualne otazKky
a vyzvy po 20. rokoch ¢lenstva Slovenskej republiky v EU
Radoslav Benko

Uvod

0d vstupu Slovenskej republiky do Eurépskej tinie (dalej len ,EU“) uplynulo uz 20 rokov. Po¢as
nich si pravo EU postupne nachadzalo cestu aj v rozhodovacej ¢innosti Ustavného stidu Slovenskej
republiky (d'alej len ,Ustavny sud“). Zamerom prispevku je naértnut, ako ustavny sud v ramci svojej
rozhodovacej ¢innosti aplikoval pravo EU. Predmetom tohto prispevku je analyza predovietkym
relativne nedavnych rozhodnuti tstavného stidu. Ustavny std sa aplikaciou prava EU zaoberal v dvoch
typoch konani pred nim a to v konaniach o tistavnej staznosti podl'a ¢l. 127 ods. 1 Ustavy Slovenskej
republiky (d’alej len ,ustava“), podl'a ktorého ustavny sud rozhoduje o staznostiach fyzickych os6b
alebo pravnickych os6b, ak namietaju porusenie svojich zakladnych prav alebo slobéd, alebo I'udskych
prav a zakladnych slob6d vyplyvajicich z medzinarodnej zmluvy, ktort Slovenska republika
ratifikovala a bola vyhldsena sp6sobom ustanovenym zakonom, ak o ochrane tychto prav a slobod
nerozhoduje iny sud, a v konaniach o stlade pravnych predpisov podl'a ¢l. 125 ods. 1 pism. a) uUstavy,
podla ktorého tustavny sud rozhoduje o sdlade zakonov s udstavou, s dstavnymi zdkonmi a s
medzindrodnymi zmluvami, s ktorymi vyslovila sihlas Narodna rada Slovenskej republiky (d’alej len
»narodna rada“, pozn.) a ktoré boli ratifikované a vyhlasené sp6sobom ustanovenym zakonom.
Predmetom nasho zamerania v ramci uvedenych konani pred tstavnym stidom st jednak uznesenia
Ustavného sidu vyhlasené v ramci predbezného prerokovania ndvrhov na zacatie konania v zmysle §
56 zakona ¢. 314/2018 Z. z. o Ustavnom stide Slovenskej republiky a o zmene a doplneni niektorych
zakonov v zneni neskorsich predpisov (d’alej len ,zakon o tistavnom sude“) a jednak jeho nalezy vo
veci samej vzmysle § 64 zakona o Ustavnom stde. Z pomedzi prameiiov prava EU sa osobitne
zameriavame na uplatfiovanie Charty zakladnych prav EU? (d’alej len ,charta“) istavnym stidom a to
tak v konaniach o dstavnych staZnostiach ako aj v konaniach o stilade pravnych predpisov pred nim.
V rozhodnutiach tistavného sidu v uvedenych konaniach pred nim boli doposial' nastolené nasledujtice
otazky, ktorym sa v predkladanom prispevku postupne venujeme, tykajuce sa: (i) postavenia
a uplatiiovania charty ato nie len v konani o Ustavnej staznosti ale aj v konani o sulade pravnych
predpisov, (ii) postavenia primarneho a sekundarneho prava EU ako referenénych kritérii v konani
o sulade pravnych predpisov a (iii) aktivnej procesnej legitimacii vSeobecného siidu na podanie navrhu
na zacatie konania o suilade pravnych predpisov na ustavny sud v pripade namietaného nesdladu
vnutrostatnej ipravy s pravom EU. V prispevku sa tiez dotkneme problematik vecnej pésobnosti prava
EU ako podmienke uplatnitelnosti prava EU v konaniach o tstavnej staZnosti a o silade pravnych
predpisov a predlozenia prejudicidlnej otazky Sidnemu dvoru EU tstavnym stidom. Zamerom
prispevku nie je podat uceleny a komplexny pohl'ad na nastolené otazky, ale skor poukazat na ich
podstatu a podnietit’ diskusiu o nich.

1 Charta zékladnych prav Eurépskej tnie. U. v. ES C 202, 7.6.2016, s. 391 - 407.
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1.1 Charta zakladnych prav EU v konaniach pred tistavhym stiidom

Ustavny sud zacal aplikovat chartu, predstavujicu nadobudnutim platnosti Lisabonskej zmluvy?
vSeobecne zavazny pramen primarneho uniového prava uznavajici zdkladné prava a slobody,
predovsetkym v konaniach o ustavnej staznosti podla ¢l. 127 ods. 1 ustavy, ktorou fyzické alebo
pravnické osoby namietaju porusenie svojich zakladnych prav alebo slobdd podla ustavy alebo
I'udskych prav a zdkladnych slob6d podla kvalifikovanej medzindrodnej zmluvy. Aj ked’ charta nebola
prijatd vo forme medzindrodnej zmluvy vzmysle Viedenského dohovoru ozmluvnom prave,3
Lisabonskou zmluvou nadobudla prostrednictvom odkazu obsiahnutom v ¢l. 6 ods. 1 Zmluvy o EU
véeobecnti pravnu zaviznost a pravnu silu primarneho prava EU.* Po nadobudnuti platnosti
Lisabonskej zmluvy sa preto stazovatelia v konaniach o Ustavnej staznosti zacali postupne dovolavat
nie len porusenia zakladnych prav alebo slobdd podla tstavy alebo kvalifikovanej medzinarodnej
zmluvy (predovsetkym Dohovoru o ochrane I'udskych prav a zakladnych slobéd, d’alej len ,dohovor*)
ale aj porusenia zakladnych prav alebo slobdd podl'a charty.5

V suvislosti s uplatiiovanim charty a to nie len v konani o Ustavnej staZnosti je v prvom rade
potrebné vysporiadat sa s otazkou aplikacie charty na posudzovany pripad (t. j. uskutocnit’ tzv. test
aplikovatel'nosti charty), ked’Ze v zmysle Cl. 51 ods. 1 charty st ustanovenia charty urcené pre clenské
$taty vylu¢ne vtedy, ak vykonavaju pravo Unie. Sotdzkou uplatnitelnosti charty na okolnosti
posudzovanej ustavnej staZnosti by sa podl'a naSho nazoru mal ustavny sud vysporiadat v rdmci
predbeZného prerokovania navrhu na zacatie konania v zmysle § 56 zdkona o dstavnom sudu, ako to
u¢inil napr. v konani vo veci sp. zn. I. US 381/2020. V pripade, ak na okolnosti posudzovaného pripadu
charta uplatnitelnd nie je, dstavny sid by mal podla nasho nadzoru ustavnu stazZnost v Casti
namietajucej poruSenie oznacenych ustanoveni charty odmietnut z dévodu nedostatku svojej
pravomoci (t. j. na zaklade § 56 ods. 2 pism. a) zakona o Ustavnom sude). V niektorych pripadoch vSak
ustavny sud neuskutoc¢nil test aplikovatel'nosti charty v ramci predbezného prerokovania ustavnej
staznosti, ale v ramci rozhodovania vo veci samej. Test aplikovatelnosti charty na prejednavanu vec
stazovatela je v tychto pripadoch obsiahnuty nie v odévodneni uznesenia tstavného sudu o prijati
Gistavnej staznosti na d’al$ie konanie, ale v odévodneni jeho nalezu vo veci samej (napr. III. US
408/2016,111. US 4/2018, 1. US 372/2023). V niektorych pripadoch v rozhodnuti tistavného stdu, ¢ uz
v jeho uzneseni prijatom v ramci predbezného prerokovania navrhu na zacatie konania alebo v jeho
naleze vo veci samej vyhlasenom po prijati istavnej staznosti na d'alSie konanie, test aplikovatelnosti
charty tplne absentuje (napr. vo veci sp. zn. II. US 36/2023). Ustavny std v tychto pripadoch na
prejednavanu vec chartu aplikoval bez toho, aby preskimal, ¢i je na fiu je charta vobec uplatnitel'na.
V niektorych pripadoch dstavny sud sice uskutoc¢nil test aplikovatel'nosti charty v rdmci predbezného
prerokovania ustavnej staznosti, avSak po tom, Co skonStatoval neuplatnitelnost charty na
prejednavanu vec, Ustavnd staznost v Casti namietajicej poruSenie oznacenych ustanoveni charty
neodmietol z dévodu nedostatku svojej pravomoci, ale z d6vodu zjavnej neopodstatnenosti (v zmysle

2 Lisabonska zmluva, ktorou sa meni a doplita Zmluva o Eurépskej tinii a Zmluva o zaloZeni Eurépskeho
spolocCenstva, podpisana v Lisabone 13. decembra 2007. U v. ESC306,17.12.2007,s. 1-271.

3 Text charty bol vypracovany konventom zvolanym rozhodnutim Eurdpskej rady v roku 1999 a v roku 2000 ju
Eurépsky parlament, Eurépska komisia a Rada EU vyhlasili za tzv. interinstituciondlnu dohodu (v zmysle
v sti¢asnosti platného ustanovenia ¢l. 295 Zmluvy o fungovani EU).

4Podla ¢l. 6 ods. 1 Zmluvy o EU v zneni Lisabonskej zmluvy Unia uznéava prava, slobody a zasady uvedené v Charte
zakladnych prav Eurépskej tnie zo 7. decembra 2000 upravenej 12. decembra 2007 v Strasburgu, ktord ma
rovnakd pravnu silu ako zmluvy (zmluvy, na ktorych je zaloZena EU, t. j. Zmluva o EU a Zmluva o fungovani EU,
pozn.).

5V nedavnej rozhodovacej ¢innosti sa ustavny sid v konaniach o tistavnej staznosti zaoberal aplikaciou charty
napriklad v konaniach vo veciach sp. zn. III. US 408/2016, I11. US 4/2018, IV. US 40/2019, 1. US 381/2020, I11. US
106/2021,1.US 372/2023,11. US 36/2023, 1. US 372/2023.

12



§ 56 ods. 2 pism. g) zakona o ustavnom sude). Nazdavame sa, Ze tento dévod odmietnutia ustavne;j
staznosti v Casti namietajlicej poruSenie charty v pripade, ak na prejednavanu vec charta nie je
uplatnitel'nd, nie je vzhladom na obsahové vymedzenie zjavnej neopodstatnenosti spravnym
dovodom. Pod zjavne neopodstatnenou ustavnou staznostou v zmysle judikatiry ustavného sudu sa
ma na mysli taka Ustavna staznost, pri ktorej predbeZnom prerokovani Gstavny sud nezistil Ziadnu
moZnost poruSenia oznaceného zdkladného prava alebo slobody, a to bud’ pre nedostatok pri¢innej
suvislosti medzi oznaCenym postupom alebo rozhodnutim prislusného organu verejnej moci a
zakladnym pravom alebo slobodou, ktorych porugenie sa namieta, pripadne z inych dévodov (I. US
66,98, tiez napr. I. US 4/00, 1. US 101/03, IV. US 136/05, 111. US 198/07, 1. US 338/2024). K inym
dovodom zakladajicim zaver o zjavnej neopodstatnenosti Ustavnej staznosti v zmysle judikatiry
ustavného sudu patri aj istavnopravny rozmer, resp. Ustavnopravna intenzita namietanych pochybeni
¢i nedostatkov v ¢innosti alebo rozhodovani prislusného organu verejnej moci posudzovana v kontexte
s konkrétnymi okolnostami pripadu (m. m. IV. US 362/09, m. m. IV. US 62/08, 1. US 338/2024).

K postaveniu charty v konani o silade pravnych predpisov zmysle ¢l. 125 ods. 1 pism. a) dstavy
sa ustavny std po prvy krat vyjadril v naleze vo veci sp. zn. PL. US 10/2014 z 29. aprila 2015, ktorej
predmetom bolo postdenie suladu napadnutych ustanoveni zdkona ¢. 351/2011 Z. z. o elektronickych
komunikaciach v zneni neskorsich predpisov (dalej len ,zakon o elektronickych komunikaciach*),
zakona ¢. 301/2005 Z. z. Trestny poriadok v zneni neskorsich predpisov (d'alej len ,trestny poriadok®)
a zadkona ¢. 171/1993 Z. z. o Policajnom zbore v zneni neskorsSich predpisov (dalej len ,zdkon
o policajnom zbore") s ozna¢enymi ¢lankami dstavy, Listiny zakladnych prav aslobdd, dohovoru
a charty. Odvolavajic sa na ¢l. 124 Gstavy, podl'a ktorého je Gstavny sud nezavislym siudnym organom
ochrany ustavnosti, ustavny sid v odévodneni nalezu v uvedenej veci uviedol, Ze i po pristipeni
Slovenskej republiky k EU zostavaji referenénym ramcom prieskumu tstavného stdu normy
Ustavného poriadku Slovenskej republiky. Zaroven vSak dodal, Ze nem6Ze neprihliadnut' na dopad
prava EU na tvorbu, aplikaciu a vyklad vnitro$tatneho prava v oblasti pravnej tpravy, ktorej vznik,
posobenie a ti¢el maji svoj pdvod v prave EU.6 Pravo EU ma uvedeny dopad na vnutro$tatne pravo v
pripade, ak vnitrostatna iprava spada do ramca pdsobnosti prava EU.7

Vzhl'adom na uvedené ustavny sud v bodoch 63 az 68 odvodnenia nalezu v uvedenej veci
pristupil k uskuto¢neniu testu aplikovatel'nosti charty, kedZe vzmysle ¢l. 51 ods. 1 charty su
ustanovenia charty uréené pre ¢lenské $taty vyluéne vtedy, ak vykonavaji pravo Unie. Vymedzenie
rozsahu pdsobnosti charty pre clenské staty konkretizuju Vysvetlivky k charte,® ktoré sa maju podl'a
¢l. 6 ods. 1 tretieho pododseku Zmluvy o EU riadne zohl'adnit’ a na ktoré sa ma podl'a ¢l. 52 ods. 7 charty
pri vyklade charty nalezite prihliadat.® Podl'a vysvetliviek k ¢l. 51 charty, poukazujtcich na judikatiru
Stidneho dvora, ,povinnost’ respektovat’ zdkladné prdva vymedzené v ramci Unie je pre ¢lenské Stdty
zdvédznd vylucne vtedy, ak konajii v rdmci rozsahu pésobnosti prdva Unie“. Ak vnutro$tatna pravna
tiprava patri do pésobnosti prava Unie, zdkladné prava zaru¢ené chartou musia byt dodrzané a nemoze
nastat’ pripad, ktory by spadal pod pravo Unie a zakladné prava zarucené chartou by sa neuplatnili.10
Z uplatnitel'nosti prava Unie tak vyplyva uplatnitel'nost zakladnych prav zaru¢enych chartou. V zmysle
judikatdry Stidneho dvora, na ktord odkazuju aj vysvetlivky k ¢l. 51 charty, konanie ¢lenskych Statov
spadd do ramca posobnosti prava EU v troch situaciach, a to (i) ak ¢lenské $taty preberajt
(implementujt) pravo Unielt, (ii) ak ich konanie spada pod vynimku z uplatfiovania iniovych pravidiel

6 Obdobne aj nalez Ustavného stidu Ceskej republiky vo veci sp. zn. P1. US 24/10, bod 25.

7 Nalez Ustavného stdu Slovenskej republiky & k. PL. US 10/2014-78 z 29. aprila 2015, bod 62.

8 Vysvetlivky k Charte zakladnych prav EU. U. v. EU C 303, 14. 12. 2007, s. 17 - 35.

9 Pozri v tomto ohlade napr. aj: rozsudok DEB, C 279/09, EU:C:2010:811, bod 32.

10 Pozri napr. aj: rozsudok Aklagaren proti Hans Akerberg Fransson, C-617/10, EU:C:2013:105, bod 21.

11 Pozri: rozsudok Hubert Wachauf proti Bundesamt fiir Erndahrung und Forstwirtschaft, 5/88, EU:C:1989:321.

13



pripustnti samotnym pravom EU12 a (iii) ak vo v§eobecnosti ich konanie spada do ramca prava Unie.!3
0 tretiu situaciu ide vtedy, ak sa v konkrétnej a Specifickej situacii v urcitej spojitosti uplatni osobitna
hmotnopravna norma prava EU.14 V konani v uvedenej veci napadnuta pravna tpravals bola prijata
pre Ucely implementacie smernice 2006/24/ES o uchovavani ddajov vytvorenych alebo spracovanych
v suvislosti s poskytovanim verejne dostupnych elektronickych komunikaénych sluZieb alebo
verejnych komunikaénych sietil’¢ do pravneho poriadku Slovenskej republiky. Do vyhlasenia tejto
smernice za neplatnd Sidnym dvorom!7 tak v uvedenom konani napadnuté zakonné ustanovenia
spadali pod prvi situaciu, kedy konanie ¢lenskych $tatov spada do rozsahu pdsobnosti prava EU a teda
situaciu, ak ¢lenské $taty preberajii (implementuji) pravo Unie. Avsak aj po vyhlaseni smernice
2006/24/ES za neplatni Sidnym dvorom ostali napadnuté ustanovenia zakona o elektronickych
komunikaciach vo sfére posobnosti prava EU, kedZe predstavovali vynimku z uplatfiovania tinijnych
pravidiel (smernice 2002/58/ES) pripustnii samotnym pravom Unie (¢l. 15 ods. 1 smernice
2002/58/ES). Rovnako tak aj napadnuté ustanovenia trestného poriadku a zdkona o policajnom zbore
bolo podl'a istavného sidu potrebné z dévodu ich povahy a ciel'ov, ktoré sleduju, povazovat za dpravu
spadajicu do ramca p6sobnosti ¢l. 15 ods. 1 smernice 2002/58/ES.18 V ramci ustavného prieskumu
napadnutej zakonnej Upravy ustavny sdd preto pristupil aj k zohl'adneniu znenia relevantnych
ustanoveni charty, konkrétne v rozsahu navrhu skupiny poslancov, predovsetkym cl. 7, ¢l. 8 a ¢l. 52
ods. 1 charty a prislu$nej judikattry Sidneho dvora EU.

Pokial ide o postavenie charty v pravnom poriadku Slovenskej republiky tistavny sud jej priznal
postavenie medzinarodnej zmluvy o lI'udskych pravach a zdkladnych slobodach podla ¢l. 7 ods. 5
ustavy.19 A pokial ide o sp6sob uplatnenia charty dstavny sud ju v posudzovanom pripade aplikoval
nepriamo, t. j. prostrednictvom vykladu a aplikacie relevantnych ustanoveni astavy, ked konstatoval,
Ze zakladné prava a slobody podl'a dstavy je potrebné v pripade, ak napadnutd vnuatrostatna pravna
tiprava spada do ramca pdsobnosti prava Unie, vykladat’ a uplatiiovat’ aj v zmysle a duchu charty a
prislusnej judikatiry Stidneho dvora k nej vydanej.20 Za zmienku eSte stoji, Ze v uvedenej veci vo
vztahu Kk uplatneniu oznacCenych ustanoveni charty ustavny suid uplatnil tzv. samo-obmedzujtci
pristup k vykonu svojej vlastnej pravomoci v konani o stlade pravnych predpisov, ktory po prvy krat
uplatnil v konani vo veci sp. zn. PL. US 3/09. Tento pristup spociva v tom, Ze v pripade, ak v konani
o sulade pravnych predpisov Ustavny sudd zisti a rozhodne, Ze napadnuty zakon, jeho cast alebo
niektoré jeho ustanovenia nie sdi v sulade s Ustavou alebo ustavnym zakonom, nie je v zadsade uZ
potrebné preskimavat’ aj ich nestlad s pravom EU (aj napriek tomu, Ze to navrhovatel navrhuje),

12 Pozri: rozsudok Elliniki Radiophonia Tiléorassi AE a Panellinia Omospondia Syllogon Prossopikou proti
Dimotiki Etairia Pliroforissis a Sotirios Kouvelas a Nicolaos Avdellas a ini. (,ERT“), C-260/89
EU:C:1991:254.

13 Pozri: rozsudok Daniele Annibaldi proti Sindaco del Comune di Guidonia a Presidente Regione Lazio
(»Annibaldi“), C-309/96, EU:C:1997:631.

14 Pozri: rozsudok Karner, C-71/02, EU:C:2004:181, body 48 aZ 53; rozsudok Aklagaren proti Hans Akerberg
Fransson, C-617/10, EU:C:2013:105.

15 Konkrétne ustanovenia § 58 ods. 5 az 7 a § 63 ods. 6 zakona o elektronickych komunikaciach.

16 Smernica Eurépskeho parlamentu a Rady 2006/24/ES z 15. marca 2006 o uchovavani udajov vytvorenych
alebo spracovanych v suvislosti s poskytovanim verejne dostupnych elektronickych komunikac¢nych sluzieb alebo
verejnych komunikacnych sieti a 0 zmene a doplneni smernice 2002 /58/ES. O] L 105, 13/04/2006, s. 54 - 63.

17 Rozsudok z 8. aprila 2014, Digital Rights Ireland Ltd, spojené veci C-293/12 a C-594/12, EU:C:2014:238.

18 Pozri v tomto ohlade: rozsudok z 8. maja 2013, Kreshnik Ymeraga a ini proti Ministre du Travail, de I'Emploi et
de I'Immigration, C-87/12, EU:C:2013:291, bod 41; rozsudok zo 6. marca 2014, Cruciano Siragusa proti Regione
Sicilia - Soprintendenza Beni Culturali e Ambientali di Palermo, C-206/13, EU:C:2014:126, bod 25.

19 Pozri: nalez Gstavného sidu vo veci sp. zn. PL. US 10/2014, body 69 - 73.
20 Pozri: nalez tistavného stdu vo veci sp. zn. PL. US 10/2014, bod 74.
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pretoZe aj ich pripadny nestlad s pravom EU by viedol len k rovnakému vysledku a rovnakym pravnym
ucinkom, aké sa uz dosiahli rozhodnutim, podl'a ktorého napadnuta pravna Uprava nie je v sulade s
Ustavou alebo ustavnym zdkonom.2! Tento ,samo obmedzujuci“ pristup k vykonu svojej vlastnej
pravomoci Ustavny sud odévodnil tym, Ze po vysloveni nesuladu s istavou alebo ustavnymi zakonmi
zanika predmet konania o stlade pravnych predpisov vo vztahu k namietanému nestladu s pravom
EU. Ustavny std preto navrhu skupiny poslancov vuvedenej veci v ¢asti namietaného nestiladu
s chartou nevyhovel ato aj napriek tomu, Ze chartu uplatnil a to pri vyklade zodpovedajucich
ustanoveni ustavy. Od tohto samo-obmedzujticeho pristupu tstavny sud upustil vo svojom naleze vo
veci sp. zn. PL. US 2/2016 z 22. marca 2017, vo vyroku ktorého (vo vztahu k vol'bam do Eurépskeho
parlamentu) konStatoval nesuilad napadnutej pravnej Gpravy nie len s ozna¢enymi ¢lankami Ustavy,
Dodatkového protokolu k dohovoru, Medzinarodného paktu o obclianskych a politickych pravach,
Dohovoru o pravach osob so zdravotnym postihnutim, ale aj s €l. 39 ods. 2 charty. Upustenie od neho
vSak nijako neodévodnil.

1.2 Primarne pravo EU ako referen¢né Kkritérium vkonani o silade pravnych

predpisov

K postaveniu primarneho prava EU ako referen¢ného kritéria v konani o stilade pravnych
predpisov sa tstavny sid po prvy krat vyjadril v naleze vo veci sp. zn. PL. US 3/09 z 26. januara 2011.
Ustavny stid v uvedenej veci rozhodoval o navrhoch skupiny poslancov narodnej rady a Okresného
sudu Bratislava I o stulade urcitych ustanoveni zakona ¢. 581/2004 Z. z. o zdravotnych poistovniach,
dohl'ade nad zdravotnou starostlivostou a o zmene a doplneni niektorych zdkonov v zneni neskorsich
predpisov s oznacenymi ustanoveniami ustavy, dohovoru, Dodatkového protokolu k dohovoru a
Zmluvy o fungovani EU. V odévodneni nalezu v konani o uvedenej veci, vychadzajic z dikcie ¢l. 7 ods.
2 a5 acl 125 ods. 1 pism. a) tstavy ustavny suid uviedol, Ze do subkategorie medzinarodnych zmlav
podla ¢. 7 ods. 2 Gistavy moZno zaradit Zmluvu o pristipeni Slovenskej republiky k EU a jej
prostrednictvom aj Zmluvu o zaloZeni Eurépskeho spolo¢enstva, Zmluvu o EU a Lisabonski zmluvu,
ktora okrem iného premenovala Zmluvu o zaloZeni Eur6pskeho spoloc¢enstva na Zmluvu o fungovani
EU a zaroveri dodal, Ze ide nepochybne o zmluvy, ktoré spiiiaju kritéria ustanovené v ¢l. 125 ods. 1
Ustavy. Uviedol tiez, Ze napriek tomu, Ze pojem ,pravne zavazné akty“ pouzity v druhej vete Cl. 7 ods. 2
Ustavy mdbze vyvolavat problémy suvisiace s urcenim jeho presného rozsahu, mozno nepochybne
formulovat’ zaver, Ze pravne zaviznym aktom je aj Zmluva o fungovani EU.22 Ustavny sid nasledne
odkazal na Vyhlasenie €. 17 o prednosti pripojené k Zaverecnému aktu z Konferencie zastupcov vlad
Clenskych statov, ktorej vysledkom bolo prijatie Lisabonskej zmluvy a citoval zo stanoviska Pravneho
servisu Rady o prednosti, obsiahnuté v dokumente ¢. 11197/07 (JUR 260). Vychadzajtc z rozsudku
Sddneho dvora vo veci Simmenthal?3 skonStatoval, Ze podla zasady prednosti prava Eur6pskeho
spolo¢enstva (teraz EU, pozn.) je désledkom téinnosti priamo uplatnitenych ustanoveni zmluvy a
aktov institucii vo vztahu k vnutrostatnemu pravu clenskych Statov nielen strata pouZzitel'nosti
kazdého existujuceho ustanovenia vnutrostatneho predpisu, ktoré je s nimi rozpore, ale ked'Ze tieto

21 Pozri: nalez Gstavného stdu vo veci sp. zn. PL. US 10/2014, bod 76.

22 Nazdavame sa, Ze pod pojem ,pravne zavazné akty“ obsiahnuty v ¢l. 7 ods. 2 Gstavy mozno subsumovat' len
sekundarne pravo EU, t. j. pravne zavazné akty prijimané institiciami EU (nariadenia, smernice a rozhodnutia
vzmysle ¢l. 288 Zmluvy o fungovani EU) anie aj primarne pravo EU, t. j. zmluvy, na ktorych je zaloZena EU
(predovsetkym Zmluvu o EU a Zmluvu o fungovani EU), uzatvarané ¢lenskymi $tatmi EU. Prednost’ primarneho
prava Unie pred zdkonmi sa javi vhodnejsie vyvodit z dikcie ¢l. 7 ods. 5 tistavy. Napokon, aj istavny stid vo svojej
neskor$ej rozhodovacej ¢innosti pristiipil k poukazovaniu na prednost primarneho prava EU pred zakonmi na
zaklade ustanovenia Cl. 7 ods. 5 Ustavy a nie ustanovenia ¢l. 7 ods. 2 tstavy (po prvy krat v naleze vo veci sp. zn.
PL.US 10/2014, bod 73).

23 Rozsudok z 9. marca 1978, Simmenthal, 106/77, EU:C:1978:49, bod 17.
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ustanovenia a akty su neoddelitelnou sucastou pravneho poriadku pouziteIného na uzemi kazdého
Clenského $tatu, pred ktorym majui prednost, aj vylicenie prijimania takého vnutrostatneho prava,
ktoré je nezluéitelné s pravom Eurépskeho spolocenstva (teraz EU, pozn.). Takéto chapanie zasady
prednosti prava EU je podl'a tstavného stidu uplatnitelné aj v konani o stlade pravnych predpisov
podla €l. 125 ods. 1 dstavy, avsak iba v pripade, ak toto konanie zacalo na navrh skupiny poslancov
alebo aj inych opravnenych subjektov uvedenych v €l. 130 ods. 1 dstavy okrem vSeobecného sidu. Ten
podla dstavného stdu konanie o sutlade vnutrostatneho pravneho predpisu s medzinarodnou
zmluvou, ktorou Slovenska republika preniesla vykon ¢asti svojich prav na EU, pred tistavnym stidom
podla ¢l. 125 ods. 1 dstavy iniciovat zasadne nemédZe, pretoze v rozsahu svojej pravomoci aplikuje
ustanovenia prava EU a v zmysle zaverov Stidneho dvora vyjadrenych v rozsudku vo veci Simmenthal2*
je povinny zabezpecit plny ac¢inok tychto noriem a z Uradnej moci neuplatnit’ kazdé vnutrostatne
ustanovenie, hoci by i§lo o neskorsie ustanovenie, ktoré je v rozpore s pravom Spolo¢enstva (teraz EU,
pozn.), bez toho, aby musel najprv ziadat' alebo ¢akat na jeho zrusenie legislativnou cestou alebo inym
ustavnym postupom. K takymto ,dstavnym postupom” mozno totizZ podl'a dstavného stdu zaradit' aj
konanie o sulade pravnych predpisov podla ¢l. 125 ods. 1 istavy. Podl'a istavného sidu vSeobecny sud
ma v stvislosti so zabezpecovanim plného téinku prava EU okrem iného k dispozicii aj postup podl'a §
109 ods. 1 pism. c) Obcianskeho stidneho poriadku,?s t. j. v pripade potreby mozZe rozhodnut
o predloZeni prejudicialnej otazky Stidnemu dvoru EU v zmysle ¢l. 234 Zmluvy o zaloZeni Eurépskeho
spolo¢enstva (teraz ¢l. 267 Zmluvy o fungovani EU, pozn.) a v tej stvislosti konanie pred nim prerusit’.
Sulad vnutrostatnej legislativnej tipravy s pravom Unie ma teda vieobecny sid posudit sam, pripadne
v spolupraci so Stidnym dvorom EU v ramci konania o prejudicialnej otazke.

Vychadzajuic z uvedeného ustavny sud v odévodneni nalezu v uvedenej veci skonstatoval, ze v
konani o sulade pravnych predpisov zacatom na navrh skupiny poslancov je opravneny preskimat
stulad vnutrostatneho zdkona s medzinarodnou zmluvou, ktorej defini¢né znaky st uvedené v ¢l. 125
ods. 1 v spojeni s €l. 7 ods. 2 Ustavy, t. j. rozhodnut o nestilade napadnutych zakonnych ustanoventi aj s
oznac¢enymi ¢lankami Zmluvy o fungovani EU.

Ustavny sud vsak dodal, Ze ak v konani o stlade pravnych predpisov podla ¢l. 125 ods. 1 pism.
a) ustavy zisti a rozhodne, Ze napadnuté zakonné ustanovenia nie su v stlade s istavou alebo tistavnym
zakonom, nie je v zasade uZ potrebné preskiimavat aj ich nestilad s pravom EU, pretoZe tento pripadny
nesulad by viedol len k rovnakému vysledku a rovnakym pravnym ucinkom, aké sa uZ dosiahli
rozhodnutim o nesulade napadnutej pravnej ipravy s ustavou alebo tistavnym zakonom. Tento ,samo
obmedzujuci“ pristup k vykonu svojej pravomoci ustavny sid odévodnil, ako sme to uz uviedli v texte
vyssie tohto prispevku, v podstate tym, Ze po vysloveni nestladu napadnutej tipravy s dstavou alebo
ustavnym zakonom zanika predmet konania o stlade pravnych predpisov vo vztahu k namietanému
nestiladu s pravom EU. In4 situdcia by ale nastala vtedy, ak by opravneny navrhovatel' podla ¢l. 130
ods. 1 ustavy (okrem vSeobecného sudu) v konani o sulade pravnych predpisov podla ¢l. 125 ods. 1
Ustavy namietal nesulad vnutrostatnej pravnej upravy len s medzinarodnou zmluvou podla ¢l. 7 ods.
2 Gistavy, t. j. napr. so Zmluvou o fungovani EU. Podl'a tistavného stidu v takom pripade by bol tistavny
sud nielen opravneny, ale aj povinny preskimat tvrdeny nesulad a rozhodnudt o fiom, ¢i uz podla
existujicej judikatiry Sidneho dvora EU alebo po predloZeni prejudicialnej otazky Stidnemu dvoru EU
v zmysle ¢l. 267 Zmluvy o fungovani EU.26 Rovnako by tistavny siid musel postupovat aj v pripade, ak

24 Rozsudok z 9. marca 1978, Simmenthal, 106/77, EU:C:1978:49, bod 24.
25 Zakon ¢. 99/1963 Zb. Obciansky sudny poriadok v zneni neskorsich predpisov. Teraz § 162 ods. 1 pism. c)
zakona ¢. 160/2015 Z. z. Civilny sporovy poriadok v zneni neskorsich predpisov.

26 Moznost’ predloZenia prejudicialnej otazky Stidnemu dvoru EU v zmysle ¢l. 267 Zmluvy o fungovani EU tstavny
sud pripustil uz vo svojom rozhodnuti vo veci sp. zn. IV. US 206/08, ked uviedol, Ze: ,,sa mdZe pri vykone svojich
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by v konani podla ¢l. 125 ods. 1 ustavy dospel k zaveru, Ze napadnuta pravna uprava je v sulade s
Ustavou a Ustavnymi zakonmi, ale bola by tu moznost jej nestiladu s medzinarodnou zmluvou podl'a ¢l.
7 ods. 2 astavy, o ktorom by tstavny sud musel rozhodnut, ak by namietany nestulad nebolo mozné
preklenat pouzitim tzv. euro-konformného vykladu napadnutej vnutrostatnej upravy. V takomto
pripade sa navysSe podl'a tistavného stidu po pripadnom autoritativnom zisteni, Ze napadnuty pravny
predpis nie je v silade s medzinarodnou zmluvou podla ¢l. 7 ods. 2 dstavy, otvorila otazka potreby
pristipenia k zmene dstavy.

V naleze vo veci sp. zn. PL. US 3/09 ustavny suid uznal primarne pravo EU za referen¢né
kritérium v konani o sdlade pravnych predpisov podla ¢l. 125 ods. 1 dstavy. Prednost primarneho
prava EU pred zakonmi Slovenskej republiky vyvodil z &l. 7 ods. 2 dstavy, ktory vyslovne pojednava
o prednosti pravnych aktov Unie, t. j. sekundarneho prava EU, pred zakonmi.

Primarne pravo EU by podla tistavného stidu malo zastavat poziciu referen¢ného kritéria
v konani o silade pravnych predpisov len v pripade, ak napadnuta vnutrostatna pravna aprava spada
do ramca posobnosti prava EU. Uznesenim vo veci sp. zn. PL. US 105/2011 z 28. septembra 2011
vramci predbeZzného prerokovania navrhu prvého namestnika generalneho prokuratora o stulade
urcitych ustanoveni novely zakona o prokurature?’ surcitymi ustanoveniami ustavy, dohovoru,
Medzinarodného paktu o obcianskych a politickych pravach a charty, Ustavny sud prijal predmetny
navrh na d'alSie konanie v celom rozsahu, t. j. aj v ¢asti namietaného nesuladu s chartou (¢l. 7 a 8
charty) avSak bez toho, aby sa vyslovne zaoberal otazkou, ¢i napadnutd pravna aprava spada do ramca
vecnej posobnosti charty, t. j. otazkou, ¢i je charta na posudzovany pripad vobec aplikovatelna
(obdobne postupoval napr. aj vo veci sp. zn. PL. US 108/2011). V rozhodnuti vo veci samej, naleze vo
veci sp.zn. PL.US 105/2011 zo 7. maja 2014 tistavny sud dospel k zaveru, Ze, napadnuta pravna tiprava
nie je v rozpore soznacenymi ustanoveniami ustavy, dohovoru a Medzinarodného paktu
o obc¢ianskych a politickych pravach a vzhl'adom na rovnaky rozsah a zmysel prav vyplyvajucich z
charty s rozsahom a zmyslom prav vyplyvajdcich z dohovoru (¢l. 52 ods. 3 Charty) nie je v rozpore ani
s ¢l. 7 a 8 charty. Ustavny sid teda preskiimal stlad napadnutej zakonnej tipravy len s tistavou
a dohovorom, ked'Ze v naleze vo veci samej odkazuje aj na relevantnu judikatiru Eur6pskeho studu pre
I'udské prava k uplatnenym clankom dohovoru. Vykladom a aplikaciou oznacenych c¢lankov charty
arelevantnou judikatirou Stidneho dvora k nim sa vSak nijako osobitne nezaoberal, vychadzajuic
z ustanovenia ¢l. 52 ods. 3 charty, podl'a ktorého v rozsahu, v akom tato charta obsahuje prava, ktoré
zodpovedaju pravam zarucenym v Eurépskom dohovore o ochrane l'udskych prav a zakladnych
slob6d, zmysel a rozsah tychto prav je rovnaky ako zmysel a rozsah prav ustanovenych v uvedenom
dohovore, pricom toto ustanovenie nebrani tomu, aby pravo Unie priznavalo $ir$i rozsah ochrany
tychto prav. Rozsah ochrany prav a slobdd zaruceny chartou ma tak byt minimalne na takej irovni ako
vyplyva z dohovoru. Uroveti ochrany uznana chartou véak moZe byt vyssia ako tiroven, ktort zarucuje
dohovor. Skutocnost, Ze napadnuta pravna Uprava nepredstavuje nepripustné obmedzenie vykonu
zakladnych prav a slob6d uznanych dohovorom, nemusi teda automaticky znamenat, ze nepredstavuje
ani nepripustné obmedzenie vykonu zakladnych prav a slobéd uznanych chartou.

1.3 Sekundarne pravo EU ako referen¢né kritérium v Konani o stilade pravnych
predpisov
K postaveniu sekundarneho prava EU ako referen¢ného kritéria v konani o stlade pravnych
predpisov sa tstavny sud vyjadril v naleze vo veci sp. zn. PL. US 51/2015 z 25. aprila 2018. Svojim

prdvomoci dostat’ do situdcie, ked’ sa aj na neho bude vztahovat povinnost' predloZit prejudicidlnu otdzku na
rozhodnutie Stidnemu dvoru ES.“

27 Zakona ¢&. 220/2011 Z. z., ktorym sa meni a dopliia zakon & 153/2001 Z. z. o prokuratire v zneni neskorsich
predpisov a ktorym sa menia a dopliiaji niektoré zakony.
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navrhom v uvedenej veci sa skupina poslancov narodnej rady domahala vyslovenia nesuiladu
oznacenych ustanoveni zakona o odpadoch28 s ozna¢enymi ¢lankami ustavy, Zmluvy o EU, Protokolu
¢ 27 pripojenému k Zmluve o EU, ako aj smernice Eurépskeho parlamentu a Rady o obaloch a
odpadoch z obalov.2? K namietanému nesutladu napadnutej zdkonnej tipravy s ustanoveniami uvedenej
smernice ustavny std uviedol, Ze smernica, hoci predstavuje pravne zavazny akt EU a pramen jej
sekundarneho prava, nie je referencnou normou v konani o sulade pravnych predpisov. Rovnaké
zavery ustavny sud vyjadril uz vo svojom uzneseni vo veci sp. zn. PL. 8/2010 z 2. juna 2010 v ramci
predbezného prerokovania navrhu verejného ochrancu prav na zacatie konania o sulade oznacenych
ustanoveni zdkona o ochrane spotrebitel'a3? s oznacenymi ¢lankami ustavy, ktory verejny ochranca
prav neskor rozsiril o namietany nesulad napadnutych ustanoveni zakona o ochrane spotrebitela s ¢l.
1 ods. 1 a 2 Gstavy v spojeni s ¢l. 4 ods. 1 a 2 smernice Eur6pskeho parlamentu a Rady o stidnych
prikazoch na ochranu spotrebitel'skych zaujmov.3! Ustavny sid uznesenim v uvedenej veci navrh
verejného ochrancu prav v ¢asti zastavil a vo zvySnej Casti odmietol, vratane ¢asti namietajicej nesulad
napadnutej dpravy s ¢l. 1 ods. 1 a 2 Gstavy v spojeni s oznacenymi ustanoveniami uvedenej smernice
ato z dévodu zjavnej neopodstatnenosti podl'a § 25 ods. 2 zdkona o Ustavnom sude, ked'Ze nezistil
pri¢innu suvislost napadnutych ustanoveni citovaného zdkona s oznacenymi c¢lankami ustavy.
K namietanému nesuladu napadnutej Upravy s uvedenou smernicou uviedol, Ze smernica nie je
referencnou normou v konani o stilade pravnych predpisov podl'a ¢l. 125 ods. 1 Gistavy a preto bolo bez
pravneho vyznamu zaoberat sa posuddenim suladnosti napadnutych zdkonnych ustanoveni
s oznacenymi ¢lankami smernice, ktorého sa verejny ochranca prav domahal v spojeni s namietanym
nesuiladom napadnutej Upravy s ¢l. 1 ods. 1 a 2 Ustavy.

Podl'a tistavného sudu referentnym ramcom v konani o stilade pravnych predpisov podl'a ¢l. 125
ods. 1 tstavy by malo byt len primarne pravo EU (kam moZno zaradit predovsetkym Zmluvu o EU,
Zmluvu o fungovani EU a chartu) vytvarané v zasade ¢lenskymi $tatmi vo forme medzinarodnych
zmliv a nie sekundarne pravo EU, vytvarané predov$etkym institiiciami, pripadne organmi, tiradmi, ¢
agentirami EU na z4klade a vychadzajic z primarneho prava EU.

Ustavny stid bol opitovne postaveny pred tlohu vysporiadat sa s postavenim sekundarneho
prava EU v konani o stilade pravnych predpisov vo veci sp. zn. PL. US 5/2018, v ktorom rozhodoval
o navrhu prezidenta Slovenskej republiky (d'alej len ,prezident”) o stlade napadnutych ustanoveni
zékona o regulacii v sietovych odvetviach32 s ¢l. 1 ods. 1 a 2 tistavy v spojeni s ¢l. 4 ods. 3 Zmluvy o EU33
a ¢l. 288 Zmluvy o fungovani EU.3¢ Dévodom namietaného nestladu napadnutej tipravy s oznacenymi
¢lankami Zmluvy o EU a Zmluvy o fungovani EU bol predpoklad, Ze napadnutid zakonna tdprava
predstavuje nespravnu implementaciu smernice o spolo¢nych pravidlach pre vnudtorny trh s

28 Zakon ¢.79/2015 Z. z. o0 odpadoch a o zmene a doplneni niektorych zakonow.

29 Smernica Eurépskeho parlamentu a Rady 94/62/ES z 20. decembra 1994 o obaloch a odpadoch z obalov. U. v.
ESL365,31.12.1994,s. 10 - 23 (ES, DA, DE, EL, EN, FR, IT, NL, PT). mimoriadne vydanie v slovenskom jazyku: Kapitola
13 Zviizok 013, s. 349 - 362.

30 Zakon ¢. 250/2007 Z. z. o ochrane spotrebitela a o zmene zakona Slovenskej narodnej rady ¢. 372/1990 Zb. o
priestupkoch v zneni neskorsich predpisov.

31 Smernica 98/27 ES Eurdpskeho parlamentu a Rady z 19. maja 1998 o sudnych prikazoch na ochranu
spotrebitelskych zaujmov. U. v. ES L 166, 11.6.1998, s. 51 - 55 (ES, DA, DE, EL, EN, FR, IT, NL, PT, FI, SV). Mimoriadne
vydanie v slovenskom jazyku: Kapitola 15 Zvizok 004, s. 43 - 47.

32 Zakon ¢. 250/2012 Z. z. o regulacii v sietovych odvetviach v zneni neskorsich predpisow.

33 Podla ¢l. 4 ods. 3 Zmluvy o EU podla zasady lojalnej spoluprace sa Unia a ¢lenské $taty vzajomne re$pektuji a
vzajomne si pomahaju pri vykonavani tloh, ktoré vyplyvaji zo zmlav.

34 Podla ¢l. 288 Zmluvy o fungovani EU smernica je zavdzna pre kazdy ¢lensky $tat, ktorému je urcena, a to
vzhladom na vysledok, ktory sa ma dosiahnut, pricom sa vol'ba foriem a metdd ponechava vnuitrostatnym
organom.
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elektrinou3s a smernice o spolo¢nych pravidlach pre vnitorny trh so zemnym plynom.36 V uvedenej
veci tstavny sid uznesenim & k. PL. US 5/2018-52 z 23. januara 2019 prerusil konanie pred nim a
rozhodol o predloZeni prejudicidlnych otdzok Stidnemu dvoru tykajicich sa vykladu prislusnych
ustanoveni uvedenych smernic. PredloZenie prejudicidlnych otazok Stidnemu dvoru EU tykajticich sa
vykladu prava EU je pritom namieste, ak predmetna pravna tprava EU, o vyklad ktorej vniitro$tatny
sud Ziada Sddny dvor, je uplatnitelna vkonani pred vnutrostatnym sddom predkladajicim
prejudicialnu otazku. PredloZenie prejudicialnej otazky Sidnemu dvoru tstavnym siidom v uvedenom
konani teda naznacuje, Ze Ustavny sud ustanovenia oznacenej smernice, o ktorych vyklad ziadal Stidny
dvor EU, zrejme planoval uplatnit' v konani pred nim v uvedenej veci. Ako ich planoval uplatnit, resp. ¢
zvazoval v konani o uvedenej veci priznat’ smernici, t. j. sekundarnemu pravu EU, status referenéného
kritéria v konani o silade pravnych predpisov vSak nie je zname. Potom, ¢o Sidny dvor rozhodol
o ustavnym sudom predloZenych prejudicidlnych otazkach svojim rozsudkom sp. zn. C-378/19 z 11.
juna 202037 a to tak, Ze prislusné ustanovenia uvedenych smernic sa maju vykladat' v tom zmysle, Ze
nebrania pravnej Uprave clenského Statu, ako je ta, ktora bola napadnutad v konani pred tstavnym
sudom v posudzovanej veci, pokial’ si dodrzané vSetky poZiadavky vyplyvajlce z uvedenych smernic,
prezident vzal svoj navrh na zacatie konania o stulade pravnych predpisov pred ustavnym sidom spat,
v dosledku ¢oho tustavny sud konanie o navrhu prezidenta svojim uznesenim z 26. augusta 2020
zastavil.38 Pre postidenie stiladu napadnutej ipravy s ozna¢enymi ¢lankami primarneho prava EU bolo
v prejednavanej veci rozhodujice posudenie jej siladu s uvedenymi smernicami, t. j. sekundarnym
pravom EU, ked'Ze porusenie ich ustanoveni by znamenalo aj porusenie uvedenych ¢lankov Zmluvy
o EU a Zmluvy o fungovani EU. Porus$enie sekundarneho prava Unie automaticky znamena aj porusenie
ustanoveni jej primarneho prava ato tych, ktoré pozaduju reSpektovanie prislusnych aktov
sekundarneho prava. Vzhladom na tito skuto¢nost’ sa javi, Ze sekundarne pravo EU by v konani
o sulade pravnych predpisov zrejme malo mat status referen¢ného kritéria.

Ustavny sud stal pred otazkou pravnej relevancie smernice v konani o stilade pravnych
predpisov aj vo veci sp. zn. PL. US 10/2022, v ktorom rozhodoval o navrhu skupiny poslancov narodnej
rady na vyslovenie nesiladu oznacenych ustanoveni zakonnika prace3? a zakona o vysokych Skolach40
s oznaCenymi Clankami tUstavy vratane Cl. 1 ods. 2 ustavy. PoruSenie ¢l. 1 ods. 2 ustavy skupina
poslancov namietala z dévodu namietaného nesdladu napadnutej zdkonnej ipravy so smernicou Rady
1999/70/ES o ramcovej dohode o praci na dobu urciti.4! Skupina poslancov sa domnievala, Ze sporna
zakonna Uprava predstavuje nespravnu transpoziciu uvedenej smernice. Zakonodarca podla nej
prijatim napadnutej pravnej Upravy v suvislosti s uzatvaranim pracovnopravnych vztahov s
pedagogickymi zamestnancami vysokych $kol vyluéne na dobu urciti nespravne transponoval do
pravneho poriadku Slovenskej republiky dolozky 4 bod 1 a 5 bod 1 pism. a) rdmcovej dohody o praci
na dobu urdcitq, ktora je uvedena v prilohe smernice o ramcovej dohode o praci na dobu urc¢ita. V bode
53 odovodnenia svojho nalezu v uvedenej veci z 24. oktébra 2023 dstavny sud v silade so svojou

35 Smernica Eurépskeho parlamentu a Rady 2009/72/ES z 13. jdla 2009 o spolo¢nych pravidlach pre vnatorny
trh s elektrinou, ktorou sa zruSuje smernica 2003/54/ES. Uv.EUL211,14.8.2009, s. 55 - 93.

36 Smernica Eurépskeho parlamentu a Rady 2009/73/ES z 13. jﬁlfi 200? o spolo¢nych pravidlach pre vnutorny
trh so zemnym plynom, ktorou sa zrusuje smernica 2003/55/ES. U.v. EU L 211, 14 8.2009, s. 94 - 136.

37 Rozsudok v konani zacatom na navrh Prezidenta Slovenskej republiky, C-378/19, EU:C:2020:462.

38 Uznesenie Ustavného stidu Slovenskej republiky & k. PL. US 5/2018-100 z 26. augusta 2020.

39 Zakon ¢. 311/2001 Z. z. Zakonnik prace v zneni neskorsich predpisov.

40 Zakon ¢. 131/2002 Z. z. o vysokych Skoldch a o zmene a doplneni niektorych zakonov v zneni neskorsich
predpisov.

41 Smernica Rac!y 1999/70/ES z 28. juina 1999 o ramcovej dohode o praci na dobu urcity, ktprﬁ ugavreli ETUC,
UNICE a CEEP. U. v. ESL 175, 10. 7. 1999, s. 43 - 48, mimoriadne vydanie v slovenskom jazyku: U. v. EU, kapitola 05,
zvizok 003, s. 368 - 373.
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predchadzajtcej judikatirou skonstatoval , Ze smernica nie je tzv. referen¢nou normou v konani o
sulade pravnych predpisov (Co je zrejmé aj zo samotného znenia ¢l. 125 ods. 1 ustavy) a Ze nedostatky
implementacie smernice (ako poruSenie zavazkov Slovenskej republiky vyplyvajucich z dotknutych
zmlav, t. j. Zmluvy o EU a Zmluvy o fungovani EU, pozn.) pravne zaviazne nekonstatuje a nesankcionuje
Ustavny sud, ale Sidny dvor v rozsahu svojej pravomoci, ktora sa neprekryva s pradvomocou tdstavného
sudu a nie je mozné do nej zasahovat. V bode 56 odévodnenia nalezu v uvedenej veci vSak uviedol, Ze
zvazoval predloZenie prejudicialnych otazok Sidnemu dvoru (obdobne ako tak ucinil v konani vo veci
sp. zn. PL. US 5/2018, pozn.) tykajticich sa vykladu doloZiek 4 bodu 1 a 5 bodu 1 pism. a) rAmcovej
dohody o praci na dobu urcitt, ktora je uvedena v prilohe smernice o rdmcovej dohode o praci na dobu
urcitd s ohl'adom na napadnuté a s nimi stvisiace ustanovenia napadnutej pravnej Upravy, avsak
vzhl'adom na nedostato¢né odévodnenie navrhu na zacatie konania, ktorym je tstavny sud v zmysle §
45 zakona o Ustavnom sude viazany, a predovsetkym vzhl'adom na skutoc¢nost, Ze k oznaCenej iniovej
pravnej uprave uz bol Sidnym dvorom podany vyklad a odpoved’ na zvazované prejudicidlne otazky
mozno vyvodit z jeho doterajSej pomerne pocetnej judikatury, dstavny sud dospel k zaveru, Ze
predloZenie prejudicidlnych otdzok Sidnemu dvoru v posudzovanom pripade nie je potrebné.
Nasledne, vbodoch 57 aZ 70 od6vodnenia svojho nalezu ustavny sud, vychadzajic z relevantnej
judikatdry Sudneho dvora, sa pomerne podrobne venuje otazke zlucitel'nosti napadnutej zakonnej
upravy s poziadavkami vyplyvajicimi zuvedenej smernice avbode 71 oddévodnenia nalezu
konstatuje, Ze v posudzovanom pripade nevzhliada nespravnu transpoziciu doloZiek 4 bodu 1 a 5 bodu
1 pism. a) rdmcovej dohody o praci na dobu urditd, ktora je uvedena v prilohe smernice Rady
1999/70/ES o ramcovej dohode o praci na dobu urcitd, narodnou radou. Navrhu skupiny poslancov
preto nevyhovel ani v Casti namietaného nesdladu napadnutej pravnej upravy s ¢l. 1 ods. 2 Ustavy
s uvedenim, Ze je tomu tak jednak preto, Ze v predmetnom kontexte neposudzuje silad zadkona so
smernicou a v SirSich interpretacnych stuvislostiach z vecnych dévodov uvedenych v predchadzajtcich
bodoch odo6vodnenia svojho nalezu, preskimavajicich zlulitelnost napadnutej upravy
s poziadavkami vyplyvajicimi z uvedenej smernice. Ak v$ak sekundarne pravo EU nema byt
referencnym kritériom v konani o silade pravnych predpisov, nebolo vébec potrebné zaoberat sa
otazkou suladnosti napadnutej zakonnej Upravy s relevantnymi ustanoveniami uvedenej smernice,
resp. otazkou spravnej transpozicie tychto ustanoveni do ndsho pravneho poriadku.

1.4 Aktivna procesna legitimacia vSeobecného sidu v konani o sulade vnutrostatneho

prava s pravom EU a prejudicialita napadnutej normy

V konani vo veci sp. zn. PL. US 37/2015 sa tstavny sud zaoberal navrhom Krajského sidu
v Bratislave na vyslovenie nestladu oznaceného ustanovenia zdkona o dani z prijmov v zneni
neskorsich predpisov4? s oznaCenymi ¢lankami tstavy, dodatkového protokolu k dohovoru a Zmluvy
o fungovani EU. Svojim uznesenim v ramci predbeZného prerokovania navrhu v uvedenej veci zo 17.
juna 2015 o navrhu krajského sidu rozhodol tak, Ze navrh odmietol ako podany zjavne neopravnenou
osobou azdovodu chybajicej prejudiciality napadnutej normy, t. j. aplikovatelnosti napadnutého
predpisu v konani pred krajskym stidom. Podl'a dstavného sidu vSeobecny std je opravneny navrhom
na zacatie konania o sdlade pravnych predpisov napadnudt len také ustanovenie zakona, ktorého
pouzitie (aplikdciu) moZno v konani pred vSeobecnym sidom rozumne ocakavat (rovnaké zavery
tistavny sud vyslovil uz aj v rozhodnuti vo veci sp. zn. PL. US 12/2012). V uvedenom uzneseni tistavny
std zopakoval uZ vyslovené doktrinalne zavery (vyjadrené v naleze vo veci sp. zn. PL. US 3/09)
a zavery vyplyvajuce z rozsudok Sidneho dvora vo veci Simmenthal. SkonStatoval, Ze ak vSeobecny sud
v urcitej veci dospeje k zaveru, Ze ustanovenie pravneho predpisu Slovenskej republiky odporuje

42 Z4kon ¢. 595/2003 Z. z. o dani z prijmov v zneni zdkona ¢. 548/2010 Z. z. a zdkona ¢. 129/2011 Z. z.
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pravu EU, ma to za nasledok neaplikovatelnost ustanovenia predmetného pravneho predpisu v
posudzovanej veci. Ustavny sid preto uzavrel, Ze krajsky sud, z dévodu chybajicej prejudiciality
napadanej zikonnej upravy v ddsledku aplikaénej prednosti Zmluvy o fungovani EU, nemoZno
povazovat za osobu opravnenud podat navrh na vyslovenie nestladu napadnutej zakonnej tipravy s
oznaenymi ustanoveniami Zmluvy o fungovani EU apreto navrh krajského stidu na vyslovenie
nestladu napadnutej pravnej dpravy so Zmluvou o fungovani EU, aobdobne aj jej nesuladu
s oznaCenymi ustanoveniami ustavy a dodatkového protokolu, odmietol ako podany niekym zjavne
neopravnenym. Ustavny sid v$ak vramci predbeZného prerokovania mohol predmetny navrh
krajského stidu v ¢asti namietaného nestladu napadnutej zdkonnej ipravy so Zmluvou o fungovani EU
odmietnut nie zddévodu chybajicej prejudicionality, resp. zdoévodu jeho podania zjavne
neopravnenym subjektom, ale z dovodu nedostatku svojej pravomoci na jeho prerokovanie, kedZe
pravomoc posudit’ stilad vnitro$tatneho prava s pravom Unie je zverena véeobecnym stiidom, ktoré sa
pripadne mézu a v urcitych pripadoch musia obratit’ s prejudicidlnou otdzkou tykajicou sa vykladu
prava Unie na Stidny dvor v zmysle ¢l. 267 Zmluvy o fungovani EU. V takom pripade by navrh krajského
sudu v Castiach namietajucich nestlad napadnutej zdkonnej dpravy sustavou a dodatkovym
protokolom k dohovoru mohol prijat na d'alSie konanie.

V konani vo veci sp. zn. PL. US 8/2016 tstavny sid posudzoval navrhy Najvys$sieho stdu
Slovenskej republiky namietajice nesulad napadnutych ustanoveni zakona o pobyte cudzincov43 a
zakona o azyle** s oznafenymi ustanoveniami tstavy, dohovoru a charty. V uzneseni o prijati navrhu
najvyssieho stidu na d’al$ie konanie (uznesenie tstavného sidu z 29. jiina 2016, ¢ k. PL. US 8/2016-
37) astavny sud uskutocnil test aplikovatel'nosti charty a ked'Ze dospel k zaveru, Ze napadnuta pravna
tiprava spada do ramca posobnosti prava EU, navrh najvyssieho stdu prijal na d’al$ie konanie aj v ¢asti
namietajucej nesulad napadnutej ipravy s chartou. V odévodneni svojho uznesenia tiez uviedol, Ze ak
by napadnuta pravna tiprava nepredstavovala vykonavanie prava Unie v zmysle ¢l. 51 ods. 1 charty,
ustavny sud by navrh v c¢asti namietajlicej nesulad napadnutej pravnej Upravy s chartou musel
odmietnut z dévodu, Ze by i$lo o navrh, na prerokovanie ktorého tstavny siid nema pravomoc. Ustavny
sud teda navrh najvyssieho sudu v Casti namietaného nesiladu napadnutej zdkonnej Upravy s chartou
neodmietol z dévodu chybajicej prejudiciality napadnutej zdkonnej uUpravy, resp. z dovodu jeho
podania zjavne neopravnenym subjektom, ako tak uéinil v konani vo veci sp. zn. PL. US 37/2015.
Do6vodom tohto postupu mohla byt jeho obava z toho, Ze vSeobecné sidy by sa v pripadoch, ak by mali
za to, Ze ustanovenia urc¢itého zakona nie st v silade nielen s tistavou ale aj s pravom EU, prestali
z dovodu chybajlcej prejudiciality napadnutej zakonnej pravnej Upravy obracat na tustavny sud
snavrhmi na zacatie konania o sulade pravnych predpisov. Chybajica prejudicialita napadnutej
zakonnej tipravy je totizto v zmysle predchadzajicej judikatiry dstavného sudu (PL. US 37/2015)
dovodom na odmietnutie navrhu na zacatie konania o stilade pravnych predpisov v celom rozsahu, t. j.
nie len v ¢asti namietaného nestladu s pravom Unie, ale aj v ¢asti namietaného nestladu zakonnej
tpravy s tstavou, pripadne kvalifikovanou medzinarodnou zmluvou (napr. dohovorom). Ustavny stid
by vSak mohol navrh vSeobecného sidu na zacatie konania o silade pravnych predpisov v Casti
namietaného nestladu s pravom Unie odmietnut’ nie z dévodu chybajticej prejudiciality, ale z dévodu
nedostatku svojej pravomoci na jeho prerokovanie, tak ako na to poukazal v uzneseni vo veci ¢. k. PL.
US 8/2016-37 a na d’al$ie konanie prijat navrh len v ¢asti namietaného nestladu napadnutej zakonnej
tpravy s Ustavou, pripadne kvalifikovanou medzinarodnou zmluvou (v okolnostiach veci sp. zn. PL. US.
8/2016 dohovorom). Tento postup sa vSak na prvy pohlad javi byt v rozpore s vyslovnym znenim

43 Zakon ¢. 404/2011 Z. z. o pobyte cudzincov a o zmene a doplneni niektorych zakonov v zneni neskorsich
predpisov.
44 Z74kon ¢.480/2002 Z. z. 0 azyle a o zmene a doplneni niektorych zdkonov v zneni neskorsich predpisov.
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ustanovenia ¢l. 144 ods. 2 ustavy, ktoré pozaduje, aby vSeobecny sud, ak sa domnieva, Ze vSeobecne
zavazny pravny predpis, jeho Cast alebo jeho jednotlivé ustanovenie, ktoré sa tyka prejednavane;j veci,
odporuje okrem iného aj medzinarodnej zmluve podla ¢l. 7 ods. 5 ustavy (kam mozZno zaradit aj
primarne pravo EU), konanie prerusil a podal navrh na zadatie konania podl'a ¢l. 125 ods. 1 Gstavy na
Ustavny sud, pricom pravny nazor ustavného sidu obsiahnuty v jeho rozhodnuti ma byt pre vSeobecny
std zavazny. Ustavny stid vo svojom néleze vo veci sp. zn. PL US 8/2016 (rozhodnuti vo veci samej)
chartu aplikoval, aplikoval ju nepriamo, t. j. prostrednictvom vykladu prislusnych ustanoveni tstavy,
dospel k zaveru o nesulade napadnutej pravnej Upravy s ozna¢enymi ustanoveniami ustavy a charty a
vo vyrokoch nalezu skonstatoval nestlad napadnutych Uprav nie len s prisluSnymi ustanoveniami
ustavy, ale aj sprisluSnym ustanovenim charty (¢l. 47 charty). V ¢asti namietajicej nestlad
napadnutych tUprav s dohovorom, Gstavny sud navrhom najvysSieho sidu nevyhovel, z dovodu, Ze
v navrhoch oznacené ustanovenie dohovoru (¢l. 6 ods. 1 dohovoru, ktory upravuje pravo na
spravodlivy sudny proces) je podl'a judikatiry Eur6pskeho stidu pre 'udské prava neaplikovatelné na
azylové a imigracné pripady.

V konani vo veci sp. zn. PL. US 17/2022 tstavny sid rozhodoval o navrhu Najvyssieho
spravneho sudu Slovenskej republiky namietajiceho nestlad zakona o pobyte cudzincov s oznacenymi
¢lankami tstavy a ¢l. 47 charty. V ramci predbeZného prerokovania navrh najvyssieho spravneho studu
prijal na d'alSie konanie v celom rozsahu, t. j. aj v Casti namietaného nestladu napadnutej Gpravy
s chartou. AZ v samotnom naleze v uvedenej veci z 13. decembra 2023 uskutoc¢nil test aplikovatel'nosti
charty (body 83 - 88 odovodnenia nalezu) a poukazal na chartu ako priamo aplikovatel'ni normu
v konani pred vSeobecnymi sidmi (body 89 - 95 odévodnenia nalezu). V bode 93 od6vodnenia nalezu
poukazal na princip prednosti prava Unie, ktory zavadza do $pecializovaného a koncentrovaného
modelu dstavného sudnictva difizne prvky. Odkazujic na svoje predchadzajice doktrinalne zavery
a zavery vyplyvajice z rozsudku Stidneho dvora vo veci Simmenthal skonstatoval (bod 95 od6vodnenia
nalezu), Ze navrh najvyssieho spravneho sidu v ¢asti namietaného nestladu s chartou nenaplia
podstatu navrhového opravnenia vSeobecného stidu. Navrhu najvyssieho spravneho sudu v tejto casti
preto nevyhovel. Nazdavame sa, Ze s otdzkou aplikovatelnosti charty na posudzovany pripad sa mal
Ustavny sud vysporiadat’ uz v ramci predbezného prerokovania navrhu na zacatie konania o silade
pravnych predpisov a nie az v samotnom naleze vo veci samej.

Zaverom

Z posudzovanych rozhodnuti Gstavného sidu moZno dospiet k nasledujicim c¢iastkovym
zaverom. Ustavny sud bol doposial’ k uplatiiovaniu prava Unie v niektorych pripadoch tstretovy,
inokedy kjeho uplatinovaniu v konaniach pred nim zaujal zdrzanlivej$i postoj (napr. k priznaniu
statusu referen¢ného kritéria v konani o stlade pravnych predpisov sekundarnemu pravu Unie).
S niektorymi otazkami spatymi s uplatiiovanim prava Unie (napr. uplatnitelnostou charty spatou s
vecnou pdsobnostou prava Unie) sa vysporiadal raz v ramci predbezného prerokovania navrhu na
zacatie konania, inokedy v ramci nalezu vo veci samej. Vtomto ohl'ade sa rozhodovacia ¢innost
ustavného sudu javi byt nekoncepcna a mitlica, zaoberajiica sa rovnakymi procesnopravnymi
otazkami odliSne. Vyzvou predovsetkym v konani o stlade pravnych predpisov pre istavny sud ostava
otazka, ako sa vysporiadat’ s pripadnou koliziou prava EU s ustavou, ak na prvy pohl'ad javiacu sa
koliziu nemoZno odstranit prostrednictvom eurokonformného vykladu relevantnych ustanoveni
Ustavy atieZ otdzka priameho uplatnenia charty ajej pripadného prednostného uplatnenia pred
pripadnymi snou kolidujicimi ustanoveniami ustavy a to najma v pripade, ak uroven ochrany
zékladnych prav a slobdd podl'a charty by bola vy$sia ako trovei ich ochrany podla ustavy. Ustavny
std sa pri aplikacii prava Unie javi byt proaktivny, snaZiaci sa reflektovat’ a re§pektovat’ poZiadavky
vyplyvajtice z prava Unie. K pravu Unie sa doposial' v zisade nestaval negativne a ignorujtco.
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2  Eurdpske pravo z pohladu internacionalneho konstitucionalizmu v zelenom kabate
Jdn Svdk

Uvod

Miesto uvodu skor predstavim trochu zahadné spojenie troch réznych (na prvy pohlad) pojmov.
Kazdy znich je vnieCom nepresny avnieCom obrazny. Vo vzajomnom postaveni vSak vynikne
posolstvo prispevku, ktorym je pokus oodpoved ako moOZe pomoct konstitucionalizacia
medzindrodného prava udrzatelnosti Zivota na Zemi.

Eurdpske pravo bude v prispevku chapané ako regionalne medzinarodné pravo a nie ako pravo
Eurépskej unie. Je to z jednoduchého dovodu, Ze v zmysle internacionalneho konstitucionalizmu je
pravo Eurépskej tinie chapané nie ako medzinarodné pravo ale ako pravo federalneho zlozeného Statu.
V prispevku tak bude pod eur6pskym pravom chapané pravo vytvorené inymi eur6pskymi
medzindrodnymi organizaciami a predovSetkym pravom Rady Eurdpy, ktoré je primarne regionalnym
medzinarodnym pravom l'udskych prav.

Internacionalisticky konstitucionalizmus je oznacenim pre proces KonStitucionalizacie
medzinarodného prava. Pod konStitucionalizaciou sa vSeobecne rozumie historicky sformovana
paradigma premeny pravneho systému na prostriedok vlady suveréna prostrednictvom a na zaklade
tistavy.! Ustava je normativnym textom najvy$$ej pravnej sily, ktory v plnom rozsahu obsahuje dve
zakladné zloZky, ato rozdelenie moci medzi Statne organy a systém ludskych prav s pravnymi
garanciami ich ochrany. K tomuto idedlu naskicovanému v Deklaracii prav ¢loveka a obcana z roku
1789 sa v medzindrodnom prave najviac pribliZuje celosvetovd medzinarodna Organizacia spojenych
narodov (,0SN“) a Medzinarodna listina l'udskych prav (,MLLP“)2.

Potreba jej konstitucionalizacie je vyvolana najma piatimi celosvetovymi problémami spojenymi
s prezitim ludskej civilizacie, ktorymi st

- zabezpeclenie svetového mieru,

- umelid inteligencia,

- znormovanie piateho priestoru tzv. kyberpriestoru,
- globalna ekonomika a migracia,

- zmena klimy.

Prave zmena klimy je obsahom posledného ,zdhadného“ pojmu uvedeného v nazve prispevku,
pricom ,zeleny kabat“ nie je samozrejme pravno-institucionalnym pojmom ale obraznym, resp. je
metaforou.

2.1 Konstitucionalizacia a sudny aktivizmus

Jednym z dvoch cielov konStitucionalizacie je zabranenie svojvdli politickej moci, sice zrodenej
demokraticky, ale s ,veCnou“ tuzbou ziskania moci Cloveka, resp. skupiny ludi nad ostatnymi
av globalnom rozmere nad celym ludstvom. Zda sa, Ze hlavnym (ak nie jedinym) nastrojom proti
svojvoli je nezavisla kontrola tejto politickej moci. Pre pripomenutie, tato kontrola vznikla zo sidneho
aktivizmu NajvysSieho stidu USA pred vySe 220 rokmi v sldvnom rozhodnuti Marbury v. Madison.
V iom iSlo formdalne o pravo na pristup k funkcii sudcu federalnych sidov USA. Predmetné pravo
Najvyssi stid USA v Ustave USA sice ,nenasiel” ale objavil v nej ovela vyznamnejsiu doktrinu kontroly

1 Blizgie OROSZ, L., SVAK, ], BALOG, B.: Zdklady tedrie konstitucionalizmu. 2. vydanie. Bratislava: Eurokédex, 2012,
s. 18 a nasl.

2 MLLP tvori VSeobecna deklaracia l'udskych prav, Medzindrodny pakt o ob¢ianskych a politickych pravach,
Medzinarodny pakt o hospodarskych, socidlnych a kultdrnych pravach.

24



ustavnosti rozhodnuti organov verejno-politickej moci ¢i uz na trovni parlamentu alebo exekutivy.
Obrazne povedané v rozhodnuti Marbury v. Madison sudny aktivizmus prehral bitku ale vyhral vojnu,
pretoze model kontroly istavnosti zo strany sudov sa stal hlavnou oporou konstitucionalizacie systému
vladnutia na celom svete. V univerzadlnom medzindrodnopravnom prostredi v§ak Medzinarodny studny
dvor ma vel'mi daleko od stidneho aktivizmu a predstava o vytvoreni Svetového suidu pre ludské prava
sa v poslednom desatrodi vzdialila viac ako sme si to mohli pripdsStat v optimistickom pohlade na
dejiny v zavere minulého milénia.3

Podstatne dalej vSak v regionalnom kontexte zaSiel Sidny dvor Eurépskej tnie, o ktorom dnes
mozno opravnene hovorit ako o hlavnom strojcovi Eurépskej tinie v podobe zloZeného $tatu. Vdaka
jeho stidnemu aktivizmu sa z medzindrodnej regiondlnej organizacie stal federdlny $tat s vlastnou
ustavou (formalne oznacenou sice ako medzinarodna zmluva ale spolu s Chartou zdkladnych prav
Eurdpskej tinie tvoriacou plnohodnotnu dstavu), sustavou organov legislativnej, exekutivnej a sidnej
moci, uzemim a ob¢ianstvom.

Sudny aktivizmus nie je cudzi ani druhému nadnarodnému eur6pskemu stidu, a to Eur6pskemu
stidu pre l'udské prava (,ESLP“). Jeho ambicie st v porovnani SD EU e$te va¢$ie. Nezameriava sa uZ len
na Eurépu, resp. na zmluvné Staty Dohovoru o ochrane l'udskych prav a zakladnych slob6d (,Dohovor®),
ktorym bol zriadeny, ale aj prostrednictvom adaptacie medzinarodnych zmlav prebera ulohu
transnaciondlneho ochrancu ludskych prav. Vyuziva ktomu najmd nim vytvoreny Kkoncept
extrateritoridlnej jurisdikcie zmluvnych S$tatov, ktord prenasa na ich plecia aj zodpovednost za
poruSovanie ludskych prav kdekolvek na svete, napriklad v suvislosti s Gcastou tychto Statov na
humanitarnych intervenciach.

Druhym nastrojom je ingerencia ESLP do migracnej politiky zmluvnych $tatov Dohovoru ako aj
aplikacie bilateralnych zmluv spojenych s extradiciou. V ramci nej dohliada nad tym, aby neboli osoby
vyhostované, resp. vydavané do tretich S$tatov, kde by im mohlo hrozit porusSenie
»absolutnych” l'udskych prav ako je pravo na zakaz mucenia.

Osobitnym prikladom stdneho aktivizmu méze byt minuloro¢né rozhodnutie ESLP v pripade
Semenya proti Svajéiarsku (z 11. jula 2023, ¢ 10934/21), kde rozhodoval o poruseni ludskych prav
intersexudlnej Sportovkyne, ktorej medzindrodna atletickd federacia zakazala Startovat na tou
organizovanych Sportovych sttaziach, ak jej vy$sia hladina testosterénu (latka ovplyviiujuca najma
silu svalov a kosti) v krvi umozni vyhodu oproti inym sttaziacim v kategoérii Zien. Problémom v tomto
pripade z hladiska prislusnosti* ESLP je to, Ze Sportovkyna je obciankou Juhoafrickej republiky
a porusovatelom jej l'udskych prav je neclensky stat Rady Eurdépy (obcianske zdruzenie zaloZené na
monackom prave), pricom kzasahom do jej ludskych prav dochadza na celom svete. Jedinym
spojivkom s ESL'P je, Ze rozhodnutie, ktorym sa potvrdila platnost opatrenia svetovej atletickej
federacie voci juhoafrickej Sportovkyni, vydal Medzinarodny Sportovy sid (Court of Arbitration for
Sport - ,,CAS“) so sidlom vo Svajciarskom meste Lausanne a jeho rozhodnutie preskiimaval najvyssi
Svajciarsky federdlny sud. Jedna zreakcii na predmetné rozhodnutie ESLP, ktorym sa vlastne
spochybnilo kritérium rozliSovania Sportovych Kkategérii muZzov aZien (povolenie Sportovat
intersexudlnym Zendm v kategorii Zien by zdroveii znamenalo diskrimindaciu ostatnych Zien z pohladu
ich Sanci porazit v Sportovej sutaZi intersexudlnu Sportovkymu), bola aj ta, Ze sidlo CAS sa prenesie
mimo Eurépu a tym aj dosahu ESLI'P. Sidny aktivizmus ESI'P pod hrozbou odsttpenia od Dohovoru bol
kritizovany aj vinych pripadoch, pricom najvaznejsSia ,roztrzka“ medzi ESLP a zmluvnym Statom
Dohovoru sa tykala zdsahu ESLP do suverenity Statu v pripade Hirst proti Spojenému krdlovstvu (¢.2) (z

3 Stale utopickejSie ¢rty nadobtda ,prelomova“ vizia F. Fukuyama. Pozri FUKUYAMA, E.: Konec déjin a posledni
clovék. Praha: Rybka Publishers, 2007.

+ Vecna stranka pripadu je podrobnej$ie opisand v SVAK, J.: Intersexudlne $portovkyne ako hnacia sila
transnacionalnej ochrany l'udskych prav. In: Prdvny obzor, 2023, ¢. 6.
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30. marca 2004, ¢ 74025/01), kde isSlo o aktivne volebné pravo osdb odstidenych na trest odnatia
slobody zo spachania najzavaznejsich zloCinov.

NajaktudlnejSi prejav studneho aktivizmu ESLP sa ,obliekol do zeleného kabata“ v ramci
rozhodovania Velkej komory o troch pripadoch tykajdcich sa aj jedného z piatich najzavaznejSich
ohrozeni ludskej civilizacie, a to nasledkov zmeny klimy v podobe oteplovania Zeme spodsobenej
aktivitami I'udi na celom svete.

2.2 Sudny aktivizmus v boji proti zmene klimy

Autori Dohovoru kratko po 2. svetovej vojne ani len netusili, Ze o tri Stvrte storocia bude pravo
na zivot ohrozované nielen vojnou, €i trestom smrti ale prirodou samou. Za tak kratke obdobie
z pohladu vyvoja l'udskej civilizacie sa Zivot na Zemi zmenil oteplovanim podnebia tak, Ze posledné dva
roky uz patrili k najteplejSim od zaciatku zaznamenaného merania tepl6t na Zemi. Dohovor vSak
o Zivotnom prostredi neobsahuje ani najmens$iu zmienku. Na zhorSujuci sa stav Zivotného prostredia
vSak reagoval ESLP, ktory postupne vytvoril predovSetkym extenzivnym vykladom prava na stikromie
pomerne rozsiahlu judikatiru zamerand na ochranu Zivotného prostredia.5 Je zaloZena na tzw.
nepriamej ochrane prava na Zivotné prostredie ¢o znameng, Ze ESL'P preskiimava porusenia l'udskych
prav spojenych so Zivotnym prostredim len vtedy, ak zasahuju zaroveii do inych l'udskych prav vyslovne
chranenych Dohovorom. Samotny vztah medzi I'udskou spolo¢nostou a prirodou je vsak stale mimo
textu Dohovoru.

Parlamentné zhromaZzdenie Rady Eurépy reagovalo na tuto situaciu Odporiacanim ¢.2211(2021)
prijatym 29. septembra 2021 nazvanym ,Zakotvenie prdva na zdravé Zivotné prostredie: potreba
zosilnenej reakcie Rady Eurdpy*. V iom odporucilo Vyboru ministrov ako hlavnému politickému organu
Rady Eurdpy, aby vypracoval novy Dodatkovy protokol k Dohovoru ako aj k Eurépskej socidlnej charte,
ktory by zarucoval pravo na bezpecné, Cisté, zdravé a trvalo udrzatelné Zivotné prostredie v zhode
s najnovsimi aktivitami prijatymi v rdmci OSN. V ten isty deni prijalo aj Odportcanie ¢. 2214(2021)
s ndzvom: ,Klimatickd kriza a prdvny $tdt", v ktorom vyzvala zmluvné $taty k tomu aby ,podporovali
prdvny stdt a vyuZivali transparentny, zodpovedny a demokraticky legislativny proces na implementdciu
ciela, nulové Cisté emisie“, zaloZeny na jasnych a doveryhodnych planoch na splnenie zavazkov udrzat
zvySovanie globalnej teploty v sulade s preferovanym cielom PariZzskej dohody, ¢o predstavuje udrzat
zvySenie priemernych teplét o 1,5 °C.“

Vybor ministrov Rady Eurdpy na to reagoval prijatim svojho Odpordcania CM/Rec(2022)20
o ludskych pravach a ochrane Zivotného prostredia a poveril Riadiaci vybor pre I'udské prava, aby
vykonal Studiu potrebnu pre pripadné rozsirenie Dohovoru o prislusny Dodatkovy protokol, avsak
zatial' sa nenasla realnejSia politicka vola pre predmetnu legislativnu Upravu.6 PovSimnutiahodné
z pohladu prava je aj stanovisko Benatskej komisie ¢.997/2020 z 9. oktébra 2020 ¢. CDL-AD(2020)020,
ktoré sa zaoberd otdzkou sudnej ochrany Zivotného prostredia a mozno ho chépat aj ako urcité
povzbudenie k sidnemu aktivizmu v oblasti sidnej ochrany Zivotného prostredia. Zaujimava bola
pritom aj argumentacia Benatskej komisie tzv. medzigenera¢nym rozdelenim zataze, ked prave budtce
generacie budu pravdepodobne niest Coraz tazSie bremeno negativnych nasledkov klimatickych zmien
na Zemi.

5 Jej zhrnutiu v ramci ¢l. 8 Dohovoru pozri SVAK, J.: Nadndrodné systémy ochrany ludskych prdv. III. zvizok.
Ochrana stikromia a majetku. Bratislava: Wolters Kluwer, 2021, 636 s.

6 Komisar Rady Eurépy pre ludské prava vydal eSte 4. jina 2019 Komentar komisara pre l'udské prava v oblasti
ludskych prav s nazvom ,Zivot v ¢istom prostredi: zanedbdvand obava o ludské prdva pre nds vsetkych*.
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Do tejto atmosféry sa ,narodil“ 9. april 2024, v ktorom Vel'’ka komora ESI'P prijala dlho o¢akavané
vyroky v rozhodnutiach o troch staznostiach tykajucich sa zivotného prostredia a klimatickych zmien
na Zemi.”

Vprvej staznosti, ktora vzbudila aj najvac¢Siu medzindrodnd pozornost, sa prave
,buddca“ generacia obratila so svojou staznostou na ESL'P, ked’ namietala sti¢asné aj budtice negativne
dosledky zmeny klimy na Zemi, ktoré budd mat vazny dopad na ich Zivot, pohodu, dusevné zdravie
a pokojné uzivanie domovov. Osobitostou staznosti bolo, Ze staZovatelia namietali porusenie svojich
prav nielen svojim rodnym Portugalskom ale aj 32 inymi eur6pskymi Statmi. Velkd komora ESLP
v rozhodnuti vo veci Duarte Agostinho a ostatni proti Portugalsku a 32 dalsich $tdtov (¢ 39371/20)
povazovala staznost' za neprijatelnu, ked’

- staZnost proti Portugalsku zamietla z dévodu nevyCerpania vnutrostatnych prostriedkov
napravy a

- staZnosti proti ostatnym Statom nepreskiimavala prave z dovodu nedostatocného odévodnenia
extrateritorialnej jurisdikcie Zalovanych Statov.

V pripade Caréme proti Francuzsku (¢. 7189/21) bol stazovatelom byvaly obyvatel a starosta obce
Grande-Synthe, ktory v staZnosti tvrdil, Ze geograficka poloha tejto obce ju vystavuje najma rizikdm
spojenym so zmenou klimy a s tym spojenym zvySenym vyskytom silnych zraZok a stipanim hladiny
mora, ¢o vedie k zvySeniu rizika ponorenia obce do mora a zaplav. V désledku takychto prirodnych
katastrof v rokoch 1995-2010 musela obec vynalozit' naklady vo vyske aZ pol miliéna Eur. StaZznosti
predchadzalo konanie pred Stitnou radou ako najvy$$im spravnym sidom Francuzska, ktora
v poslednom rozhodnuti uloZila prisluSnym vladnym orgdnom, aby prijali opatrenia na rieSenie
nasledkov a hrozieb klimatickych zmien. V ¢ase konania pred komorou ESLP bol vSak stazovatel
poslancom Eurépskeho parlamentu s bydliskom v Bruseli pricom tvrdil, Ze nemdze uvazovat
o buducnosti vo svojom rodnom dome v predmetnej obci, ktora je vystavena rasticej hrozby ponorenia
do mora. Vel'ka komora ESLP vyhlasila staznost za neprijatelnt a v kli¢ovom bode 84 rozhodnutia
uviedla: ,,Vzhladom na skutocnost, Ze takmer kaZdd osoba by mohla mat legitimny dévod pocitovat urcitu
formu tzkosti z budiicich rizik $kodlivych ucinkov zmeny klimy, rozhodnutie, Ze by si staZovatel’ mohol
ndrokovat’ toto postavenie obete, by staZilo rozliSenie obhajoby sledovanych zdujmov prostrednictvom
actio popularis - ¢o nie je pripustné...”

Nepripustnost actio popularis v konstantnej judikattire ESLP vSak nebranilo Velkej komore ESL'P
k prijatiu prelomového rozhodnutia vo veci Verein Klima Seniorinnen Schweiz a ostatni proti Svajciarsku
(¢. 53600/20), ktoré je zaujimavé aj problematické z hladiska

a) prelomenia neprijatelnosti staznosti actio poplularis,

b) implementaicie medzinarodného prava, najma z univerzalneho systému ochrany l'udskych prav
tzv. druhej generacie,

c) prepojenia suidneho rozhodnutia na vysledky prirodnych vied,

d) extenzivneho vykladu Dohovoru na zaklade evolu¢nej metddy a zavedenia novej metodiky
vykladu Dohovoru,

7 Bod 114 stanoviska Bendatskej komisie znie: ,Bendtska komisia si uvedomuje problémy sudnej kontroly v oblasti
ochrany Zivotného prostredia. Kritici i skeptici budt tvrdit, Ze tdto oblast nie je vhodnd na stidnu kontrolu, pretoZe
sudy privddza do sofistikovanych diskusii o prirodnych veddch. Mohli by tieZ tvrdit, Ze kedZe ochrana Zivotného
prostredia je priestorom na uvdZenie a politické kompromisy, v pripade, Ze parlament alebo vidda urobili politicky
kompromis o ochrane Zivotného prostredia, siidna moc by nemala zasahovat. DéleZitym argumentom proti
takémuto zdveru vsak je, Ze ochrana Zivotného prostredia nie je ako tradi¢ny konflikt ludskych prdv, kde mensina
potrebuje ochranu pred vicsinou. V oblasti ochrany Zivotného prostredia existuje tipIne novy rozmer: ochrana prdv
budiicich generdcii. KedZe budiice generdcie sa nezucastriuji na sucasnej demokracii a nehlasuji v sicasnych
vol'bdch, zdd sa, Ze stdnictvo md najlepsSie predpoklady na ochranu budiicich generdcii pred rozhodnutiami
sucasnych politikov".

27



e) vykonatelnosti predmetného rozhodnutia.

Ad a) Vel'kd komora ESI'P nepopierala a dokonca sa na viacerych miestach svojho rozhodnutia aj
odvolavala na zasadu neprijatelnosti staznosti actio popularis, v ktorych by sa stazovatelia domahali
abstraktnej kontroly dstavnosti legislativnych alebo inych politickych opatreni. Rovnaké stanovisko ma
ESLP konStantne aj kuplatiiovaniu prava na abstraktnu kontrolu tustavnosti vo vnutroStdtnom
pravnom poriadku. V zdsade od rozhodnutia Eurépskej komisie pre l'udské prava vo veci Ruiz-Mateos
proti Spanielsku (z 19. aprila 1991, ¢, 14324,/88) zastavaju $trasburské organy ochrany prava nazor, Ze
¢l. 6 Dohovoru (pravo na spravodlivy sudny proces nezarucuje pravo na pristup k sidu (spravidla
v eurdpskom prostredi k istavnému sidu) s pravomocou preskimavat Ustavnost pravneho predpisu.

Problémom predmetného pripadu vSak bolo to, ze zasah do prava stazovatelov bol vykonany
nedostatoCnou $vajciarskou pravnou uUpravou proti oteplovaniu Zeme a staZovatelia namietali
poruSenie ¢l. 6 Dohovoru. Vbode 609 rozsudku Velka komora ESLP vyslovne avduchu svojej
judikatary uviedla, Ze ,sa nemozno odvoldvat na clanok 6 pri podani Zaloby na Sud s cielom printitit
Parlament prijat prdvne predpisy“. To samozrejme neplati v tych zmluvnych Statoch Rady Eurépy, ktoré
umoziuju iniciovanie abstraktnej kontroly ustavnosti aj na zdklade individualnych staznosti
jednotlivcov.8

Zasadne teda plati, Ze staZnosti tykajice sa politickych rozhodnuti, ktoré si produktom
demokratickych procesov (¢i uz v podobe zastupitelskej alebo priamej demokracie) nepatria do
rozsahu posobnosti ¢l. 6 Dohovoru. Stazovatelia v§ak namietali zlyhanie $vajciarskych legislativnych
a exekutivnych organov pri implementacii medzindrodnych dohovorov (predovsetkym Parizskej
dohody o zmene klimy)° zameranych na zmiertiovanie klimatickych zmien (najma pod vplyvom
globalneho oteplovania), ktoré negativne vplyvaju na staZovatelov, ktori okrem porusenia ¢l. 2 a 8
namietali aj porusenie prava na spravodlivy sudny proces chraneny ¢l. 6 Dohovoru. Bez blizsieho
od6vodnenia Vel'ka komora ESLP prekvapujico takato (svojim obsahom patriacu do sféry politického
rozhodovania) staznost nezamietla a jej prijatelnost podmienila ,splnenim ostatnych podmienok na
uplatnenie ¢ldnku 6 ods. 1“ Dohovoru.

Prvou ,ostatnou“ podmienkou je ,obc¢ianskopravna“ povaha spornej veci do ktorej, v zmysle
doterajsieho vyvoja judikatiry ochrana Zivotného prostredia ako sucasti prava na sukromie, patri.
Druha podmienka spociva v tom, ¢i ide o vazny a realny spor priamo dopadajuci na prava stazujuceho
sa obclianskeho zdruZenia, ktorého c¢lenkami sd starSie (ich priemerny vek bol vySe 70 rokov)
Svajciarske ddmy. Kym individualne staZznosti podané Styrmi Zenami spolu so staznostou Velka komora
ESLP povaZovala za nezlulitelné ratione materiae s Dohovorom,!® tak v pripade ,kolektivneho
rozmeru“ pri stazujicom sa obcianskom zdruzeni priamy arozhodujici vplyv namietanych

8 Typickym prikladom je pripad Neubauer a ostatni proti Nemecku z roku 2021, kde nemecky spolkovy dstavny
sud rozhodoval o staZnosti namietajicej nedostatocntl pravnu Upravu v boji proti zmene klimy reprezentovanu
nemeckym ,klimatickym“ zdkonom - Bundesklimaschutzgesetz z 12. decembra 2019 -(BGB1.1.5.2513). Pozri
Individuals from Germany, Banglades and Nepal, registerred associations v. Germany - The German Federal
Constitutional Court’s decision on the Climate Change Act Order of 24 March 2021.1 BvR 2656/18 and others.
[Neubauer, et al v. Germany (2021)]. In: Bundesverfassungsgericht [online]. Dostupné na:
https://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/EN/2021/03 /rs20210324 1bvr265
618en.html.

9 Parizska dohoda bola vyrokovana 196 zmluvnymi $tatmi 12. decembra 2015 na parizskej konferencii OSN
venovanej klimatickym zmendm s cielom udrZat narast globalnej teploty asponi o 2 °C nad predindustridlnymi
urovilami. Uverejnend je ako Oznamenie Ministerstva zahrani¢nych veci a eurédpskych zalezitosti Slovenskej
republiky ¢.99/2017 Z. z. a platnost pre Slovensku republiku nadobudla diia 21. septembra 2016.

10 Podla Vel'kej komory ESLP stazovatel'ky nepreukazali, Ze neti¢inné vykondvanie opatreni na zmiernenie rastu
teplét malo dostatocne bezprostredné a redlne i€inky na ich prava v kontexte zmeny klimy. Vysledok sporu preto
nebol priamo rozhodujuci pre ich ob¢ianske prava.
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neucinnych opatreni vykladala v SirSom slova zmysle. Vjej pripade bol obsah sporu predmetom
rozhodovania spravneho organu a vnutrostatnych sidov na dvoch stupiioch avsak bez toho, aby bola
posudena podstata sporu. Predmetné konanie povazovala Vel'kd komora ESLP za hybridné, pricom
v hlavnej Casti sa tykalo jednoznacne otdzok suvisiacich s demokratickym legislativnym procesom,
ktory nespada pod pdsobnost ¢l. 6 Dohovoru. To vSak automaticky neznameng, Ze islo o actio popularis,
ktort ako takt Zalobu staZujlcej sa spoloc¢nosti zamietli vnutrostatne sidy bez toho, aby sa zaoberali
samotnou podstatou sporu, a to kritickou hranicou globalneho oteplovania. Vel’kd komora ESLP tymto
vykladom actio popularis vyslala jasny signal pre vSetky vnuitrostatne study, aby sa tzv. klimatizacnymi
Zalobami redlne zaoberali a formalisticky ich nezamietali.

Nielen na margo treba pripomenut rozhodnutie nemeckého spolkového tistavného sidu vo veci
Neubauer preskimavat dstavnost spolkového klimatického zakona cez prizmu ¢l. 20a nemeckého
zakladného zakona, ktory pod nazvom Ochrana prirodzenych zakladov Zivota a zvierat atypicky
uvadza: ,Stdt pamdtajiici aj na svoju zodpovednost’ voci budiicim generdcidm, bude chrdnit prirodzené
zdklady Zivota a zvierat zdkonodarstvom a v stillade s prdvom a spravodlivostou aj vykonnou a stidnou
Cinnostou, ato vSetko vrdmci ustavného poriadku.“ Prave precedensy nemeckého spolkového
ustavného sudu do vel'kej miery ovplyviuju eurdpske stidne institicie a bezprostredne pdsobia na
judikatdru Ceskych sudov. A nie je Ziadnym tajomstvom, Ze ich inSpirac¢na cesta vedie az do Kosic. No
a na svete je uz prva klimatiza¢na Zaloba v Ceskej republike!! a prvé rozsudKy k nej12.

Ad b) Zohladnovanie medzindrodného zmluvného prava je pre ESLP ako regionalny
medzinarodny sud samozrejmostou. PredovSetkym vtedy, ak jeho normy st akceptované v podobe
pramena medzinarodného obycajového prava. Nie je to vSak pravidlom v pripade medzinarodnych
zmluv z oblasti hospodarskych, socidlnych a kultirnych prav, kde nateraz najakceptovatelnejSim
dohovorom je ten najmladsi, ato Medzindrodny dohovor OSN o pravach oséb so zdravotnym
postihnutim. Po 9. aprili 2024 sa do ,Zivého“ medzinarodného praval3 nepochybne zaradi aj Parizsky
dohovor ozmene klimy. Prave vdaka Velkej komore ESLP nadobudol pre Staty Rady Eurépy
pravnonormativny zavazny charakter, z ktorého priamo vyplyvaju individualne verejné prava ako
zakladnej Struktury internacionalistického konstitucionalizmu. Z nich vyplyva pre zmluvné staty
Parizskeho dohovoru, ktoré sa zaroven ¢lenmi Rady Eurépy pozitivny zavazok prijat legislativne a iné
opatrenia, ktoré budud redlne spdsobilé ,udrzat’ zvysenie globdlnej priemernej teploty vyrazne pod
hodnotou 2 °C v porovnani s hodnotami predindustridlneho obdobia a vynaloZit' tsilie na obmedzenie
zvySenia teploty na 1,5 °C v porovnani s hodnotami predindustridlneho obdobia, ¢o by vyrazne zniZilo
rizikd a désledky zmeny klimy".

Dosiahnutie tohoto ciela znamena pre priemyselné krajiny ako je Svajéiarsko, Ze musia do roku
2020 zniZit' svoje emisie 0 25-40 % v porovnani s Groviiami v roku 1990. Svajé¢iarsky klimaticky zakon
z roku 2011 v8ak vyZadoval, aby sa emisie sklenikovych plynov zniZili o 20 % v porovnani s rokom
1990. Vzmysle zaverov PariZzskej dohody preto SvajCiarska vlada navrhla vroku 2017 novelu
klimatického zakona, ktorym sa malo zabezpecit zniZenie emisii 0 30 % do roku 2030 v porovnani
srokom 1990. Predmetnd novela zdkona bola vSak vIudovom referende v jini 2021 zamietnuta.
Nasledne bola uzdkonena v decembri 2021 novela zdkona, v ktorej bol ciel' zniZenia emisii na roky

11 Spolek Klimatickd Zaloba adal$i v. Ceskd republika. In: Klimatickd Zaloba CR [online]. Dostupné na:
https: //www.klimazaloba.cz/soudni-dokumenty/.

12 Rozsudok Méstského soudu v Praze zo dna 15. ¢ervna 2020, €. j. 14 A 101/2021-248; rozsudok Méstského
soudu vPraze zo dna 25. ftijna 2023. In: KlimatickhA Zaloba CR [online]. Dostupné na:
https://www.klimazaloba.cz/soudni-dokumenty/.

13 K pojmu ,Zivé“ medzindrodného prava vo vztahu k medzindrodnym dohovorom z oblasti hospodarskych,
socialnych a kultirnych prav pozri SVAK, J. Nadnarodna ochrana os6b so zdravotnym postihnutim. In: Justi¢nd
revue, 2022, ¢. 8-9.
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2021 az 2024 stanoveny na 1,5 % rocne v porovnani s droviiami vroku 1990. Nasledne bol 30.
septembra 2022 prijaty zakon o klime, ktory bol potvrdeny v referende 18. jina 2023 a tento stanovil
ciel dosiahnut' ,nulové” emisie v roku 2050. Predmetny zdkon vSak obsahuje len ciele a zdmery bez
konkrétnych opatreni. Prave neexistencia regulacnych opatreni viedla Vel’ki komoru ESLP k tomu, aby
v bode 573 rozsudku konStatoval: , Tym, Ze stdt nekonal vias, primeranym a konzistentnym spdésobom,
pokial’ ide o navrhnutie, vyvoj a implementdciu prislusného legislativneho a administrativneho rdmca,
prekrocil svoju mieru volnej tivahy a nesplnil si tak svoje pozitivne zdvdzky v tejto oblasti‘, ¢im doslo
k poruSeniu prava na sukromie chraneného ¢l. 8 Dohovoru.

Ad c) Tretim pozoruhodnym prvkom rozhodnutia Klimaseniorinnen Schweiz bolo to, Ze skimal
kvalitu zakona zaloZeného na teleologickych pravnych normach, ktoré davaju mimoriadne Siroky
priestor pre $tat, aby prijal vhodné opatrenia na dosiahnutie cielov stanovenych v tychto teleologickych
normach. Navyse aj stanovenie cielov spojenych s interaktivnymi vztahmi medzi prirodou a ¢lovekom
sa vymykajui ramcu spolocenskych vied a metdd ich skimania, medzi ktoré patri aj pravo. Meranie
vplyvu emisii na oteplovanie Zeme a od neho odvodend pravna zodpovednost Svaj¢iarska za porusenie
prava na sukromie virtudlneho subjektu sama osebe vyZaduje od pravnika vel'kt odvahu. Spravidla sa
sudca vnutorne uspokoji s alibistickou predstavou, Ze znalecky posudok, navyse z odboru prirodnych
vied, mu nezodpovie, resp. nemoZe zodpovedat na pravne otazky. Tu vSak jedinou pravnou otazkou je
Ci opatrenia Svajciarskej vlady naplnili ciel stanoveny vylu¢ne prirodnymi vedami.

Velka komora ESLP nielenZe zaloZila na prirodnych vedach svoj rozsudok, ale aj jednoznacne
uviedla, Ze najvacSou chybou vnutrostatnych sidov (¢im porusili pravo na spravodlivy sudny proces
chraneny cl. 6 Dohovoru) bolo to, Ze ich rozhodovanie ,nebolo zaloZené na dostato¢nom preskiumani
vedeckych dokazov o zmene klimy*“ (bod 635 rozsudku)!4. Je to priama vyzva aj pre slovenské sudy, aby
prirozhodovani o tzv. klimatizacnych zalobach?s sa opierali o najnovsie vysledky vyskumov prirodnych
vied, ktoré lepSie posudia kvalitu rozhodnuti slovenskych Statnych organov pri plneni medzinarodnych
zavazkov vyplyvajucich z cielov PariZskej dohody o zmene klimy, pricom je vSak zrejmé, Ze ,uvedené
ciele nemé6Zu samy osebe postacovat' ako kritérium pre hodnotenie dodrZiavania Dohovoru jednotlivymi
zmluvnymi stranami“ (bod 547 rozsudku). K tomu je potrebné osvojit' si metodoldgiu, ktord Vel'ka
komora ESL'P poskytla prave v rozhodnuti Verein Klimaseniorinnen Schweiz.16

14V tom istom bode rozsudku Vel'ka komora ESLP uviedla, Ze ,Existujiice dékazy a vedecké zistenia o naliehavosti
rieSenia nepriaznivych tcinkov zmeny klimy vrdtane vdzneho rizika ich nevyhnutnosti a ich nezvratnosti skutoc¢ne
naznacuju, Ze existuje naliehavd potreba zabezpelit prdvnu ochranu ludskych prdv, pokial ide o tdajne
nedostatocné opatrenia orgdnov na rieSenie zmeny klimy.“

15 Blizsie ku klimatiza¢nym Zalobam pozri PEEL, ], OSOFSKY, H. M. A. Rights turn ich Climate Litigation? In:
Transnational Enviromental Law. 2018, Vol. 7, No. 1, s. 37-67, SETZER, ]J., HIGHAM, C.: Global Trends in Climate
Change Litigation: 2022 Snapshot. London: Granthom Research Institute on Climate Change and the Enviroment
and Centre for Climate Change Economics and Policy, London School of Economics and Political Sciens;
MULLEROVA, H. a kol.: Klimatické prdvo. Praha: Wolters Kluwer CR, 2022.

16 V bode 550 rozsudku ju Velkd komora ESLP priamo ponukla, ked' jasne vymedzila pat’ kritérii, ktoré musia
vnutrostatne sddy pouzit pri posudzovani ,volnej“ Uvahy Statu pri prijimani opatreni na zabezpecenie
udrzatelnosti Zivota na Zemi. Ide o zohladnenie potreby

wprijat’ vseobecné opatrenia specifikujiice cielovy casovy pldn na dosiahnutie uhlikovej neutrality a celkovy
zostdvajtci uhlikovy rozpocet na rovnaky casovy rdmec alebo inti ekvivalentnii metédu kvalifikdcie budticich emisii
sklenikovych plynov v silade s celkovym cielom pre ndrodnii a/alebo globdlnu klimu; zmenit zdvdzky v oblasti
zmiernovania;

stanovit’ priebezné ciele a spdsoby zniZenia emisii sklenikovych plynov (podla sektorov alebo inych relevantnych
metodik), ktoré sa v zdsade povaZuju za schopné splnit' celkové ndrodné ciele zniZenia emisii sklenikovych plynov
v prislusnych ¢asovych rdmcoch stanovenych vo vniitrostdtnych politikdch;

poskytnit dbékazy o tom, ¢i sa riadne splnili alebo st v procese plnenia prislusnych cielov zniZovania emisii
sklenikovych plynov (pozri vyssie uvedené pododseky a) -b);
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Ad d) Zauzivany metodologicky pristup, ktory pouziva ESLP pri priamej aplikacii
medzinarodného prava spojeny s hladanim ,Zzivého“ medzinarodného prava Velka komora ESLP
obohatila o novii metdédu opierajicu sa o zasadu medzigeneracnej solidarity. Do urcitej miery je to aj
paradox v tom, Ze kym Vel'kd komora ESLP zamietla staZnost (z procesnych dévodov) portugalskych
deti tak naopak akceptovala staznost' starSich $vajiarskych dam zdruZenych v ob¢ianskom zdruZeni
obhajujucom ich zaujmy pri zasahoch do ich sikromného Zivota nasledkom klimatickych zmien na
Zemi. Podla vedeckych dokazov su to prave starsi ludia, ktori patria k najzranitelnejsim skupinam
trpiacim uc¢inkami zmeny klimy na ich fyzické a duSevné zdravie, priCom najma dehydratacia
a zhorsenie funkcif srdca a plic vedie k ich ¢astym urgentnym hospitalizaciam.

Zasada medzigeneracnej solidarity, ktord je explicitne vymedzenda v ¢l. 20a nemeckého
zakladného zakona spociva v prave buducich generacii na Zivot zodpovedajuci ich l'udskej d6stojnosti.
KIicovym problémom pri uplatiiovani tejto zasady je to, Ze oblUbeny test proporcionality sa musi
vykonat’ medzi rovnakymi pravami. Kym napriklad v pripade difamac¢nych sporov ide o vyvaZovanie
dvoch protikladnych zaujmov (na jednej strane je to sloboda prejavu a na druhej strane pravo na
sukromie) tak v pripade uplatiiovania zadsady medzigeneracnej solidarity sa musia proporcionalne
rozloZit obmedzenie existujlicej a budicej generacie, ¢o predstavuje podla M. Frankovej ,vyznamnou
zménu algoritmu pri Fesenti stietu ustavné garantovanych zdkladnich prdv“l” Tu sa metodika sidneho
prieskumu dodrziavania ludskych prav priamo prepaja s hlavnou témou tejto konferencie spojenou
s érou udrzatelnosti Zivota na Zemi. Medzigenerac¢na solidarita je novym korektivom pri posudzovani
obmedzovani ludskych prav sicasnej generacie. VyvaZujd sa dva zaujmy, a to vytvorenie podmienok
pre pravo na sukromie v pohodli Stanardizovanom sucasnym civilizacnym vyvojom a pravom na
dostojny zivot buducich generacii. Rozhodnutie nemeckého spolkového tstavného sidu vo veci
Neubauer pouzivanie tohoto testu proporcionality otvorilo a rozhodnutie Vel'kej komory vo veci Verein
Klimaseniorinnen Schweiz pred nim nezatvorilo dvere. MoZno keby portugalské deti neboli tak
nedockavé a neobratili sa na ESLP bez vyuzitia vnitroStatnych prostriedkov ndpravy, mohli by sme byt
v rozvinuti zdsady medzigeneracnej solidarity eSte dalej. V kazdom pripade v klimatickych Zalobach vo
svetle éry udrzatelnosti bude tato zadsada uz trvalo pritomna.

Ad e) Last but not least zostava otazka vykonatelnosti tohoto rozhodnutia Vel'kej komory ESLP.
Nejde tu samozrejme o ndhradu trov konania, ktoré napriek vynimoc¢nej vyske (80 000 Eur) $vajciarska
vldda bez problémov uhradi, ale ondpravu konStatovaného porusenia ¢l. 8 Dohovoru, pretoze
stazovatelia neuviedli konkrétne opatrenia na odstranenie nasledkov porusenia prava na sikromny
zivot. Neurcitost staznosti vtomto smere privitala aj Velka komora ESLP, ktori dplne prenechala
rozhodovanie o vhodnych prostriedkoch napravy poruseného ¢l. 8 Dohovoru na politické rokovania
medzi $vajciarskou vlddou a Vyborom ministrov Rady Eurépy tak, aby ,sa tcinne vyhovelo tomuto
rozsudku“ (bod 657 rozsudku). Zostadva len verit, Ze sa S$vajCiarska vldda dostato¢ne poucila
z rozhodnutia vo veci Verein gegen Tierfabriken Schweiz (VgT) proti Svajéiarsku (¢. 2) (z 30. jiina 2009,
¢. 32772/02), ktoré stalo na pociatku konstituovania nového ludského prava, a to prava na vykon
rozsudku ESLP ako sp&sobu prelomenia zasady res iudicata.

Zaver
Klimatické zmeny zasahuju nielen do fyzického Zivota cloveka ale aj do konStitucinalizacie

medzindrodného prava. Jednym z hlavnych motorov tejto konstitucionalizicie je v regiondlnom

aktualizovat’ prislusné ciele zniZenia emisii sklenikovych plynov s ndleZitou starostlivostou a na zdklade najlepsich
dostupnych dékazov; a

pri navrhovani a vykondvani prislusnych pravnych predpisov a opatreni konat vcas, primeranym a konzistentnym
spésobom.”

17 FRANKOVA, M. Lidskopravni aspekty klimatické litigace. In: IURIDICA, Vol. LXX, ¢. 1, 2024, s. 16.
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rozmere ESLP. V dlho ocakavanych rozhodnutiach o zmene klimy Vel'ka komora ESLP dina 9. aprila
2024 prave v mene udrzatelnosti otvorila cestu juridizacie klimatickych sporov na medzinarodnej
urovni. Urobila tak razantnym sposobom, ktory meni aj zakladné pristupy ESLP k nepripustnosti
staznosti actio popularis!8 a otvara dvere aj uplne novej metdde aplikacie testu proporcionality na
zadklade zasady medzigeneracnej solidarity. Prave zasada medzigeneratnej solidarity je
Ustavnoprdvnym a medzinarodnopravnym nastrojom na preniknutie éry udrzatelnosti do
internacionalneho konstitucionalizmu. A vice versa.
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3 Vplyv vstupu pobaltskych Statov do Eurépskej Unie na
otazku Statnej prislusnosti fyzickych osob
Dagmar Lantajovd

Uvod

Po abdikacii ruského cara Mikulasa II. 15. marca 1917 a po oktébrovej revolucii nastal rozpad
carskeho Ruska a zacala obcianska vojna, kde hlavnymi znepriatelenymi stranami boli bielogvardejci,
privrZzenci cdra a bolSevici, stipenci V.I. Lenina. BolSevici formalne uznali zdsadu sebaurcenia
narodov!? a zadali podporovat komunistické strany v okolitych krajinach. Pomocou Cervenej armady
boli obsadené tieto tizemia, kde bola vyhlasena vlada sovietov a po ovladnuti vacSiny dzemia carskeho
Ruska vznikol 30. decembra 1922 Sovietsky zvaz, ktorého zakladatel'ské republiky boli Ruska sovietska
federativna socialisticka republika, Ukrajinska sovietska socialisticka republika, Bieloruska sovietska
socialisticka republika a Zakaukazska sovietska federativna socialisticka republika (do ktorej sa spojili
AzerbajdZan, Arménsko a Gruzinsko). Neskor pribudli dalSie republiky (Turkménsko, Uzbekistan,
Tadzikistan a dalSie) a v roku 1939 bol podpisany pakt Ribbentrop - Molotov, kde bolo dohodnuté
rozdelenie sfér vplyvu medzi Nemecko a Sovietsky zvaz. Na zaklade tohto paktu vnutil Sovietsky zvaz
nevyhodné spojenecké zmluvy pobaltskym statom, ktoré napokon v auguste 1940 postupne anektoval,
pobaltské Staty sa stali sticastou Sovietskeho zvdzu a nasledovali deportacie obyvatelstva a rusifikacia
tychto krajin, miestne jazyky, zvyky ¢i naboZenstvo boli potlacené.

Po burlivom roku 1989, kedy v Statoch byvalého socialistického bloku doslo k vyraznym
spoloc¢enskym zmenam, takmer vSetky Staty zacali opat budovat demokratické Statne zriadenie.2? Na
jar 1990 vsetky tri pobaltské Staty vyhlasili nezavislost od Zvazu sovietskych socialistickych republik,
ale ten uznal ich nezavislost az 6. septembra 1991. Krozpadu Zvdzu sovietskych socialistickych
republik prispel netspeSny Statny prevrat (coup d’état) v auguste 1991. ZSSR formalne zanikol 31.
decembra 1991 a pokracovatelom ZSSR sa stalo Rusko, ktoré uznalo aj nezavislost pobaltskych statov.
So zanikom Statu doslo aj k zaniku sovietskej Statnej prisluSnosti, co malo negativny dopad na
prislusnikov ruskej mensiny v pobaltskych statoch.

Po rozpade ZSSR zostali prislusnici ruskej narodnostnej mensSiny, ktorych najvacsi priliv
do pobaltskych Statov bol po druhej svetovej vojne, v tychto krajinach atvorili zna¢nu cast ich
obyvatelstva. Podla Statistik tvorili Rusi v roku 1991 v Esténsku priblizne 30 percent, v LotySsku 34
percent avLitve 9 percent zcelkového poctu obyvatelstva. VSetky pobaltské staty po ziskani
nezavislosti odmietli sukcedovat do prav a povinnosti po ZSSR, o ¢om informovali aj generalneho
tajomnika OSN, ktorému oznamili, Ze sa necitia byt sukcesorom vo vztahu k zmluvam?!, ktorych
zmluvnou stranou bol Sovietsky zvdz a nasledne pristupili k mnohym multilaterdlnym zmluvam?z,
ktorych zmluvnou stranou bola Ruska federacia, ako pokracovatel' Sovietskeho zviazu. Vo vztahu
k Statnemu obcCianstvu pobaltské Staty obnovili platnost svojich zakonov o obcianstve spred druhej
svetovej vojny, konkrétne Estonsko zdkona z roku 1938 a LotySsko zdkona z roku 1919. Novoprijaty

19 LANTAJOVA, D.: Medzindrodnopravna tdprava priva narodov na sebauréenie. In: Slovenskd roc¢enka
medzinarodného prava 2008, ro¢nik 1. Bratislava: Slovenskd akadémia vied. Pracoviska SAV. Slovenska
spolo¢nost pre medzinarodné pravo, 2009, s. 87-98.

20 BEDNAR, D.: Stkromné vojenské a bezpe¢nostné spolo¢nosti - novodobé Zoldnierstvo alebo legalne
nadnarodné podnikanie v oblasti ozbrojenych konfliktov? In: Prdvnik, 2016, ¢. 1, s. 84.

21 LANTAJOVA, D.: Medzindrodnoprdvna tiprava institiitu sukcesie $tdtov. 1. vyd. Krakéw: Towarzystwo Slowakéw
w Polsce, 2014.s. 54 - 62.

22 BEDNAR, D., VALUCH, J.: Analyza predbezného vykonavania medzinarodnej zmluvy v zmysle ¢lanku 25
Viedenského dohovoru o zmluvnom prave z r. 1969 v podmienkach Slovenskej republiky. In: Justi¢nd revue, 2019,
¢.1,s. 16.
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zakon Litvy z roku 1991 v zakladnych Crtach tykajicich sa moznosti ziskania obcianstva zo strany
ruskej mensiny bol porovnatelny so zakonmi Esténska a LotySska.

Pobaltské Staty spolu s ostatnymi byvalymi socialistickymi Statmi v strednej a vychodnej Eurdpe
po pade Zeleznej opony prejavili zaujem integrovat sa do euro-atlantickych struktur, t.j. stat sa clenom
Eurépskej Unie ako aj Organizacie Severoatlantickej zmluvy.23 A tak sa otdzka dodrZiavania l'udskych
prav, vratane prava na Statnu prisluSnost v pobaltskych Statoch stava dbleZitou a sledovanou otazkou
v ramci pristupovych rokovani o vstupe do EU.

Cielom tohto prispevku je prostrednictvom analyzy dostupnych informdcii zistit mieru vplyvu
vstupu pobaltskych statov do Eurépskej tinie na otazku Statnej prislusnosti fyzickych osob a zhodnotit’
po dvadsiatich rokoch ¢lenstva v EU postavenie prislugnikov ruského etnika v pobaltskych $tatoch.

3.1 Medzinarodnopravna uprava statnej prislusnosti

Statnymi ob¢anmi su fyzické osoby, ktoré st vo vztahu k $tatu viazané vernostnym zvizkom,
z ktorého obom stranam vyplyvaju tak prava ako aj povinnosti. Veda medzinarodného prava
charakterizuje Statne obcianstvo ako trvaly pravny vztah medzi fyzickou osobou a Statom, ktory
vyjadruje uzs$i fakticky vztah medzi fyzickou osobou a Stdtom. Medzinarodny sddny dvor vo
svojom rozsudku v pripade Nottebohm24 definuje Statnu prislusnost fyzickych oséb ako pravny vztah
medzi obyvatelstvom, jeho jednotlivymi ¢lenmi a $tatom, ¢iZze pravne puto vytvorené na zaklade
socialnej skutocnosti, skutocného spojenia existencie, zaujmov a citov spolu s existenciou vzajomnych
prav a povinnosti. Doraz kladie na genuine link, skuto¢ny vztah, ktory pozostava zo vzajomnych prav
a povinnost, ktoré stanovuje vnutrostatne pravo konkrétneho statu.

Statna prislusnost je v rdmci medzinarodného prava upravend len jeho klasickymi pravidlami
ako prislusnost suverénneho Statu a teda patri pod jeho jurisdikciu. Jej najvyraznejSim rysom je, Ze je
v zasade upravend vnutroStatnym pravom jednotlivych Statov ajej najzakladnejSim pravidlom
odvodenym od principu suverenity Statu a preto len Stat (a nie ostatné staty) moze upravit ziskanie,
stratu a konzekvencie jeho vlastnej Statnej prislusnosti.2s

Aj ked otazka statnej prislusnosti patri do vnutrosStatnej pravomoci $tatu,26 nie je vylucena
moznost obmedzenia prava S$tatu na volné uvazenie pri tvorbe legislativy tykajlicej sa Statnej
prislusnosti povinnostami, ktoré ma stat vo vztahu k inym Statom?27.

Medzinarodné pravo v obycajovej i v zmluvnej podobe otazku Statnej prisluSnosti neupravuje prili§
komplexne. Jednym zo zdkladnych oby¢ajovych pravidiel je pravo kazdého Statu urcit, ktorym osobam
udeli Statne obcianstvo. Medzi dalSie zasady moZzno zaradit povinnost udelit’ Statnu prislusnost’ na
zaklade skutocnej vazby medzi Statom a fyzickou osobou, udelit Statnu prislusnost osobam, ktoré maju
na Uzemi Statu obvykly pobyt, ako aj detom neznamych rodicov, ktoré boli ndjdené na tzemi Statu
adetom o0s6b bez Statnej prislusnosti s obvyklym pobytom na tzemi daného Statu, ktoré sa v iom

23 BEDNAR, D.: Pristtipenie Slovenskej republiky k pravnemu acquis NATO. In: DUFALOVA, L. et al. (eds.): Milniky
prdva v stredoeurépskom priestore 2011. Bratislava: Univerzita Komenského, Pravnicka fakulta, 2011, s. 514.

24 Nottebohm Case (second phase), Judgment of April 6, 1955: I.C.]. Reports 1955, p.4

25 WOLFRUM R.: The Max Planck encyclopedia of public international law 7. Vol. 7 : [MA to 0OZ], published under
the auspices of the Max Planck Institute for Comparative Public Law and. - [1st ed.]. - Oxford : Oxford University
Press, 2012. - XXV, 1146 p. - ISBN 978-0-19-929168-7, s. 496-497

26 BEDNAR. D., BEDNAR MARKOVA, V.: Vybrané pravne aspekty institGtu $tatneho obcianstva v kontexte
ozbrojeného konfliktu na Ukrajine. In: Aktudlne vyzvy medzindrodného prdva a medzindrodnej bezpecnosti.
Bratislava: Slovenska spoloc¢nost pre medzinarodné pravo pri Slovenskej akadémii vied, 2023, s. 156.

27 League of Nations, Conference for the Codification of International Law, Bases of Discussion, I, Nationality
(1929),V,1,13.
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narodili. VSeobecna deklaracia l'udskych pravzs, ktorej ustanovenia st povazované za obycajové pravo
stanovuje vo svojom ¢lanku 15, Ze kazdy ma pravo na $tatnu prislusnost’ a nikto nesmie byt svojvolne
zbaveny tejto prisluSnosti a ani prava svoju Statnu prislusnost zmenit.

Kym obyCajové normy medzindarodného prava poskytuju iba zdkladni uUpravu, normy
medzinarodnych zmliv sd na vysSej vyvojovej Urovni, pricom vacsi déraz sa kladie na zabranenie
zvySovania poCtu os6b bez Statnej prisluSnosti ako zabraneniu dvojitému obcianstvu.2? V ramci
zmluvnej Upravy mozno uviest Dohovor o redukovani poc¢tu os6b bez Statnej prislusnosti (New York,
30. augusta 1961),30 ktorého ustanovenia situaciu etnickych Rusov v Pobalti nerieSia napriek tomu, zZe
dohovor je zavazny pre LotySsko a Litvu (ktoré k nemu pristipili v roku 1992 resp. 2013) a obsahuje
ustanovenie ¢lanku 9 (zmluvny Stdt nemdzZe odrat’ Ziadnej osobe alebo skupine oséb ich $tdtnu
prislusnost’ z rasovych, etnickych, ndboZenskych alebo politickych dévodov). Pobaltské Staty neodiali
statnu prislusnost etnickym Rusom, pretoZe oni boli obanmi ZSSR, ktory zanikol a tym zanikla aj
Statna prisluSnost tohto Statu. Prijatim Medzinarodného dohovoru o odstraneni vSetkych foriem
rasovej diskriminacie (New York, 7. marca 1966)3! maju zmluvné strany tohto dohovoru povinnost
zakazat, resp. odstranit diskrimindciu aj pri uplatiiovani prava na Statnu prislusnost v sdlade
s €lankom 5, pism. d) bod iii) (... sa zmluvné Stdty zavizuju, Ze zakdZu a odstrdnia rasovu diskrimindciu
vo vsetkych jej formdch a Ze zarucia prdvo kaZdého na rovnost pred zdkonom bez rozliSovania podla rasy,
farby pleti, ndrodnostného alebo etnického pdvodu, najmd potom pri pouZivani .. prdva na Stdtne
obcianstvo...). Tento zavazok plati pre vSetky pobaltské Staty, ktoré pristupili k tomuto dohovoru
postupne v roku 1991 (Esténsko), 1992 (LotySsko) a 1998 (Litva). Otazke prava na Statnu prislusnost
sa venuje aj Medzinarodny pakt o obcianskych a politickych pravach (New York, 16. decembra 1966)
vo svojom ¢lanku 24 ods. 3, kde stanovuje pravo kazdého dietata na statnu prislusnost.32 Tento pakt je
platny opét’ aj pre vSetky tri pobaltské Staty, ktoré k nemu pristapili v 1991 resp. 199233. Na pdde Rady
Eurépy34 boli prijaté dva dohovory tykajice sa prdva na Statnu prislusnost, no ani pre jeden
z pobaltskych $tatov nie je platny tak Eurépsky dohovor o obéianstve (Strasburg, 6. november 1997)35
ako aj Dohovor Rady Eurdpy o zamedzeni straty Statnej prislusnosti vo vztahu k sukcesii Statu
(Strasburg, 19. maja 2006)3s.

Zasady tykajuce sa Statnej prislusnosti fyzickych os6b obsiahnuté aj vo vysSie uvedenych
medzindrodnych zmluvach ako aj obycajové pravidlad tykajice sa tejto otdzky moZno niajst aj
v mimozmluvnej kodifikacii, v Navrhu ¢lankov o Statnej prislusnosti fyzickych os6b v suvislosti so

28 Schvalena rezoltaciou VZ OSN 217 A (111) z 10. decembra 1948

29 VRSANSKY, P, VALUCH, J., BEDNAR, D., SPACEK, M.: Dokumenty k Stiidiu medzindrodného prdva verejného. 2.
Cast, Bratislava: Wolters Kluwer SR, s.r. 0., 5. 27-47.

30 United Nations, Treaty Series, vol. 989, p. 175.
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg no=V-4&chapter=5&clang=_en.
31 United Nations, Treaty Series , vol. 660, p. 195.

https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg no=IV-2&chapter=4&clang= en.

32 BEDNAR. D., BEDNAR MARKOVA, V.. Vybrané pravne aspekty institdtu $titneho obcianstva v kontexte
ozbrojeného konfliktu na Ukrajine. In: Aktudlne vyzvy medzindrodného prdva a medzindrodnej bezpecnosti.
Bratislava: Slovenska spolo¢nost pre medzinarodné pravo pri Slovenskej akadémii vied, 2023, s. 158.

33 United Nations, Treaty  Series, vol. 999, p. 171 and  vol 1057, p. 407,
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg no=I1V-4&chapter=4&clang= en.

3¢ VRSANSKY, P, VALUCH, J., BEDNAR, D., SPACEK, M. : Dokumenty k $tidiu medzinarodného prava verejného, 2.
Cast, Bratislava, Wolters Kluwer SR, s.r. 0. s. 12-15.

35 ETS No. 166, Lotyssko dany  dohovor  zatial len  podpisalo vroku 2001,
https://www.coe.int/en/web/conventions/full-list?module=signatures-by-treaty&treatynum=166.

36 CETS No. 200, https://www.coe.int/en/web/conventions/full-list?module=treaty-detail&treatynum=200.
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sukcesiou statov, ktory pripravila Komisia pre medzinarodné pravo a Valné zhromazdenie vzalo v roku
1999 na vedomie spravu, ktora obsahovala aj tento Navrh clankov.

KI'i¢ové ustanovenie Navrhu ¢lankov je uvedené v ¢lanku 1, ktoré stanovuje, Ze pri sukcesii Statov
ma kazdy Statny obcan statu predchodcu pravo na Statnu prisluSnost, bez ohladu na spoOsob jej
nadobudnutia, aspoti jedného z dotknutych Statov, t.j. Statu predchodcu alebo statu nastupcu. Za hlavny
ciel' Navrhu ¢lankov moZno oznacit povinnost Statu nastupcu, aby prijal vSetky potrebné opatrenia na
to, aby kazda osoba so Statnym obcianstvom Statu predchodcu ho pri sukcesii nestratila, t.j. aby sa zo
Statnych prislusnikov nestali osoby bez Statnej prislusnosti. Je povinnostou tak statu predchodcu ako
aj Statu nastupcu zabranit' apatridite.

3.2 Uprava $tatneho obéianstva vo vnitrostatnom prave pobaltskych $tatoch

Estdénsko, LotySsko a Litva sa nedefinovali ako nastupcovia Sovietskeho zvazu, pretoZe obdobie
po roku 1940 vnimaji ako cudziu okupdaciu a preto ich Statnost nezanikla, ale trvala pocas celej
nadvlady ZSSR. Vlady pobaltskych statov po opatovnom ziskani nezavislosti od ZSSR ulahcili p6vodnym
pobaltskym ob¢anom zaclenenie sa do politickych elit a prislusnikov ruskej mensiny v podstate vylacili
z politického Zivota, nakol'ko im bolo odopreté udelenie obéianstva tychto Statov a na zdklade tohto
postupu nemali politické prava vyplyvajtce z obc¢ianskopravneho zvazku.3? Vzhladom na vyssiu troven
industrializacie LotySska a Estonska bola miera pristahovalectva prislusnikov ruskej mensiny v tychto
Statoch vyssia ako v Litve a tak koncom 80tych rokov 20. storocia pocet prislusnikov ruskej mensiny
v LotySsku bol cca 34 percent obyvatelstva, v Esténsku cca 30 percent a v Litve len 9 percent. Po
nastupe Gorbacova na celo ZSSR doslo aj k zniZeniu zavislosti jednotlivych zvazovych republik na
centralnej vlade v Moskve, k narastu narodného povedomia a z toho vyplyvajucemu marginalizovaniu
mensin a ich postavenia v systéme danych republik. Po ziskani nezavislosti pobaltské staty vo vztahu
k otazke obcianstva obnovili uplatiiovanie zdkonov o S§tatnom obcianstve z obdobia pred anexiou zo
strany ZSSR, ¢im bolo zabranené velkej casti obyvatelstva ruského pévodu nadobudntt ich Statne
obcianstvo a vyuZivat prava z neho vyplyvajice (napr. LotySsky vybor pre ludské prava zverejnil v roku
2013 spravu, ktora obsahovala 142 bodov, ktoré predstavovali rozdiel v pravach lotySského obcCana
a osoby, ktora bola oznacena v zmysle prijatej legislativy ako neobcan38). Vzhladom na to, Ze neziskali
obcianstvo podla tychto zakonov, hladelo sa na nich ako na cudzincov, ktori mohli ziskat obc¢ianstvo
formou naturalizicie, ale tu bolo potrebné preukizanie ovlddania Statneho jazyka, Co viacSina
prislus$nikov ruskej mensSiny nedokazala. Stali sa tak osobami s neurcitym obcianstvom (Esténsko,
32%), resp. osobami bez Statnej prislusnosti (LotySsko, 29%). Oba Staty pritom uplatnovali pri
novonarodenych detoch na ich Gzemi princip ius sanguinis, ¢im dochadzalo v pripade ruskej mensiny
k navySovaniu jej poCtu. LotySsko a Esténsko obnovenim svojich predsovietskych zakonov o ob¢ianstve
denaturalizovali vel'ku ¢ast svojho obyvatelstva, ¢im vylucili z uplatiovania si politickych prav drvivi
vacsSinu migrantov zo sovietskej éry aich potomkov. LepSia situacia bola v Litve, ktord nevnimala
prislusnikov mensin ako hrozbu a tomu prispdsobila aj svoju legislativu, pricom deti narodené na jej
uzemi ziskali vdaka principu ius soli jej Statne obcianstvo aj napriek skutocnosti, Ze ich rodic¢ia mali
status osOb bez Statnej prislusnosti.3?

Pobaltské staty obnovili platnost svojich zdkonov o obcianstve spred druhej svetovej vojny,
konkrétne Esténsko zdkona z roku 1938, LotySsko zakona z roku 1919 a Litva prijala novy zakon 3.

37 CARPINELLY, C.: The Citizenship Policies of the Baltic States within the EU Framework on Minority Rights. In:
Polish Political science Yearbook, 2019, vol. 48, no. 2,s. 193-221.

38 ZMYIENKO, A.: The EU: Power(less) in Statelessness? The case of the Baltic States. In: The Journal of Social Policy
Studies, 2018, ¢. 4, s. 677-690.

39 CARPINELLY, C.: The Citizenship Policies of the Baltic States within the EU Framework on Minority Rights. In:
Polish Political science Yearbook, 2019, vol. 48, no. 2,s. 193-221.
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novembra 1989 a nasledne 5. januara 1991. Kym zakon z roky 1989 obsahoval liberalny pristup, vSetci
obyvatelia Litvy s trvalym pobytom mali moznost ziskat obcianstvo na dva roky. Zakon umoznil
naturalizaciu vel'’kého poctu nelitovskych obyvatelov Zijucich v Litve, pretoze vyuzili dvojro¢nu lehotu
arozhodli sa pre litovskd narodnost. Nasledne zdkon prijaty v roku 1991 uz kopiroval podmienky
ziskania obcianstva, ktoré stanovovali zdkony v LotySsku a Estonsku. ISlo o prisnejSie podmienky
ziskania obcianstva, avSak predchadzajuci inkluzivny pristup zniZil pocet os6b bez Statnej prislusnosti
spomedzi etnickych Rusov.

Estéonsky zakon neumoznil neetnickému estonskemu obyvatelstvu ziskat obcianstvo
automaticky, museli poZiadat o naturalizaciu za predpokladu, Ze absolvovali jazykovy test, Co bolo pre
vacsinu ruskej mensiny neredlne aj vzhladom na charakter esténskeho jazyka.

Najtvrdsi postup pri ziskani obc¢ianstva upravoval zakon v LotySsku, kde sa prisne postupovalo
vo vztahu kvSetkym, ktorym nebola obnovena lotySska statny prislusnost. Pri naturalizacii sa
vyzadoval trvaly pobyt minimdlne 16 rokov na uzemi Statu, jazykova skuska a vzdanie sa
predchadzajiiceho obcianstva. Zaroveni bol vydany zoznam os6b, ktoré nemohli ziskat Statne
obcianstvo, kde boli zahrnuti napr. osoby, ktoré slazili v byvalych vojenskych silach alebo v Statnej
bezpecnosti ZSSR.40

3.3 Uprava $tatneho obéianstva v ramci prava EU

Upravu $tatneho obéianstva, resp. ob¢ianstva EU najdeme v ¢lanku 9 Zmluvy o EU, ktory
upravuje zasadu rovnosti obcanov, stanovuje, Ze obéanom EU je kaZdad osoba, ktord ma $tatnu
prislusnost ¢lenského $tatu, pri¢om obéianstvo EU dopiiia $tatne ob¢ianstvo a nenahradza ho.

Charta zdkladnych prav Eurépskej Unie vznikla na zaklade rozhodnutia Eurépskej rady, ktora
v roku 1999 dospela k zaveru, Ze je potrebné zjednotit’ zakladné prava platné v EU a tak docielit, Ze sa
im bude venovat vacsia pozornost. Nasledne Chartu oficialne vyhlasili v Nice v decembri 2000, pravne
zavaznou sa stala nadobudnutim platnosti Lisabonskej zmluvy 1. decembra 2009. Charta tvori sucast
primarneho iniového prava a ma pravnu silu a zavaznost' ako zakladajice zmluvy. P6sobnost Charty
sa vztahuje na vietky instittcie, organy, tirady a agentury EU pri vietkych ich ¢innostiach. Clenské $taty
st viazané jej ustanoveniami len pri implementacii prava Eurdpskej iinie. Otazky tykajuce sa obcianstva
EU upravuje Hlava V (¢lanky 39 az 46), pricom stanovuje, Ze kazdy ob¢an EU ma pravo sa zi¢astiiovat
na demokratickom Zivote EU a teda poZivat napr. pravo na slobodny pohyb a pobyt na tizemi ¢lenskych
Statov; pravo volit a byt voleni vo volbach do Eurépskeho parlamentu a vo vol'bach do organov
Uzemnej samospravy v €lenskom State, v ktorom ma bydlisko, za rovnakych podmienok ako Statni
prislusnici tohto Statu; pravo pozivat ochranu diplomatickych a konzularnych organov ktoréhokolvek
Clenského Statu; pravo obratit sa s peticiou na Eurépsky parlament, obratit sa na eurépskeho
ombudsmana. Zaroven ma kazdy obcan pravo na spravu veci verejnych ako aj na pristup
k dokumentom instittcif, organov, tiradov a agenttir EU.

EU sa zaoberd aj otazkou postavenia 0sdb bez $tatnej prislu$nosti, déraz kladie na zniZenie ich
poctu. Medzi zakladné smernice v tejto oblasti patri Smernica Rady 2003/109/ES z 25. novembra 2003
o pravnom postaveni $tatnych prislusnikov tretich krajin, ktori sti osobami s dlhodobym pobytom (U.
v. EU L 16, 23. 01. 2004), Smernica Rady 2004/83/ES z 29. aprila 2004 o minimalnych ustanoveniach
pre opravnenie a postavenie Statnych prisluSnikov tretej krajiny alebo 0s6b bez $tatneho obcianstva
ako utecenci alebo osoby, ktoré inak potrebuji medzinarodnu ochranu a obsah poskytovanej ochrany
(0. v. EU L 304, 30. 09. 2004), Smernica Rady 2004/114/ES z 13. decembra 2004 o podmienkach
prijatia Statnych prislusnikov tretich krajin na ucely stadia, vymen ziakov, neplateného odborného

40 Regional Bureau for Europe (RBE), Nationality Laws of the Former Soviet Republics, UN High Commissioner for
Refugees (UNHCR), 1 July 1993. Dostupné na:
https://www.refworld.org/legal/natlegcomp/unhcr/1993/en/39359.
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vzdelavania alebo dobrovolnej sluzby (U.v. EU L 375, 23. 12. 2004) a Smernica Rady 2005/71/ES z 12.
oktobra 2005 o osobitnom postupe prijimania $tatnych prislusnikov tretich krajin na ucely vedeckého
vyskumu (U. v. EU L 289, 03. 11. 2005). Délezitym krokom pre ich postavenie je ziskanie dlhodobého
pobytu, s ktorym pravo EU spaja rovnaké zaobchadzanie ako s obéanmi daného ¢lenského $tatu. Toto
zaobchadzanie sa tyka oblasti ako si podmienky a pristup k zamestnaniu a samostatnej zarobkovej
¢innosti (obmedzenia sa mézu tykat pozicii vo verejnej sprave, ktoré si len pre obc¢anov EU),
vzdelavanie, uznanie diplomov a kvalifikacii, socidlna ochrana, socialna pomoc a socialne zabezpecenie
ako ich definuje vnutroStatne pravo (moznost obmedzit len na zdkladné benefity ako je napr.
minimdalna mzda), dafiové vyhody, pristup k tovaru a sluzbam, sloboda zdruZovania a clenstva v
odborovych organizaciach, sloboda pohybu po celom tizemf hostitelského Statu. Patri sem aj moZnost
zostat' v inom ¢lenskom $tate EU dlhsie ako tri mesiace, ak osoba poZiada o povolenie na pobyt v tomto
druhom State.#!

3.4 Pristupovy proces a ¢lenstvo v EU

Na Kodanskom summite Eur6pskej Rady 22.jina 1993 sa rozhodlo, Ze Staty strednej a vychodnej
Eurépy, ktoré si Zelaju byt ¢lenmi EU sa nimi méZu stat, ak budii schopné prevziat’ na seba zavizky
¢lena EU a to splnenim tak ekonomickych ako aj politickych podmienok. Tieto podmienky dostali ndzov
Kodanské kritéria, ktoré boli v Madride na zasadnuti Eurépskej rady v roku 1995 doplnené
o podmienku prevzatia legislativy EU do vntitro$tatnych pravnych poriadkov kandidatskych krajin (tzv.
acquis communautaire). Tieto kritéria vyzadovali zo strany kandidatov na ¢lenstvo v EU, aby mali
fungujuce demokratické zriadenie s vladou prava (pravny $tat) a dodrziavali l'udské prava vratane prav
narodnostnych mens$in, aby mali fungujtcu trhovt ekonomiku, a aby ich pravny poriadok bol v silade
so systémom prava vytvorenym pocas trvania EU. Asociaéné dohody medzi EU a pobaltskymi $tatmi
boli podpisané v jiini 1995 a nasledne tieto krajiny poZziadali aj formalne o ¢lenstvo v EU. Nasledne sa
zacali predvstupové rokovania, pricom pobaltské Staty boli v prvej vine tychto rokovani so zaciatkom
v roku 1998. Rokovania boli ukonéené v decembri 2002 a vietky tri $taty sa stali élenmi EU 1. méja
2004 spolu s ostatnymi 8 kandidatskymi krajinami, ktoré tiez ukon¢ili pristupové rokovania.

KedZe pad Zeleznej opony so sebou priniesol aj vznik pocCetnych etnickych konfliktov, boli na tato
situdciu povinné zareagovat aj eurdpske institicie a okrem Rady Eurépy a KBSE sa tejto otazke
venovala aj EU, aby tak zniZila prudky narast nacionalizmu a xenofébneho spravania sa na starom
kontinente avyhla sa tak aj moZnym ozbrojenym konfliktom (napr. prijatie Paktu EU o stabilite
v Eurépe 1995 ¢&i prijatim Charty zakladnych prav EU, ale aj ustanovenia Zmluvy o EU, ktora zaélenila
otazku prav mensin do primarneho prava EU). A to donutilo pobaltské $taty, aby aj oni zacali pracovat
na legislative, ktord bude klast déraz na ochranu mensin a mohli tak splnit menSinové politiky
kodanskych kritérii. Vzhladom na to, Ze Rada Eurépy mala vypracované a prijaté Standardy pre ochranu
prav mensin, ¢lenstvo v tejto organizacii sa stalo prvym cielom asociovanych krajin a predpokladom
ich ¢lenstva v EU.

Napriek zacleneniu tejto otazky do pristupovych rokovani, neboli stanovené jasné Standardy
a podmienky jej splnenia, ¢o sposobilo, ze hodnotenie dosiahnutého pokroku a splnenie politickych
kritérii v otazke udelovania Statneho obcianstva, prav z neho vyplyvajucich ako aj prav mensin nebolo
dosledné. LotySsku bolo v roku 1998 zamietnuté zacatie pristupovych rokovani z dévodu postavenia
»neobcanov*, nasledne doslo k liberalizacii zadkona o Stdtnom obcianstve, ale otdzka os6b bez Statnej
prislusnosti sa nepovazovala za poruSovanie ludskych prav, ale skér za prekazku pri uplatiiovani

41 LANTAJOVA, D.: Statna prislusnost fyzickych osob v kontexte sukcesie $tatov v priestore Eurépskej tinie In:
Novd Eurdpa - vyzvy a ocakdvania. Vyzvy pre medzindrodnoprdvnu a eurdpsku ochranu ludskych prdv v
podmienkach novej Eurdpy. Trnavské pravnické dni: Dies iuris Tyrnavienses. Bratislava: Wolters Kluwer, 2016, s.
226-251.

39



slobdd spojenych s acquis EU, najma slobody pohybu. Vo vztahu k Esténsku, ktoré vytvorilo instittt
osoby s neurcitym obcSianstvom, bolo v sprave Eurdpskej komisie Agenda 2000 bolo v roku 1997
konstatované, Ze prava obyvatelov bez Statnej prislusnosti boli zarucené vo viacSej miere ako
v LotySsku. Obom krajindm sa ale dérazne odporucalo, aby prijali opatrenia na urychlenie postupov
v rdmci naturalizacie a tym zarucili lepSiu integraciu osdb ruskej menSiny. 42.

Aj ked zo strany EU bola situdcia najmi v Esténsku a Loty$sku hodnotena ako hranic¢iaca
s diskriminaciou, vysledkom bola skuto¢nost, Ze Loty$sko a Esténsko si podla hodnotenia EU splnili
»,domdacu ulohu” tykajicu sa postavenia mensin rovnako dobre ako ostatné krajiny, ktoré vSak nemali
problémy s mensSinami v takom rozsahu, ako najma tieto dva pobaltské Staty.43

Napriek vyssie uvedenej ned6slednosti v ramci hodnotenia splnenia kodanskych kritérii v otazke
postavenia a prav mensin vo vztahu k Esténsku a Loty$sku, je potrebné konstatovat, ze EU vzhladom
na normativny tlak a politiku podmienenosti formou vonkajsich stimulov dosiahla zmenu postoja
tychto Statov k pravnej iprave udelovania obCianstva a postavenia a prav mensin, resp. osob bez Statnej
prislusnosti. Umoznili mladym 'udom narodenym na ich Gzemi po ziskani nezavislosti ziskat Statne
obcianstvo bez skusky potrebnej na udelenie oblianstva. Novonarodené deti osobam s neurcitym
obc¢ianstvom (Esténsko) alebo osobam bez Statnej prislusnosti (LotySsko) maju taktieZ automaticky
udelené Statne obcCianstvo. POvodné zaobchadzanie eSte plati vo vztahu k starSej generacii, ktora je
povinna podstupit skuasky z jazyka, istavy a histérie daného statu ako aj splnit dalSie kritéria potrebné
na udelenie obc¢ianstva.44

Na zaklade vysSie uvedeného moZno konStatovat, Ze plnenie kodanskych kritérii pocas
pristupového procesu ako aj politika EU vo vztahu k Esténsku a Loty$sku uZ po ich vstupe zlepsila
postavenie prislusnikom ruskej narodnostnej mensiny, pre ktort bolo takmer nemozné ziskat' Statne
obcianstvo tychto Statov. Pocet prislusnikov tejto mensiny, resp. oséb bez Statnej prislusnosti sa po 20
rokoch od vstupu tychto krajin do EU zmensil, ¢iastoéne prirodzenym tbytkom star$ieho obyvatelstva
ako aj prirastkom o0s6b narodenych v tychto Statoch po ziskani ich nezavislosti, ktori boli zapojeni do
vzdelavacieho procesu, v ramci ktorého znalost dradného jazyka uz nebola prekazkou naturalizacie
tak, ako u star$ich oséb. Ako dévod netreba opomentt legislativu zmenend aj pod tlakom EU a jej
politik. Jednoznacne lepSie postavenie mali a maju etnicki Rusi v Litve, ktoré pristipila k zmene
legislativy uz v obdobi pristupovych rokovani, ¢o malo vplyv aj na postavenie tejto mensSiny aj na
zniZenie poctu os0b bez Statnej prisluSnosti na jej dzemi.

Zaver
Po rozpade Sovietskeho zvazu v pobaltskych statoch dominovala ruska narodnostna mensina.

Prislusnici tejto menSiny museli prekonavat viaceré prekazky, nakol'ko pobaltské spolo¢nosti boli
segregované podla etnickej prislusnosti vo viacerych oblastiach ako napr. jazyk, praca, ¢i pravo volit.
Etnicki Rusi boli v spolo¢nosti marginalizovani z dévodu, Ze po rozpade ZSSR nenadobudli ob¢ianstvo
pobaltského statu, v ktorom Zili v danom case v dosledku vnutrostatnych zakonov o obcianstve. Tato
situcia nezostala nepov$imnuta zo strany EU a tak pri pristupovych rokovaniach bol tento problém
osobitne prerokovavany a sledovany. Negocia¢ny proces ako aj vstup tychto krajin do EU mal vyznamny
vplyv na zmenu politiky danych Statov a doSlo k vyraznejSiemu posunu v otazke re$pektovania a

42 ZMYIENKO, A.: The EU: Power(less) in Statelessness? The case of the Baltic States. In: The Journal of Social Policy
Studies, 2018, ¢. 4, s. 677-690.

43 CARPINELLI, C.: The Citizenship Policies of the Baltic States within the EU Framework on Minority Rights. In:
Polish Political science Yearbook, 2019, vol. 48, no. 2, s. 193-221.
44 CARPINELLI, C.: The Citizenship Policies of the Baltic States within the EU Framework on Minority Rights. In
Polish Political science Yearbook, 2019, vol. 48, no. 2,s. 193-221.
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ochrany mensin a tym aj k zlepSeniu postavenia tohto etnika. Pobaltské Staty v ramci svojej legislativy
ulahcili proces presadzovania prav narodnostnych mensin najma vo vztahu k udelovaniu Statneho
obcianstva, napr. umoznenim ziskat' $tatne obclianstvo detom rodiov bez Statnej prislusnosti pri
narodeni ako aj odstranenim systému mimoriadnych poplatkov za naturalizaciu.*>
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4 Jednotny digitalny trh a Slovensko
Igor Sloboda

Uvod

Jednym zo zakladnych stavebnych pilierov Eurépskej tnie (dalej len ,EU“), je jednotny trh,
prostrednictvom ktorého st obéanom garantované styri zakladné slobody - vol'ny pohyb tovarov, volny
pohyb 0s0b, volny pohyb sluzieb a vol'ny pohyb kapitalu, a to bez prekazok, ¢i uZ na hraniciach alebo
vo vnutri ¢lenskych $tatov (dalej len ,CS$“) naprieé¢ celym tizemim EU.1 Na zaciatku 90. - tych rokov bolo
dobudovanie vnitorného trhu s postupnym odstranenim stavajicich obmedzeni jednym zo zakladnych
cielov prijatého Jednotného eurdpskeho aktu.z Ich splnenim sa vyvoj jednotného trhu nezastavil,
spolocensky vyvoj rovnako ako technologicky pokrok sa nespomalili, ale naopak, prebiehal ich
dynamicky rozvoj. Jednotny digitalny trh je tak prirodzenym vysledkom tohto vyvoja. Napriek tomu, Ze
tento koncept eSte nebol vtomto obdobi planovanym, uz v 90. - tych rokoch sa zacalo prichadzat
s planmi, ako sa pripravit na nastup novych informacénych technolégif a internetu.

Digitaliz4cia je uZ niekolko rokov povazovana za jednu z hlavnych priorit EU. Vytvorenie
koherentného pravneho ramca v oblasti digitdlneho trhu ktord by regulovala Siroky zaber sem
spadajucich vztahov preto predstavuje logicky krok smerom k prechodu na ekologickejSiu digitalnu
ekonomiku. Za tymto u¢elom prijala EU v minulosti niekol’ko strategickych zamerov, na podporu
ktorych boli prijaté aj legislativne akty sekundarneho prava. Tento ciel v§ak nie je mozné dosiahnut
bez aktivnej participacie CS, ktorych tdloha sa v tomto pripade neobmedzuje len na transpoziciu
aimplementaciu prijatych aktov, ale ma smerovat k proaktivnej podpore prijimania adresnych
opatreni.

UZ pred prijatim tejto komplexnej stratégie, sekundarne pravo upravovalo vztahy, ktoré sem dnes
zaradujeme. Ako priklad moézeme uviest smernicu o elektronickom obchode ¢ 2000/31/ES
Eurépskeho parlamentu a Rady o urcitych pravnych aspektoch sluZieb informacnej spolocnosti na
vnutornom trhu, najma o elektronickom obchode. Cielom bolo zamedzit obmedzovaniu cezhrani¢ného
poskytovania sluzieb informacnej spolocnosti, pricom stanovovala poziadavky na transparentné
zverejiiovanie informacii zo strany poskytovatelov sluzieb, zadavanie objednavok, uzatvaranie
elektronickych zmliv, ako aj komer¢nt komunikaciu.3

Cielom predkladaného prispevku je prostrednictvom dostupnych dat vykonat analyzu dopadu
stratégii EU, vnuatro$tatnych stratégii ana ich zaklade prijatych opatreni na rozvoj jednotného
digitdlneho trhu na Slovensku. Predkladany c¢lanok uvadza v prvej kapitole do problematiky
jednotného digitdlneho trhu a vymedzuje ho. V nadvazujucich podkapitolach 1.1 a 1.2 uvedieme
legislativne navrhy Eur6pskej komisie (dalej len ,EK“) prijaté vo funkénych obdobiach 2014 - 2019
a2019 - 2024, kde osobitne priblizime tie najzdsadnejsSie prijaté legislativne akty. Otazkou
angazovanosti Slovenskej republiky sa budeme nasledne zaoberat v druhej kapitole. V ramci tretej
a Stvrtej kapitoly pristipime k analyze rozvoja digitalneho trhu na Slovensku. V zavere nasledne
prostrednictvom syntézy uvedieme hlavné zistenia a vyvodime z nich zavery.

4.1 Vymedzenie Jednotného digitalneho trhu
Pojem jednotny digitalny trh (dalej len ,JDT“) nema na rozdiel od vnitorného trhu svoju legalnu
definiciu obsiahnutt v primarnych, ani v sekundarnych prametioch prava EU. Obdobne ako v pripade

1 Clanok 3 ods. 3 Zmluvy o Eurépskej tinii a 26 Zmluvy o fungovani Eurépskej tnie.
2 Clanok 13 Jednotného eurépskeho aktu.

3 Smernica 2000/31/ES Eurépskeho parlamentu a Rady z 8. juna 2000 o urcitych pravnych aspektoch sluzieb
informacnej spolo¢nosti na vndtornom trhu, najma o elektronickom obchode (smernica o elektronickom
obchode) ¢lanky 3 - 11. Dostupné online: http://data.europa.eu/eli/dir/2000/31/0j.
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kreovania inych dlhodobych politik, boli pri tvorbe JDT vychodiskom strategické dokumenty EU
nelegislativneho charakteru predstavované periodicky v priebehu rokov EK v podobe akénych planov,
iniciativ a pod. Vramci nich dochadza v prvom rade k identifikovaniu problémov, za tucelom
odstranenia ktorych boli nasledne vytyCované ciele a napokon navrhnuté konkrétne nastroje ¢i uz
v podobe hard alebo soft law noriem, prostrednictvom ktorych mali byt postupne vyrieSené respektive
eliminované.* Prvykrat sa stymto pojmom moZeme stretnit v ozndmeni Komisie z marca 2010
»Eurdpa 2020 - Stratégia na zabezpecenie inteligentného, udrzatel'ného a inkluzivneho rastu“s a o pat
mesiacov neskodr, aj v ozndmeni Komisie ,Digitdlna agenda pre Eurdpu“s. V oboch pripadoch vSak
absentuje konkrétnejSie vymedzenie DT, pricom sa voboch oznameniach spija najma s
odstrafiovanim prekazok v online prostredi. Na plnohodnotnd definiciu sme si museli ,pockat” az do
maja 2015, kedy bola oznamenim Komisie predstavend ,Stratégia pre jednotny digitalny trh“. Uvedena
stratégia ho definuje ako , digitdlny trh v rdmci ktorého je zabezpeceny volny pohyb tovaru, osob, sluZieb
a kapitdlu a v rdmci ktorého mézZu jednotlivci a podniky bezproblémovo vyuZivat a vykondvat' online
Cinnosti podla pravidiel spravodlivej hospoddrskej stitaZe a s vysokou tiroviiou ochrany osobnych tdajov
a spotrebitelov bez ohladu na ich $tdtnu prislusnost’ alebo miesto pobytu.“” Na tomto zaklade bol JDT
postaveny na troch zdkladnych pilieroch - lepSom pristupe spotrebitelov a podnikov k digitdlnym
tovarom a sluzbam v celej Eurépe, vytvarani priaznivych podmienok pre rozmach digitalnych sieti
asluzieb atretim bola maximalizdcia rastového potencidlu nasho eurdpskeho digitadlneho
hospodarstva. V ramci troch pilierov bolo vymedzenych Sestnast konkrétnych opatreni nevyhnutnych
k jeho dosiahnutiu.8 Kreacia konceptu digitalneho trhu tak predstavuje ovela komplexnejsiu zaleZitost
nielen z hladiska rozsahu pokryvanych oblasti, ale ovplyviuje ju aj skutocnost, Ze 27 (poévodne 28)
Clenskych statov malo v danych oblastiach rozdielnu pravnu tupravu.

Napriek absentujticej definicii na irovni primarneho prava, ide o koncept vychadzajuci z totoznej
pravnej ipravy ako jednotny trh, t. j. z ¢lanku 26 Zmluvy o fungovani Eurépskej tinie (dalej len ,ZFEU“).
V stilade srozdelenim pravomoci, zaradujeme JDT medzi tie oblasti, kde EU a CS vykonavaju
pravomoci spolocne.® Na proces prijimania legislativnych navrhov sa tak rovnako vztahuje
dodrziavanie zasad proporcionality a subsidiarity v stlade s ¢lankom 5 ZFEU a protokolom ¢&. 2 ZFEU
o uplatiiovani predmetnych zasad.

Zvyssie uvedeného vymedzenia vieme vyvodit niekolko identickych a diferencnych
charakteristik odliSujicich vnutorny trh od digitdlneho trhu. Spolo¢nou charakteristikou oboch
konceptov trhu, je primarne garancia Styroch trhovych slobod a ich bezhrani¢ného obmedzenia. Tym
Co oba trhy od seba odlisuje, je tak najma priestorové hladisko v ktorom su jednotlivé slobody
uplatiiované. Na rozdiel od vnutorného trhu v redlnom fyzickom svete, digitalny trh existuje, respektive
sa prejavuje v digitdlnom , alebo inymi slovami virtudlnom priestore. Primarny zdmer JDT tak spociva
v odstrafiovani bariér vonline priestore integrovanim aregulovanim digitdlnej ekonomiky.

4 Rozvoju informacnej spolocnosti sa povodne venoval napriklad Akény plan eEurépa 2002 a eEurdpa 2005
nasledované Iniciativou i2010 Eurdpska informacna spolo¢nost pre rast a zamestnanost.

5 Eurdpska komisia: Ozndmenie Komisie: Eurépa 2020 - Stratégia na zabezpecenie inteligentného, udrZatelného a
inkluzivneho rastu. Brusel: 3.3.2010. Dostupné online: https://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2010:2020:FIN:SK:PDF.

6 Eurépska komisia: Ozndmenie Komisie Eurépskemu parlamentu, Rade, Eurépskemu hospoddrskemu a socidlnemu
vyboru a vyboru regionov ,Digitdlna agenda pre Eurépu“. Brusel: 26.08.2010. Dostupné online: https://eur-
lex.europa.eu/legal-content/SK/ALL/?uri=CELEX%3A52010DC0245R%2801%29.

7 Eurépska komisia: Ozndmenie Komisie Eurépskemu parlamentu, Rade, Eurdpskemu hospoddrskemu
a socidlnemu vyboru a vyboru regiénov - Stratégia pre jednotny digitdlny trh v Eurdpe. Brusel: 6.5.2015, s. 3.
Dostupné online: https://eur-lex.europa.eu/legal-content/SK/TXT/PDF/?uri=CELEX:52015DC0192.

8 Ibidem, s. 4 - 18.

9 Clanok 4 ods. 2 pism. a) ZFEU.
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Sekundarny v prisposobeni fungovania vnutorného trhu v stlade s technologickym pokrokom
prostrednictvom adresnych opatreni napriklad smerom k ochrane osobnych udajov, kybernetickej
bezpecnosti a pod. Tym ma dojst’ k zaisteniu toho, Ze v ramci globalnej ekonomiky si EU zachova svoju
konkurencieschopnost.

Na tomto mieste je moZné namietat, Ze internet ako priestor v ktorom sa slobodne10 $iria takmer
nepretrZite v redlnom case informdcie z réznych Casti sveta, zdielaju data alebo vykonavaju transakcie,
nemoze byt priestorom, v ktorom su pritomné urcité obmedzenia, ohranicujice nielen volny tok dat.
Nie je, respektive nebolo tomu tak. Aj v tomto priestore mdzeme napriek jeho na prvy pohlad zjavne;j
»,neobmedzenosti“ identifikovat viaceré prekazky, ktoré su dané ¢i uz legislativnou limitaciou, alebo
prekdzkami vytvorenymi napriklad internymi normami stikromnych spoloc¢nosti, ktoré tak brania
nielen volnému toku dat, ale mézu viest napriklad aj k obmedzovaniu poskytovania sluZieb cez
hranice Statov. Aj na tomto zaklade boli identifikované viaceré prekazky, medzi tie najviditelnejsie
moZzeme zaradit geo-blocking.!!

4.1.1 Funkcné obdobie EK 2014 - 2019

V stlade s ciel'mi a ilohami stanovenymi v ramci stratégie ]DT, EK spusta konzulticie a postupne
predklada legislativne navrhy (najma smernic a nariadeni). Celkovo bolo v danom obdobi prijatych,
respektive navrhnutych 37 pravnych aktov, smerujicich najma k podpore nastrojov urcenych na
ulahéenie cezhrani¢nych digitalnych sluZieb.12 Sti¢asna podoba pravnej upravy EU v oblasti JDT je
velmi komplexnou a podrobna analyza by presiahla ramec predkladaného prispevku. V tejto suvislosti
sa preto obmedzime len na niekol'’ko vybranych najvyznamnejsich aktov prijatych vo volebnom obdobi
2014 - 2019. S prihliadnutim na konkrétne oblasti akymi si ochrana osobnych udajov, ochrana prav
dusevného vlastnictva, e-government, telekomunikacie, ochrana spotrebitela a cezhrani¢né sluzby,
moZeme uviest nasledujuce akty:

Nariadenie Eurépskeho parlamentu a Rady (EU) 2016/679 z 27. aprila 2016 o ochrane fyzickych
0s0b pri spractivani osobnych tidajov a o volnom pohybe takychto udajov, ktorym sa zrusuje smernica
95/46/ES (vSeobecné nariadenie o ochrane idajov). Jednou z najzasadnejSich zmien ktoré boli v ramci
plnenia cielov stratégie dosiahnuté, bolo prijatie nového pravneho rdmca ochrany osobnych tdajov.
DoterajSiu pravnu tpravu predstavovala smernica Eurépskeho parlamentu a Rady 95/46/ES o ochrane
fyzickych osob pri spracovani osobnych tidajov a o volnom pohybe tychto Gidajov. Jej nahradenie malo
viacero dovodov, tym prvym bola neaktudlnost a nedostato¢na reflexia novych potrieb. Tou druhou
bola samotna forma pravnej Upravy. Smernica si od ¢lenskych Statov vyzaduje transpoziciu, pricom je
na ¢lenskych Statoch akym spdsobom dosiahnu ciele v nej stanovené. Tym padom dochadzalo v praxi
Casto k nejednotnosti pravnej dpravy napriec ¢lenskymi Statmi.13

10V tomto pripade nemdZeme hovorit o slobode v absolitnom zmysle slova, nakol’ko su tu komodity ,res extra
commercium® na zaklade zdkona zakazané ¢innosti a opomenudt nemdzeme ani Staty, ktoré pristup k internetu
blokuju alebo v urcitej miere obmedzuju.

11 Eurépska komisia: Ozndmenie Komisie Eurdpskemu parlamentu, Rade, Eurdpskemu hospoddrskemu
a socidlnemu vyboru a vyboru regionov - Stratégia pre jednotny digitdlny trh v Eurdpe. Brusel: 6.5.2015, s. 4,6.
Dostupné online: https://eur-lex.europa.eu/legal-content/SK/TXT/PDF/?uri=CELEX:52015DC0192.

12 SCOTT, J. et al.: Contribution to growth: The European Digital Single Market. Delivering economic benefits to
citizens and businesses, Study for the Committee on the Internal Market and Consumer Protection, Policy
Department for Economic, Scientific and Quality of Life Policies, European Parliament, Luxembourg, 2018, s. 40-
42. Dostupné online: https://www.europarl.europa.eu/thinktank/en/document/IPOL STU(2019)631044.

13 Nariadenie Eurépskeho parlamentu a Rady (EU) 2016/679 z 27. aprila 2016 o ochrane fyzickych oséb pri
spracivani osobnych tdajov a o volnom pohybe takychto udajov, ktorym sa zruSuje smernica 95/46/ES
(vSeobecné nariadenie o ochrane tdajov) Dostupné online: http://data.europa.eu/eli/reg/2016/679/0j.
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ZruSenie maloobchodnych roamingovych poplatkov prostrednictvom novelizacie nariadenia
Eurépskeho parlamentu a Rady (EU) 531/2012 o roamingu vo verejnych mobilnych komunikaénych
sietach vramci Unie nariadenim Eurépskeho parlamentu a Rady (EU) 2015/2120 z 25. novembra
2015, ktorym sa ustanovuju opatrenia tykajuce sa pristupu k otvorenému internetu. V tomto pripade
ide o jedno z najpopularnejsich prijatych opatreni, na zaklade ktorého platia zakaznici za uskuto¢nené
hovory, SMS spravy, prenesené data rovnaké ceny vinom CS ako doma (v stilade s primeranym
vyuzivanim).14

ZruSenie neoddévodneného geografického blokovania nariadenim Eurdpskeho parlamentu
aRady (EU) 2018/302 z28. februara 2018 o rie$eni neoddvodneného geografického blokovania
a inych foriem diskrimindcie z dévodu statnej prisluSnosti, miesta bydliska alebo sidla zdkaznikov na
vnutornom trhu. Cielom jedného znajzasadnejSich prijatych opatreni, bolo odstranenie
neoddévodnenych bariér vytvorenych zo strany internetovych predajcov, diskriminujucich zakaznikov
na zaklade Statnej prislusnosti, bydliska alebo sidla. Po novom tak internetovy predajcovia nemézu na
zaklade uvedenych kritérii diskriminovat zakaznikov v pristupe kich online rozhraniu, v pristupe k
pontukanym tovarom alebo poskytovanym sluzbam ako aj v dostupnosti platobnych prostriedkov.
Rovnako nemozno na zaklade vys$Sie uvedenych kritérii, uplatiiovat na zakaznika odliSné vSeobecné
podmienky.15

Cezhrani¢na dostupnost’ digitalnych diel prostrednictvom nariadenia Eurépskeho parlamentu
aRady (EU) 2017/1128 zo 14. jiina 2017 o cezhrani¢nej prenosnosti online obsahovych sluZieb na
vnutornom trhu. V poslednych rokoch zazivaji pomerne vel'ky rozmach rézne predplatné sluzby
ponukajuce napriklad streamovanie hudby alebo filmov. Aby platiaci zakaznici nestratili v pripade
doc¢asného prechodu do iného CS pristup k obsahu za ktory si zaplatili, bolo prijaté predmetné
nariadenie, ktorého hlavnym cielom je, aby predplatitelia neboli vystaveni dodatocnym poplatkom
pripadne nedostupnosti za uz zaplatené sluzby len z dévodu doé¢asného presunu do iného CS.16

Leps$ia ochrana autorskych prav prostrednictvom smernice Eurépskeho parlamentu a Rady (EU)
2019/790 zo 17. aprila 2019 o autorskom prave apravach suvisiacich s autorskym pravom na
digitdlnom jednotnom trhu!? spolu so smernicou Eurépskeho parlamentu a Rady (EU) 2019/789 zo
17. aprila 2019 ktorou sa stanovuju pravidla vykonu autorského prava a prav suvisiacich s autorskym
pravom uplatnitelné na niektoré online vysielania vysielatelov a retransmisie televiznych
a rozhlasovych programov.18

14 Nariadenie Eurépskeho parlamentu a Rady (EU) 2015/2120 z 25. novembra 2015, ktorym sa ustanovuji
opatrenia tykajuce sa pristupu k otvorenému internetu a ktorym sa meni smernica 2002/22/ES o univerzalnej
sluzbe a pravach uZivatelov tykajicich sa elektronickych komunika¢nych sieti a sluZieb a nariadenie (EU) ¢&.
531/2012 o roamingu vo verejnych mobilnych komunikaénych sietach v ramci Unie, Clanok 1: Dostupné online:
http://data.europa.eu/eli/reg/2015/2120/o0j.

15 Nariadenie Eurépskeho parlamentu a Rady (EU) 2018/302 z 28. februara 2018 o rie$eni neodévodneného
geografického blokovania a inych foriem diskriminacie z dévodu Statnej prislusnosti, miesta bydliska alebo sidla
zékaznikov na vnitornom trhu, ktorym sa menia nariadenia (ES) ¢ 2006/2004 a (EU) 2017/2394 a smernica
2009/22/ES, Clanok 1, 3 - 5. Dostupné online: http://data.europa.eu/eli/reg/2018/302/0j.

16 Nariadenie Eurépskeho parlamentu a Rady (EU) 2017/1128 zo 14. jiina 2017 o cezhrani¢nej prenosnosti
online obsahovych sluzieb na vndtornom trhu, Clanky 1, 3 a4. Dostupné online:
http://data.europa.eu/eli/reg/2017/1128/0j.

17 Smernica Eurépskeho parlamentu a Rady (EU) 2019/790 zo 17. aprila 2019 o autorskom prave a pravach
stvisiacich s autorskym pravom na digitdlnom jednotnom trhu a o zmene smernic 96/9/ES a 2001/29/ES.
Dostupné online: http://data.europa.eu/eli/dir/2019/790/0j.

18 Smernica Eurépskeho parlamentu a Rady (EU) 2019/789 zo 17. aprila 2019, ktorou sa stanovuji pravidla
vykonu autorského prava a prav suvisiacich s autorskym pravom uplatnitelné na niektoré online vysielania
vysielatelov a retransmisie televiznych a rozhlasovych programov a ktorou sa meni smernica Rady 93/83/EHS.
Dostupné online: http://data.europa.eu/eli/dir/2019/789/0j.
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Nariadenie Eurépskeho parlamentu a Rady (EU) 2018/644 z18. aprila 2018 o sluzbach
cezhrani¢ného dodavania balikov. Cielom prijatého aktu je najma zabezpecit presnost informacii
o sadzbach a zvysit ich transparentnost’ ako aj informovanost zdkaznikov.19

Jednotna digitdlna brana , nariadenie Eurépskeho parlamentu a Rady (EU) 2018/1724 z 2.
oktobra 2018 o zriadeni jednotnej digitadlnej brany na poskytovanie pristupu k informacidm, postupom
a asisten¢nym sluZzbam a sluZzbam rieSenia problémov. Hlavnym cielom prijatej pravnej Upravy, je
modernizovat’ a zjednodusit poskytovanie verejnych administrativnych sluzieb verejnosti. Vytvorenim
pouzivatelsky privetivého prostredia s pristupom ku kvalitnym informaciam, postupom, asisten¢nym
sluzbam a sluzbam rieSenia problémov v zrozumitelnom jazyku, dochadza k elimindacii prekazok,
ktorym by napriklad vzhladom na jazykovud bariéru alebo neznalost pravneho poriadku mohli Celit
obcania pri vybavovani dradnych dokumentov v inej krajine.20

4.1.2 Funkcné obdobie EK 2019 - 2024
Na obdobie rokov 2019 az 2024 EK stanovila Sest priorit - ,Eurdpska zelend dohoda, Eurépa

pripravena na digitalny vek, Hospodarstvo, ktoré pracuje v prospech ludi, Silnejsia Eurépa vo svete,
Podpora eur6pskeho spésobu zivota a Novy impulz pre eur6psku demokraciu®. Problematika JDT spada
vramci zverejnenych priorit najma pod priority ,Eurépa pripravena na digitalny vek“ az Casti aj
pod ,Hospodarstvo, ktoré pracuje pre l'udi“z!

Vramci vymedzenych priorit EK pripravila cely rad navrhov a opatreni, medzi ktoré patria
napriklad projekt eurdpskej digitalnej identity, eurépska datova stratégia, v reakcii na cipovu krizu
vzniknutl ako nasledok pandémie COVID - 19 pripravila akt o ¢ipoch. Medzi najzasadnejSie prijaté
opatrenia v oblasti digitdlneho trhu, méZeme jednoznacne zaradit najma dve prijaté nariadenia a to
nariadenie o digitdlnych sluzbach a nariadenie o digitalnych trhoch, podla ktorych uz v sicasnosti,
kratko potom ako vstupili do Gc¢innosti, za¢ina EK viest vySetrovania voci big tech spolo¢nostiam, ako
su Apple, Google, Microsoft alebo Meta, vo vztahu k porusovaniu, respektive v pripade spolocnosti
Apple, k obchadzaniu ucelu nariadenia. V oboch pripadoch ide o akty, ktoré obdobne ako nariadenie
o ochrane osobnych tidajov ma nepochybne nielen regionalny vyznam pre EU, ale celosvetovy dopad,
vzhladom k dosahu na zahrani¢né technologické spoloc¢nosti, prevazne pochadzajtcich zo Spojenych
Statov.

Nariadenie Eurépskeho parlamentu aRady (EU) 2022/1925 zo 14. septembra 2022
o sutazeschopnych a spravodlivych trhoch digitdlneho sektora (akt o digitdlnych trhoch). Akt
o digitalnych trhoch predstavuje pomerne kontroverzny komplexny pravny nastroj, prostrednictvom
ktorého st stanovené pravidla fungovania tzv. straZcov pristupu, za ktorych st povaZované vel'ké online
platformy, patriace do portfélia niektorych z vyssie uvedenych spolocnosti. Tie prave z dévodu svojej
vel'kosti, trhovej sily, podielu medzi pouzivatel'mi, no najma ekonomickej sily, m6zZu do znacnej miery
ovplyviiovat’ podobu trhu a efektivhe obmedzovat svoju potencidlnu konkurenciu. Nariadenie preto
pre straZcov pristupu zavadza jednak pozitivne vymedzené povinnosti, napriklad v podobe
umoziovania ponuk pochadzajicich od tretich stran, no na druhej strane aj sériu negativnych, ktorych

19 Nariadenie Eurépskeho parlamentu a Rady (EU) 2018/644 z 18. aprila 2018 o sluzbach cezhrani¢ného
dodavania balikov, Clanok 1. Dostupné online: http://data.europa.eu/eli/reg/2018/644 /oj.

20 Nariadenie Eurépskeho parlamentu a Rady (EU) 2018/1724 z 2. oktébra 2018 o zriadeni jednotnej digitalnej
brany na poskytovanie pristupu k informdaciam, postupom a asistenénym sluzbam a sluzbam rieSenia problémov
a o zmene nariadenia (EU) ¢ 1024/2012, Clanky 1 - 2, 4 - 8. Dostupné online:
http://data.europa.eu/eli/reg/2018/1724/0j.

21 Eurépska komisia, Generalne riaditelstvo pre komunikaciu, Leyen, U., Ambiciéznejsia Unia : mdj plan pre
Eurépu : politické usmernenia pre budidcu Eurépsku komisiu 2019 - 2024, Publications Office, 2019. Dostupné
online: https://data.europa.eu/doi/10.2775/6108.
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sa musia zdrzat, ako napriklad obmedzovanie pristupu tretich stran. Z urcitych dévodov preto mézeme
povazovat nariadenia aj za jeden z nastrojov sutazného prava.z2

Nariadenie Eurépskeho parlamentu a Rady (EU) 2022/2065 z 19. oktébra 2022 o jednotnom
trhu s digitalnymi sluzbami (akt o digitalnych sluzbach). Rovnako ako v predchadzajicom pripade ide
o jeden z kontroverznejSich navrhov, ktory sa opatovne dotyka viac najma vacsich firiem s globalnym
presahom. Stanovenim pravidiel pre bezpecné, predvidatelné a déveryhodné online prostredie,
nariadenie smeruje k stanoveniu pravidiel zodpovednosti poskytovatelov sprostredkovatelskych
sluzieb, atym ich viest ktransparentnému fungovaniu, boju proti nelegdlnemu obsahu, zvySenej
ochrane pouzivatelov, ako aj sprostredkovaniu dostupnych dat vyskumnym pracovnikom.23

4.2 Vybrané vplyvy a iniciativy v oblasti Jednotného digitalneho trhu na Slovensku

Podpora vzdeldvania v oblasti informacnych technolégii ako aj digitalizacia spoloc¢nosti
a verejnej spravy (pévodne sa pouZzival pojem informatizacia), boli periodicky zaradované medzi
priority vlad.z425

Vstulade s programovym vyhldsenim vlady, prvym vnutroStitnym zamerom reflektujicim
stratégiu |DT bol v roku 2017 predstaveny ,Akény plan pre Jednotny digitalny trh - prileZitost pre
Slovensko®. Vramci neho bola stratégia JDT vnimana najméa ako prileZitost k rozvoju informacnej
spolocCnosti, ktora prispeje k ekonomickému a priemyselnému rastu, a tym aj k udrzaniu si ¢o najlepsej
pozicie na globalnej irovni.26 Vzhladom na Siroky zaber stratégie DT, bolo urcenych 5 prioritnych tém
- budovanie datového hospodarstva pre lepSie vyuzivanie dat, digitalizacia verejnych sluzieb pre
inkluzivnu informac¢nu spolo¢nost’ (tzv. e-society), online platformy pre podporu digitadlnej ekonomiky
asmart industry, moderné nastroje pre rozvoj digitidlneho kreativneho priemyslu a nakoniec
vzdelavanie a digitdlne zrucnosti pre modernt dobu. VSetky vysSie vymenované témy boli
identifikované ako tie, ktorych realizaciou vie pri implementacii JDT priniest’ Slovensko najvyssiu
pridand hodnotu.2? Ta mala v ramci kazdej vybranej oblasti prebiehat prostrednictvom konkrétnych
stanovenych tuloh realizovanych legislativnymi ako aj nelegislativnymi krokmi.z8

Vramci realizacie stanovenych tloh, m6Zeme medzi dosiahnuté vysledky zaradit napriklad
prijatie novej pravnej Upravy v pripade autorského zdkona, zakona o postovych sluzbach, zakona

22 Nariadenie Eurépskeho parlamentu a Rady (EU) 2022/1925 zo 14.septembra 2022 o sutaZeschopnych
a spravodlivych trhoch digitdlneho sektora aozmene smernic (EU) 2019/1937 a (EU) 2020/1828 (akt
o digitalnych trhoch, Clanok 1, 3,5 - 8,11 a 20). Dostupné online: http://data.europa.eu/eli/reg/2022/1925/oj.
23 Nariadenie Eurépskeho parlamentu aRady (EU) 2022/2065 z19.oktébra 2022 ojednotnom trhu
s digitalnymi sluzbami a 0 zmene smernice 2000/31/ES (akt o digitdlnych sluzbach), Clanok 1, 4 - 10, 11 - 15.
Dostupné online: http://data.europa.eu/eli/reg/2022/2065/0j.

24 Napr. Programové vyhlasenie vlady Slovenskej republiky na roky 2012 az 2016, UV SR 27.04.2012. 5. 16, 35, 43
- 45, Dostupné online: https://www.vlada.gov.sk/programove-vyhlasenie-vlady/?csrt=1927925461577631250,
Programové vyhlasenie vlady Slovenskej republiky na roky 2016 az 2020, NR SR 14.04.2016, s. 5, 33,47, 63 - 64.
Dostupné online: https://www.nrsr.sk/web/Default.aspx?sid=zakony/zakon&MasterID=5854, Programové
vyhlasenie vlady Slovenskej republiky na roky 2020 aZ 2024, NR SR 19.04.2020, s. 69 - 74, 79 - 82. Dostupné
online: https://www.nrsr.sk/web/Default.aspx?sid=zakony/zakon&MasterlD=7769;Programové vyhlasenie
vlady Slovenskej republiky na roky 2023 az 2027, NR SR 13.11.2023 s. 34 - 37, 40, 71, 72. Dostupné online:
https://www.nrsr.sk/web /Default.aspx?sid=zakony/zakon&Master|D=9495.

25 Nakol'ko bola stratégia Jednotného digitalneho trhu predstavena v roku 2015 pocas volebného obdobia v
rokoch 2012 - 2016, je v tomto pripade vychodiskovym dokumentom Programové vyhlasenie vlady na roky 2012
- 2016 (vychadzalo vsak eSte z pdvodnych planov informatizacie).

26 Akény plan pre jednotny digitalny trh - PrileZitost pre Slovensko na roky 2017 - 2020, LP/2017/53, Urad
podpredsedu vlady Slovenskej republiky pre investicie a informatizaciu 30.01.2017.s. 7 - 8 a 35 Dostupné online:
https://www.slov-lex.sk/legislativne-procesy/SK/LP/2017/53.

27 Ibidem, s. 7 - 8.
28 Ibidem, s. 11 - 33.
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o elektronickom obchode, o digitdlnom vysielani, o vysielani aretransmisii a o elektronickych
komunikaciach. Okrem toho bolo spustenych viacero projektov zameranych na konkrétne odvetvia. Zo
zisteni okrem iného vyplynulo, Ze medzi hlavné nedostatky patri nedostatoc¢na elektronizacia ako aj
kapacity e-governmentu, nedostato¢na vymena a zdielanie dat medzi orgdnmi navzajom a voci
sukromnému sektoru, ako aj nedostato¢né pokrytie dzemia sietami a pripojeniami. Medzi dalSie
medzery patrilo aj nedostatocné vzdelavanie v odbore informacnych technolégii ako aj
podfinancovanie vedeckého vyskumu v tejto oblasti.2?

V nadvaznosti na ak¢ny plan bola v roku 2019 predstavend nadrezortna ,Stratégia digitalnej
transformacie Slovenska 2030 (Stratégia pre transformaciu Slovenska na dspes$nu digitalnu krajinu)“
Tad nevymedzovala konkrétny sdbor opatreni prostrednictvom ktorych ma dojst k digitdlnej
transformacii Slovenska, ale mala za ciel' zadefinovat viziu, sliZiacu ako vychodiskovy bod pre vladu,
ktora na jej zaklade pripravi konkrétne opatrenia realizované aimplementované v urcenych
oblastiach.30 Ako sa v strategickom dokumente dalej uvadza: ,Zdkladnou misiou tejto stratégie je nielen
dosiahnut’ vyrazné zvysenie zapojenia Slovenska do eurdpskeho jednotného digitdlneho trhu, ale
predovsetkym pripravit’ Slovensko na celoplosnii digitdlnu transformdciu hospoddrstva a spolocnosti.“31
Dokument za tymto dcelom predpoklada naplnenie cielov v kratkodobom horizonte 2019 az 2022
a dlhodobom horizonte v rokoch 2022 az 2030.

Na ucely plnenia cielov stanovenych v kratkodobom horizonte, bol prijaty ,,Ak¢ny plan digitalnej
transformacie Slovenska na roky 2019 - 2022 Ak¢ny plan transformacie Slovenska na dspeSnu
digitdlnu krajinu arozvoja jednotného digitdlneho trhu“ Vsidlade so Stratégiou digitalnej
transformacie Slovenska 2030, boli urcené Styri strategické oblasti, v ktorych by malo v ramci
stanoveného horizontu dosiahnut Slovensko uspech. Medzi tieto oblasti patri hospodarstvo,
spoloc¢nost a vzdelavanie, verejna sprava, rozvoj Uzemia a veda, vyskum a inovacie. Za tymto tcelom
boli zadefinované tri opatrenia. V prvom pripade ide o reguldcie, ktorych ramec ako aj obsah by mali
zodpovedat 21. storoc¢iu. Vdruhom pripade ide o organizatné opatrenia anakoniec o projekty,
prostrednictvom ktorych by mali byt do praxe implementované relevantné opatrenia.32

Na ucely plnenia cielov stanovenych v dlhodobom horizonte, bol prijaty ,Ak¢ny plan digitalnej
transformacie Slovenska na roky 2023 - 2026 , Akény plan transformacie Slovenska na dspesSnu
digitdAlnu krajinu arozvoja jednotného digitdlneho trhu“ Vsulade so Stratégiou digitalne;j
transformacie Slovenska 2030, boli ako dlhodobé ciele oznacené - digitalizacia SirSej ekonomiky,
digitalna infrastruktira, podpora potencialu umelej inteligencie a digitalna spolo¢nost.33

29 Stratégia digitalnej transformacie Slovenska 2030 (Stratégia pre transformaciu Slovenska na uspe$nu digitalnu
krajinu), Urad podpredsedu vlady Slovenskej republiky pre investicie a informatizaciu, 2019, s. 75 - 76. Dostupné
online: https://mirri.gov.sk/sekcie/informatizacia/digitalna-transformacia/strategia-digitalnej-transformacie-
slovenska-2030/.

30 [bidem, s. 5.
31 Jbidem, s. 6.

32 Ak¢ny plan digitalnej transformécie Slovenska na roky 2019 - 2022 (Akény plan transformdcie Slovenska na
tispe$nt digitalnu krajinu a rozvoja jednotného digitalne trhu), Urad podpredsedu vlady Slovenskej republiky pre
investicie a informatizaciu, 20109. S. 3 Dostupné online: https://mirri.gov.sk/wp-
content/uploads/2019/07/Akcny-plan-DTS 2019-2022.pdf.

33 Ak¢ny plan digitalnej transformadcie Slovenska na roky 2023 - 2026 (Ak¢ny plan transformadcie Slovenska na
uspesnu digitalnu krajinu a rozvoja jednotného digitdlne trhu), Ministerstvo investicii, regiondlneho rozvoja
ainformatizicie Slovenskej republiky, 2022, s. 4. Dostupné online: https://mirri.gov.sk/wp-
content/uploads/2023/01/APDTS-2023-2026.pdf.
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Medzi dalSie programy digitalnej transformacie m6zeme zaradit ,Narodnu stratégiu digitalnych
zrucnosti“34, Stratégia a ak¢ny plan na zlepSenie postavenia Slovenska v indexe DESI do roku 202535 a
»vnutrostatny plan digitalnej dekady Slovenskej republiky*“36

Potom ako sme si vymedzili JDT a pribliZili najvyznamnejSie prijaté legislativne akty na drovni
EU ako aj konkrétne zamery prostrednictvom ktorych Slovenska republika (dalej len ,SR“) prispieva
k jeho realizacii, m6Zeme na nasledujicich riadkoch pristupit k analyze toho, ako SR od roku 2015
pokrocila v digitalizacii.

4.3 Dopad stratégii EU a SR na rozvoj JDT na Slovensku podla indexu DESI

Konkrétny dopad hard a soft law opatreni prijatych za ucelom splnenia cielov stanovenych
vramci stratégie JDT ako aj nadvazujucich digitalizacnych programov moézeme vyhodnotit
prostrednictvom niekol'’kych dostupnych nastrojov.3” Ukazovatelom, prostrednictvom ktorého budeme
pokrok posudzovat, bude index digitdlnej ekonomiky a spoloc¢nosti - tzv. index DESI. Predtym ako
pristipime k samotnému vyhodnocovaniu dat, je nevyhnutné vymedzit, ¢o to vlastne index DESI je.
DESI je zloZzenym indexom vytvorenym EK38 za Gcelom efektivneho monitoringu digitalneho progresu
CS prostrednictvom sumarizécie relevantnych ukazovatelov.3° Struktira indexu pozostavala pévodne
z piatich a neskor Styroch hlavnych oblasti. Tie zo zaciatku zahfiiali 1., konektivitu; 2., ludsky kapital;
3., pouzivanie internetu; 4., integraciu digitalnych technoldgii a 5., verejné digitalne sluzby. V silade
s ,Mechanizmom na podporu obnovy a odolnosti“ ako aj s cielmi stanovenymi v ramci ,Digitalneho
kompasu do roku 2030: digitalne desatrocie na eur6psky spdsob* pristipila v roku 2021 EK k Gprave
indexu, ked' zredukovala pocet oblasti z povodnych piatich na stucasné Styri - 1., ludsky kapital; 2.,
konektivita; 3., integracia digitdlnych technolégii a 3., digitdlne verejné sluzby.40 Kazda z hlavnych
oblasti pozostava z niekol'’kych ukazovatelov, ktoré sa nasledne delia na dalSie - v sticasnosti je tychto
indikatorov 36. Okrem vypustenia jednej z hlavnych oblasti prislo aj k iprave stupnice metodiky - od
roku 2018 sa pri udelovani skére CS pouZiva stupnica v rozsahu 0 az 100, ktora nahradila dovtedajsiu
stupnicu O az 1. Hodnota skore vSak ostala v oboch pripadoch zachovani, t. j. ¢im vyssie je skére, tym

34 Narodna stratégia digitalnych zrucnosti Slovenskej republiky a akény pladn na roky 2023 - 2026. Ministerstvo
investicii, regionalneho rozvoja a informatizacie Slovenskej republiky, Narodna koalicia pre digitalne zrucnosti
a povolanie Slovenskej republiky, 2022. Dostupné online: https://mirri.gov.sk/wp-
content/uploads/2023/01/NSDZ-a-AP.pdf.

35 Stratégia a ak¢ény plan na zlepSenie postavenia Slovenska v indexe DESI do roku 2025, Ministerstvo investicii,
regiondlneho rozvoja a informatizacie Slovenskej republiky, 2021. Dostupné online: https://mirri.gov.sk/wp-
content/uploads/2022 /01 /Strategia-DESI-do-roku-2025.pdf.

36 VnutroStatny plan Digitalnej dekady Slovenskej republiky. Ministerstvo investicii, regionalneho rozvoja
a informatizacie Slovenskej republiky, Narodna koalicia pre digitalne zrucnosti a povolanie Slovenskej republiky,
2023. Dostupné online: https://mirri.gov.sk/wp-content/uploads/2024/03/Vnutrostatny-plan-Digitalnej-
dekady-za-Slovensku-republiku.pdf.

37 Medzi indexy na medzinarodnej a regionalnej trovni patria okrem indexu DESI aj kaZdoro¢né spravy EK,
Prognéza ekonomiky najrozvinutej$ich krajin sveta od OECD, Index rozvoja elektronickej verejnej spravy od OSN,
Rebricek digitalnej konkurencieschopnosti od Instititu pre rozvoj a manaZzment alebo Spravy Observatéria pre
vyskum a inovacie.

38 Okrem indexu DESI sekundovala do roku 2018 EK aj ,Sprava o digitdlnom pokroku Eurépy“ tzv. sprava EDPR.
39 Eurdpska komisia: Ozndmenie Komisie Eurdpskemu parlamentu, Rade, Eurdépskemu hospoddrskemu a
socidlnemu vyboru a vyboru regiénov ,Digitdlny kompas do roku 2030: digitdlne desatrocie na eurdépsky spdsob".
Brusel: 09.03.2021. Priloha k S. 1. Dostupné online: https://eur-
lex.europa.eu/resource.html?uri=cellar:12e835e2-81af-11eb-9ac9-

0laa75ed71a1.0017.02/DOC 2&format=PDF.

40 Jbidem, s. 15 - 16, 19. Dostupné online: https://eur-lex.europa.eu/resource.html?uri=cellar:12e835e2-81af-
11eb-9ac9-01aa75ed71a1.0017.02/DOC 1&format=PDF.
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lepsie st vysledky CS. Ukazovatele sa tak v zavislosti od trendov kazdoro¢ne preskiimavajii a priebeZne
menia, za Ucelom ¢o najrelevantnejSieho datového skriningu.4!

VysSie uvedené oblasti su v ramci kazdoroc¢nej spravy podrobne analyzované v ramci tematickej
kapitoly. V ramci nich a celkového prehladu st CS na zéklade dosiahnutych vysledkov vyhodnotené a
nasledne zoradené podla dosiahnutej drovne pokroku oproti predchadzajucemu obdobiu ako aj voci
priemeru EU. KaZdoroéné spravy indexu DESI boli samostatne zverejiiované zvlast ku kazdému CS
v obdobi rokov 2014 az 2022, od roku 2023 je index DESI integrovany do spravy o stave Digitalneho
desatrocia.

Na tucely predkladaného ¢lanku budeme brat do dvahy spravy indexu DESI od roku 2016,
nakol'ko sa v iom pouzité ukazovatele vztahuju k roku 2015, ktory berieme ako vychodiskovy bod
budovania JDT, v ktorom sa vzhladom na predstavenie stratégie JDT niektoré z prijatych opatreni zacali
reflektovat.

4.3.1 Ludsky kapitdl

Prvou oblastou, ktord sa v ramci indexu analyzuje, je l'udsky kapital, v rAmci neho sa hodnoti
uroven dosiahnutych digitalnych zrucnosti v populacii ako aj pocet absolventov, ktori ispesne ukoncili
stadium v informacnych odboroch a stavaju sa tak dostupnou kvalifikovanou pracovnou silou.42 V roku
2016 dosiahlo Slovensko v oblasti ludského kapitalu skére na tirovni 0,59, ¢im sa v tejto oblasti dostalo
na tdrovei priemeru EU a umiestnilo sa na 16. mieste z 28. €5.43 V porovnani s rokom 2022, kedy
obdrzalo skére na tGrovni 44,1 a umiestnilo sa na 19. mieste z 27 CS, ide o trojmiestny pokles, pricom
kym v roku 2016 bolo v tejto oblasti na irovni priemeru EU, v roku 2022 zaostavalo za priemerom EU
0 1,6 bodov skore. V ramci konkrétnych analyzovanych oblasti ako st zadkladné digitalne zrucnosti,
Slovensko dosahuje mierny nadpriemer o jeden percentualny bod oproti priemeru EU. Opaéna situacia
je v pripade kategorie ,viac ako zakladné digitalne zrucnosti‘, kde dosahuje len 21 % oproti 26 %
priemeru EU. Mierny naskok je vramci Kkategérie ,zdkladnych zru¢nosti“ v oblasti ,vytvarania
digitalneho obsahu, kde oproti 66 % priemeru EU dosahuje Slovensko 72 %. V ramci odbornikov
a odbornicok voblasti IKT apodnikov poskytujicich odborni pripravu v oblasti IKT, dosahuje
Slovensko niz$ie hodnoty ako EU, v prvych dvoch pripadoch to je 4,3 % a 15 % oproti 4,5 % a 19 %
priemeru EU, pri¢om v poslednej kategérii absolventov IKT odborov, mierne prekracujeme priemer EU
4,4 % oproti 3,9 %.4

Rok Poradie SR Skére SR Priemer EU
2016 16 0,59 0,59
2017 15 0,50 0,55
2018 16 51,9 56,5
2019 18 442 48,0
2020 20 41,8 49,3
2021 19 43,8 47,1
2022 19 44,1 45,7

41 Ibidem, bod. 21.

42 Stratégia a ak¢ény plan na zlepSenie postavenia Slovenska v indexe DESI do roku 2025, Ministerstvo investicii,
regionalneho rozvoja ainformatizacie Slovenskej republiky, 2021, s. 14. Dostupné online:
https://mirri.gov.sk/wp-content/uploads/2022/01/Strategia-DESI-do-roku-2025.pdf.

43 Eurdpska komisia: Index digitalnej ekonomiky a spoloc¢nosti (DESI) 2016 Slovensko. 2016, s. 3 Dostupné
online: https://digital-strategy.ec.europa.eu/sk/policies/desi-slovakia.

44 Jbidem, s. 6 Dostupné online: https://digital-strategy.ec.europa.eu/sk/policies/desi-slovakia.
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Tabulka 1 - Vyvoj ludského kapitalu na Slovensku v rokoch 2016 - 2022

4.3.2 Konektivita
Druhou oblastou je konektivita vramci ktorej sa hodnoti miera, vyuZivanie a dostupnost

v pripade pevného Sirokopasmového pripojenia a mobilnych sieti.#5> V hodnoteni konektivity dosiahlo
Slovensko v roku 2016 skdre na urovni 0,51 vocCi priemeru EU na urovni 0,59 a umiestnilo sa na 21.
mieste z 28. C5.46 V porovnani s rokom 2022, ked’ obdrzalo skére 49,8 voéi priemeru EU na tirovni 59,9
a umiestneni na 21 mieste,*” tu by sme mohli na prvy pohlad dospiet k zaveru, Ze ide o rovnaku poziciu,
avSak v porovnani s predchadzajicim rokom ide o zhorsenie postavenia o dve miesta oproti 19. v roku
2021. Negativnym faktorom je aj postupne sa rozSirujuci rozdiel medzi dosiahnutym skdre SR voci
priemeru EU, kde v poslednom roku 2022 dosahuje tento rozdiel viac ako 10 bodov.

Rok Poradie SR Skoére SR Priemer EU
2016 21 0,51 0,59
2017 23 0,54 0,63
2018 24 55,1 62,6
2019 23 52,6 59,3
2020 21 47,5 50,1
2021 19 46,3 50,2
2022 21 49,8 59,9

Tabulka 2 - Vyvoj konektivity na Slovensku v rokoch 2016 - 2022

4.3.3 Integrdcia digitdlnych technoldgit
Vramci tretej oblasti dochaddza khodnoteniu implementacie digitalnych technolégii do

spolo¢nosti aich rozSirovanie v rdmci podnikatelského prostredia s cielom zistenia, do akej miery
predstavuju integralnu sucast spolo¢nosti.*8 V roku 2016 dosiahla SR v oblasti Integracie digitalnych
technolégii skére na tirovni 0,32, ¢im sa umiestnila na 19. mieste z 28. CS, pri¢om priemer EU bol na
urovni skore 0,36, ¢im Slovensko zaostavalo o Styri desatiny za priemerom.# Z nizSie uvedenych tidajov
je mozné vyvodit, Ze v priebehu vyhodnocovaného obdobia pozicia Slovenska oscilovala medzi 18 az
21 miestom, pricom s vynimkou dvoch rokov bolo umiestnenie trvalé na 21. mieste. V predmetnej
oblasti v8ak moéZeme vidiet aj negativny jav, t. j. postupne zniZujuce sa skoére Slovenska, ktoré
v priebehu rokov 2018 az 2022 postupne kleslo o 9,6. Rovnako tak sa postupne zvacsoval rozdiel oproti
priemeru EU, ktory taktieZ v priebehu rokov narastol z 2,7 na 8,3 a to aj napriek tomu, Ze k poklesu
dochadzalo aj v rdmci eurépskeho priemeru.

45 Stratégia a akeny plan na zlepSenie postavenia Slovenska v indexe DESI do roku 2025, Ministerstvo investicii,
regiondlneho rozvoja ainformatizicie Slovenskej republiky, 2021, s. 14. Dostupné online:
https://mirri.gov.sk/wp-content/uploads/2022/01/Strategia-DESI-do-roku-2025.pdf.

46 Eurdpska komisia: Index digitalnej ekonomiky a spoloc¢nosti (DESI) 2016 Slovensko. 2016, s. 2. Dostupné
online: https://digital-strategy.ec.europa.eu/sk/policies/desi-slovakia.

47 Eurdpska komisia: Index digitalnej ekonomiky a spoloc¢nosti (DESI) 2022 Slovensko. 2022, s. 9. Dostupné
online: https://digital-strategy.ec.europa.eu/sk/policies /desi-slovakia.

48 Stratégia a akcny plan na zlepSenie postavenia Slovenska v indexe DESI do roku 2025, Ministerstvo investicii,
regionalneho rozvoja a informatizacie Slovenskej republiky, 2021, s. 15. Dostupné online:
https://mirri.gov.sk/wp-content/uploads/2022 /01 /Strategia-DESI-do-roku-2025.pdf.

49 Eur6pska komisia: Index digitalnej ekonomiky a spolo¢nosti (DESI) 2016 Slovensko. 2016, s. 5. Dostupné
online: https://digital-strategy.ec.europa.eu/sk/policies/desi-slovakia.
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Rok Poradie SR Skoére SR Priemer EU
2016 19 0,32 0,36
2017 21 0,30 0,37
2018 18 37,4 40,1
2019 21 34,5 411
2020 21 32,6 41,4
2021 21 29,1 37,6
2022 21 27,8 36,1

Tabul'ka 3 - Vyvoj integracie digitalnych technolégif na Slovensku v rokoch 2016 - 2022

4.3.4 Digitdlne verejné sluzby
Predposlednou oblastou monitoringu su digitilne verejné sluzby, vramci nej dochadza

k hodnoteniu digitalnych sluzieb poskytovanych fyzickym a pravnickym osobam zo strany $tatu.50
V ramci nich dosiahlo Slovensko v roku 2016 skoére na trovni 0,35 voci priemeru EU na trovni 0,55,
¢im sa umiestnilo na 26. mieste z 28 €S.51 V nasledujiicom roku sa podarilo dosiahnut vy$sie skére na
tirovni 0,42 voéi priemeru EU na rovnakej tirovni ako v predchadzajicom roku, ¢o znamenalo
umiestnenie na 23. mieste z 28. CS, celkovo si tak Slovensko polepsilo o tri miesta.52 Tento trend sa
podarilo udrZat aj v nasledujicom roku 2018, kedy zo skére na tirovni 50,4 voéi priemeru EU na trovni
57,5 si Slovensko polepsilo otri miesta a umiestnilo sa na 20. mieste z28. S.53 V priebehu
nasledujucich rokov je vSak mozné opatovne zaznamenat pokles, kedy si Slovensko pohorsilo oproti
roku 2018 o Styri miesta (v roku 2020 dokonca o Sest) vroku 2022.5¢ Identicky ako v pripade
ostatnych monitorovanych oblasti méZeme postupné vzdalovanie sa priemeru EU, ktoré na jednej
strane predstavovalo v roku 2016 rozdiel 0,20, avSak sa ho podarilo zniZit na 7,1 v roku 2018, pricom
v roku 2022 dosiahol rozdiel 15,3 (v roku 2020 bol rozdiel o 1,1 vacsi).

Rok Poradie SR Skére SR Priemer EU
2016 26 0,35 0,55
2017 23 0,42 0,55
2018 20 50,4 57,5
2019 21 53,6 62,9
2020 26 55,6 72,0
2021 23 53,7 68,1
2022 24 52,0 67,3

Tabul'ka 4 - Vyvoj digitadlnych verejnych sluZieb na Slovensku v rokoch 2016 - 2022

50 Stratégia a akcény plan na zlepSenie postavenia Slovenska v indexe DESI do roku 2025, Ministerstvo investicii,
regionalneho rozvoja ainformatizacie Slovenskej republiky. 2021, s. 15. Dostupné online:
https://mirri.gov.sk/wp-content/uploads/2022/01/Strategia-DESI-do-roku-2025.pdf.

51 Eurdpska komisia: Index digitalnej ekonomiky a spoloc¢nosti (DESI) 2016 Slovensko. 2016, s. 7. Dostupné
online: https://digital-strategy.ec.europa.eu/sk/policies/desi-slovakia.
52 Eur6pska komisia: Index digitalnej ekonomiky a spolo¢nosti (DESI) 2017 Slovensko. 2017, s. 4. Dostupné
online: https://digital-strategy.ec.europa.eu/sk/policies/desi-slovakia.
53 Eurdépska komisia: Index digitalnej ekonomiky a spolo¢nosti (DESI) 2018 Slovensko. 2018, s. 11. Dostupné
online: https://digital-strategy.ec.europa.eu/sk/policies/desi-slovakia.
54 Eurépska komisia: Index digitalnej ekonomiky a spolo¢nosti (DESI) 2022 Slovensko. 2022, s. 15. Dostupné
online: https://digital-strategy.ec.europa.eu/sk/policies/desi-slovakia.
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4.3.5 PouZivanie internetu
Zavere¢nou oblastou indexu DESI vrdmci ktorej budeme sledovat pokrok, je pouzivanie

internetu, uvedena oblast’ bola sucastou indexu do roku 2020, kedy vplyvom tprav zo strany EK
dochadza kjej vyradeniu. Z obsahového hladiska sa hodnoti rozsah vyuZivania internetu, pricom
odchadza k analyze aj konkrétnych online aktivit pouzivatelov.55 V roku 2016 dosiahlo Slovensko skdre
na trovni 0,43 a z ¢lenskych krajin EU sa umiestnilo na 17. mieste.56 V roku 2020 kedy bolo pouZivanie
internetu zahrnuté poslednykrat do indexu, sa Slovensko so skore na trovni 53,4 umiestnilo na 20.
mieste z ¢lenskych krajin.5? Pozitivnou spravou je, Ze za sledované obdobie sa podarilo postupne
zniZovat' pocty ludi, ktori nikdy nepouZili internet, ¢i naopak zvysit pocet pouZivatelov internetu,
sledovatelov sprav, vyuzivanie internetového bankovnictva, online predajov a nakupov, ako aj zabavy.
Vychadzajic z dat za porovnavané obdobie mozno dospiet’ k zaveru, Ze aj napriek narastu vyuzivania
sluzieb internetu, sa Slovensku nedari drzat krok s ostatnymi CS, ¢o potvrdzuje aj skuto¢nost, Ze za celé
porovnavané obdobie Slovensko zaostavalo za priemerom EU. Zaroveri mozno konstatovat' celkové
zhorSenie pozicie, nakol'’ko sa Slovensko posunulo Statisticky nizSie o 3 miesta (v porovnani s rokom
2017 dokonca o 5 miest) oproti roku 2016.

Rok Poradie SR Skoére SR Priemer EU
2016 18 0,43 0,45
2017 15 0,49 0,48
2018 16 51,3 50,5
2019 20 47,9 53,4
2020 20 53,4 58,0

Tabul'ka 5 - Vyvoj pouzivania na Slovensku v rokoch 2016 - 2022

Rok Poradie SR Skére SR Priemer EU
2016 21 0,46 0,52
2017 20 0,46 0,52
2018 20 49,5 54,0
2019 21 46,3 52,5
2020 22 45,2 52,6
2021 22 43,2 50,7
2022 23 43,4 52,3

Tabul'ka 6 - Celkové vyhodnotenie SR na zadklade indexu DESI za obdobie rokov 2016 - 2022

Celkové skoére Slovenskej republiky dosiahlo za rok 2016 len 0,46, ¢cim sa umiestnila na 21 .
mieste z vtedaj$ich 28. ¢lenskych $tatov EU. Napriek tomu, Ze umiestnenie osciluje okolo 20. miesta,
z tabul’kovych tidajov méZeme vidiet pomaly posun smerom nadol, ako aj ¢oraz zvacSujuci sa rozdiel

55 Stratégia a ak¢ény plan na zlepSenie postavenia Slovenska v indexe DESI do roku 2025, Ministerstvo investicii,
regiondlneho rozvoja ainformatizacie Slovenskej republiky, 2021. s. 13. Dostupné online:
https://mirri.gov.sk/wp-content/uploads/2022 /01 /Strategia-DESI-do-roku-2025.pdf.

56 Eurépska komisia: Index digitadlnej ekonomiky a spolo¢nosti (DESI) 2016 Slovensko. 2016, s. 4. Dostupné
online: https://digital-strategy.ec.europa.eu/sk/policies/desi-slovakia.

57 Eurdpska komisia: Index digitadlnej ekonomiky a spolo¢nosti (DESI) 2020 Slovensko. 2020, s. 10. Dostupné
online: https://digital-strategy.ec.europa.eu/sk/policies/desi-slovakia.

53


https://mirri.gov.sk/wp-content/uploads/2022/01/Strategia-DESI-do-roku-2025.pdf
https://digital-strategy.ec.europa.eu/sk/policies/desi-slovakia
https://digital-strategy.ec.europa.eu/sk/policies/desi-slovakia

medzi dosiahnutym skoére SR voci priemeru EU, ktory v roku 2022 dosiahol 8,9 bodu, ¢o v pripade
zaokruhlenia predstavuje rozdiel takmer 10 bodov meraného skére v porovnani s predchadzajicimi
rokmi, ked rozdiel vo¢i priemeru EU osciloval na tirovni 5 - 6 bodov.

4.4 Dopad stratégii EU a SR na rozvoj JDT na Slovensku podla Sprav o stave digitalneho

desatrocia

V prvej sprave o stave digitalneho desatrocia z roku 2023, sa vo vztahu k Slovensku v oblasti
ludského kapitalu da konsStatovat mierny posun. V pripade zakladnych digitalnych zruc¢nosti dosiahlo
o bod vyssie hodnotenie ( 55 %) ako je priemer EU (54 %), v pripade zruénosti v tvorbe digitdlneho
obsahu to je dokonca 72 % voci 66 % priemeru EU, rovnako aj v pripade absolventov informaé¢no-
technickych odborov 4,4 % voti 4,2 % EU. V ostatnych indikatoroch sa pozicia nezmenila. Nedostatky
boli zaznamenané v pripade konektivity, kde okrem podielu pokrytia domacnosti pevnymi sietami
s vysokou kapacitou 67 % voéi 56 % priemeru EU, Slovensko nedosahuje ani priemerné hodnoty
v ziadnom zo zvySnych indikatorov. Oblast integracie digitalnych technoldgii mozno povazovat za
jednu s najviac nedostatkami, nakol'ko v pripade Ziadneho z indikatorov sa nepodarilo dosiahnut ani
hranicu priemeru EU. V pripade digitdlnych verejnych sluZieb je mozné konstatovat pozitivny posun
oproti predchadzajicemu roku, ale okrem indikatora pouzivatelov sluzieb e-governmentu 82 % voci
74 % priemeru EU , nedosahuju vysledky ostatnych indikatorov ani priemerné hodnoty EU.58

Na zaklade vysledkov EK odporucila SR zvysit podporu vzdelavania digitalnych zrucnosti,
aby doslo k udrZaniu si pozitivneho trendu v pocte absolventov informacno-technickych odborov ako
aj udrzania si odbornikov v tejto oblasti. Zaroven by malo doéjst kintenzivnejSiemu budovaniu
optického internetového pripojenia ako aj rozSirovaniu 5G pripojenia, ato najmi vo vidieckych
oblastiach. ZvySenu pozornost bude taktiez potrebné venovat digitalizacii podnikov, ako aj zvysit usilie
v digitalizacii verejnych sluzieb.5°

Vdruhej sprave ostave digitdlneho desatroCia zroku 2024 sa konStatuje, Ze napriek
dosiahnutym pokrokom v digitalnych verejnych sluZbach a rozvoji iniciativ v oblasti elektronického
zdravotnictva, je v pripade Slovenska nadalej mnozstvo oblasti, v ktorych nedosahuje troven priemeru
EU. Vramci odportcani tak EK opitovne poukazala na oblasti infrastruktirneho pripojenia najma
smerom k zvySenia dostupnosti 5G ako aj podpore smerom k vyvoju a investicii do umelej inteligencie,
cloudu a datovej analyzy. Vzhladom k zaostalym kurikuldm, by malo Slovensko pristupit’ k prijatiu
novych u¢ebnych osnov zameranych na rozvoj digitalnych zru¢nosti na trovni zakladného a stredného
skolstva, ako aj podporu vzniku novych informac¢no-technickych odborov na vysokych skolach. Napriek
posunu v oblasti elektronického zdravotnictva patri medzi odporicania najma zriadenie mobilnej
aplikacie so zodpovedajicim kybernetickym zabezpecenim, ktora by ulahcovala ob¢anom pristup k ich
zdravotnej dokumentacii kedykolvek. 60

Zaver

Ako vyplyva z textu prispevku, stratégia JDT a na jej zaklade prijaté legislativne akty priniesli
vyrazné zmeny v mnohych oblastiach spadajici do digitalneho trhu, jednak na strane dotknutych
subjektov, ktorych sa nové pravidla bezprostredne dotykaju, ako aj pre samotnych obcanov. V. mnohych
pripadoch vSak samotné transponovanie smernice, ¢i danie odporujicej vnutrostatnej pravnej Upravy

58 European Commission: Digital Decade Country Report 2023: Slovakia. 27.09.2023, s. 3, 6, 9 a 12. Dostupné
online: https://digital-strategy.ec.europa.eu/en/library/country-reports-digital-decade-report-2023.
59]bid.s.4-5,8,11a 14

60 European Commission: Digital Decade Country Report 2024: Slovakia. 02.07.2024, s. 6 - 7. Dostupné online:
https://digital-strategy.ec.europa.eu/en/library/digital-decade-2024-country-reports.
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do suladu s nariadeniami nie je dostacujtcim. Je tak najma na ¢lenskych statoch, aby vytvorili ¢o moZno
najefektivnejSie mechanizmy aadresné opatrenia, prostrednictvom ktorych mozno digitalnu
transformdciu ¢o najefektivnejSie uskutocnit.

V predloZenom prispevku sme si predstavili niekol’ko vybranych akénych planov prijatych
vlddami SR od roku 2015, ktoré mali za ciel' v stlade so stratégiou |DT tuto transformaciu ulahdit.
Priprava dlhodobych a adresnych strategickych planov v ramci ktorych st vymedzené konkrétne ciele
smerujuce k podpore digitalizicie, transformacie na digitalnu ekonomiku a podpory vedy a vyskumu
vtych oblastiach, ktoré mozno do budicna povazovat za najviac perspektivne, bolo v ramci
zaverecnych sprav hodnotené pozitivne. Napriek urcitym dosiahnutym uUspechom vSak musime aj
nadalej konstatovat, Ze ostava niekol'ko sektorov, ktoré si vyzaduju lepSie vynakladanie nielen
alokovanych finan¢nych prostriedkov, ale najma efektivnejSie a zmysluplnejsie nastavenie pravidiel.
Z kazdorocne zverejiiovanych sprav indexu DESI a od roku 2023 aj sprav o stave digitalneho desatrocia
sice vyplyva, Ze celkové skdre Slovenska sa postiva smerom nahor, avsak tento rast nie je dostato¢ny na
to, aby dosiahol na popredné miesta, pricom za celé sledované obdobie nebol rast dostato¢ny na to,
aby bol dosiahnuty priemer EU. Naopak, aj napriek posunu v indexe smerom nahor, sa rozdiel medzi
dosiahnutym skére SR a primerom EU ¢oraz viac zva¢$uje. Ako sme uviedli v kapitole 3.5, tento rozdiel
predstavoval vroku 2022 8,9 bodu. Rovnako moZzZno minimadlny posun konStatovat v ramci
jednotlivych indikatorov indexu, kde v roku 2023 z 36 indikatorov SR prekro¢ila hodnotu priemeru EU
len v piatich pripadoch, pri¢om vo zvy3nych pripadoch nedosiahla ani raz priemer EU (respektive tesne
pod nim). Z analyzovanych udajov vyplyva, Ze ani v roku 2021 prijata nadrezortna stratégia s cielom
zlepSenia postavenia Slovenska v indexe DESI do roku 2025, nedokazala tento trend nateraz zmenit.
To, akym spOsobom sa prijata stratégia konkrétne prejavi na umiestneni Slovenska v indexe DESI
v stanovenom horizonte zistime aZ o rok, ked bude zverejnena sprava o stave digitadlneho desatrocia za
rok 2025. Zo zaverecnych sprav zverejnenych od prijatia stratégie vsSak nevyplyva, Ze by sa
prostrednictvom jej schvalenia postavenie SR voci inym Stdtom zasadne zmenilo, ako bolo uvedené
v predchadzajucich kapitolach. Aj z poslednej zverejnenej spravy za rok 2024 vyplyva, Ze Slovensko
dlhodobo stagnuje v uréitych oblastiach, pri¢om noznice medzi nim a EU sa za¢inajti ¢oraz viac otvarat.

Eurdpsku legislativu by tak mal slovensky zdkonodarca brat nielen ako ,navod‘, ktorého
poziadavky staci v stanovenej miere splnit, ale ako vychodisko, v ktorom je mozné hladat’ inSpiraciu
a proaktivne pristupovat k tym oblastiam, ktoré si nevyhnutny zasah vzhladom na technologicky
pokrok a jeho rozsirovanie medzi ob¢anov bude nepochybne vyzadovat.

Zoznam pouZzitej literatury a zdrojov

Akény plan pre jednotny digitalny trh - Prilezitost pre Slovensko na roky 2017 - 2020,
LP/2017/53, Urad podpredsedu vlady Slovenskej republiky pre investicie a informatizaciu
30.01.2017. Dostupné online: https://www.slov-lex.sk/legislativne-procesy/SK/LP/2017/53.

Akény plan digitalnej transformacie Slovenska na roky 2019 - 2022 (Ak¢ny plan transformacie
Slovenska na tispe$nu digitalnu krajinu a rozvoja jednotného digitalne trhu), Urad podpredsedu
vlady Slovenskej republiky pre investicie ainformatizaciu, 2019. Dostupné online:
https://mirri.gov.sk/wp-content/uploads/2019/07 /Akcny-plan-DTS 2019-2022.pdf.

Akény plan digitalnej transformacie Slovenska na roky 2023 - 2026 (Ak¢ny plan transformacie
Slovenska na udspesSnu digitadlnu krajinu arozvoja jednotného digitadlne trhu), Ministerstvo

55


https://www.slov-lex.sk/legislativne-procesy/SK/LP/2017/53
https://mirri.gov.sk/wp-content/uploads/2019/07/Akcny-plan-DTS_2019-2022.pdf

investicii, regiondlneho rozvoja ainformatizacie Slovenskej republiky, 2022. Dostupné online:
https://mirri.gov.sk/wp-content/uploads/2023/01/APDTS-2023-2026.pdf.

European Commlssmn Digital Decade Country Report 2023: Slovakia. 27 09 2024. Dostupné
online:
2023.

European Commission: Digital Decade Country Report 2024: Slovakia. 02.07.2024. Dostupné
online: https://digital-strategy.ec.europa.eu/en/library/digital-decade-2024-country-reports.

Eurépska komisia: Index digitalnej ekonomiky a spolo¢nosti (DESI) 2016 Slovensko. Brusel: 2016.
Dostupné online: https://digital-strategy.ec.europa.eu/sk/policies/desi-slovakia.

Eurépska komisia: Index dlgltalne] ekonomiky a spolo¢nosti (DESI) 2017 Slovensko Brusel: 2017.
Dostupné online: https:

Eurdpska komisia: Index digitalnej ekonomiky a spolo¢nosti (DESI) 2018 Slovensko. Brusel: 2018.
Dostupné online: https://digital-strategy.ec.europa.eu/sk/policies/desi-slovakia.

Eurépska komisia: Index dlgltalne] ekonomiky a spolo¢nosti (DESI) 2019 Slovensko Brusel: 2019.
Dostupné online: https:

Europska komlsla Index dlgltalne] ekonomiky a spoloc¢nosti (DESI) 2020 Slovensko. Brusel: 2020.

Eurépska komisia: Index digitadlnej ekonomiky a spolo¢nosti (DESI) 2021 Slovensko. Brusel: 2021.
Dostupné online: https://digital-strategy.ec.europa.eu/sk/policies/desi-slovakia.

Eurdpska komisia: Index dlgltalne] ekonomiky a spolo¢nosti (DESI) 2022 Slovensko. Brusel: 2022.
Dostupné online: https: i ‘s

Eurdpska komisia: Generalne riaditel'stvo pre komunikacné siete, obsah a technolégie, 2030 Digital
Decade: report on the state of the Digital Decade 2023 Annex Slovakia, Urad pre vydavanie
publikacii Eurépskej tnie, 2023, Dostupné online: https://data.europa.eu/doi/10.2759/318547.

Eurépska komisia: Oznamenie Komisie Eurépskemu parlamentu, Rade, Eurépskemu
hospodarskemu a socidlnemu vyboru a vyboru regidénov - Stratégia pre jednotny digitalny trh v
Euroépe. Brusel: 6.5.2015. Dostupné online: https://eur-lex.europa.eu/legal-
content/SK/TXT/PDF/?uri=CELEX:52015DC0192.

Eurdpska komisia: Oznamenie Komisie: Eurdpa 2020 - Stratégia na zabezpecenie inteligentného,
udrzatelného a inkluzivneho rastu. Brusel: 3.3.2010. Dostupné online: https://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2010:2020:FIN:SK:PDF.

Eurépska komisia: Oznamenie Komisie Eurépskemu parlamentu, Rade, Eur6pskemu
hospodarskemu a socialnemu vyboru a vyboru regioénov ,Digitdlna agenda pre Eurépu”“. Brusel:
26.08.2010. Dostupné online: https://eur-lex.europa.eu/legal-
content/SK/ALL/?uri=CELEX%3A52010DC0245R%2801%29.

Eurépska Kkomisia: Oznamenie Komisie Eurdépskemu parlamentu, Rade, Eurépskemu
hospodarskemu a socidlnemu vyboru a vyboru regionov ,Digitdlny kompas do roku 2030: digitalne
desatroCie na eurdpsky spoésob“. Brusel: 09.03.2021. Dostupné online: https://eur-

56


https://mirri.gov.sk/wp-content/uploads/2023/01/APDTS-2023-2026.pdf
https://digital-strategy.ec.europa.eu/en/library/country-reports-digital-decade-report-2023
https://digital-strategy.ec.europa.eu/en/library/country-reports-digital-decade-report-2023
https://digital-strategy.ec.europa.eu/en/library/digital-decade-2024-country-reports
https://digital-strategy.ec.europa.eu/sk/policies/desi-slovakia
https://digital-strategy.ec.europa.eu/sk/policies/desi-slovakia
https://digital-strategy.ec.europa.eu/sk/policies/desi-slovakia
https://digital-strategy.ec.europa.eu/sk/policies/desi-slovakia
https://digital-strategy.ec.europa.eu/sk/policies/desi-slovakia
https://digital-strategy.ec.europa.eu/sk/policies/desi-slovakia
https://digital-strategy.ec.europa.eu/sk/policies/desi-slovakia
https://data.europa.eu/doi/10.2759/318547
https://eur-lex.europa.eu/legal-content/SK/TXT/PDF/?uri=CELEX:52015DC0192
https://eur-lex.europa.eu/legal-content/SK/TXT/PDF/?uri=CELEX:52015DC0192
https://eur-lex.europa.eu/legal-content/SK/ALL/?uri=CELEX%3A52010DC0245R%2801%29
https://eur-lex.europa.eu/legal-content/SK/ALL/?uri=CELEX%3A52010DC0245R%2801%29
https://eur-lex.europa.eu/resource.html?uri=cellar:12e835e2-81af-11eb-9ac9-01aa75ed71a1.0017.02/DOC_1&format=PDF

1aa75ed71a1 0017. OZZDOC l&format PDF.

Eurépska komisia: Index digitdlnej ekonomiky a spolo¢nosti (DESI) 2016 Slovensko. 2016.
Dostupné online: https://digital-strategy.ec.europa.eu/sk/policies/desi-slovakia.

Eurépska komisia: Index dlgltalne] ekonomiky aspolocnostl (DESI) 2017 Slovensko. 2017.
Dostupné online: https:

Europska komlsla Index dlgltalne] ekonomiky a spoloc¢nosti (DESI) 2018 Slovensko. 2018.

Eurépska komisia: Index digitdlnej ekonomiky a spolo¢nosti (DESI) 2019 Slovensko. 2019.
Dostupné online: https://digital-strategy.ec.europa.eu/sk/policies /desi-slovakia.

Eurépska komisia: Index digitdlnej ekonomiky a spolocnosti (DESI) 2020 Slovensko. 2020.
Dostupné online: https: //digi ici

Eurdépska komisia: Index digitdlnej ekonomiky a spolo¢nosti (DESI) 2021 Slovensko. 2021.
Dostupné online: https://digital-strategy.ec.europa.eu/sk/policies/desi-slovakia.

Eurépska komisia: Index dlgltalne] ekonomiky aspolocnostl (DESI) 2022 Slovensko. 2022.
Dostupné online: https:

Eurépska komisia: Generalne riaditelstvo pre komunikaciu, Leyen, U., Ambiciéznejsia Unia : moj
plan pre Eurépu : politické usmernenia pre buddcu Eurédpsku komisiu 2019 - 2024, Publications
Office, 2019. Dostupné online: https://data.europa.eu/doi/10.2775/6108.

European Parliament, Directorate-General for Internal Policies of the Union, Marcus, ],
Petropoulos, G., Yeung, T,, Contribution to growth - The European digital single market - Delivering
economic benefits for citizens and businesses, European Parliament,
2019, https://data.europa.eu/doi/10.2861/100108.

Nariadenie Eurépskeho parlamentu a Rady (EU) 2016/679 z 27. aprila 2016 o ochrane fyzickych
0sO6b pri spractvani osobnych udajov a o volnom pohybe takychto tidajov, ktorym sa zruSuje
smernica 95/46/ES (vSeobecné nariadenie o ochrane udajov) Dostupné online:
http://data.europa.eu/eli/reg/2016/679/0j.

Nariadenie Eurépskeho parlamentu a Rady (EU) 2022/2065 z 19. oktébra 2022 o jednotnom trhu
s digitdlnymi sluzbami a o zmene smernice 2000/31/ES (akt o digitalnych sluzbach) Dostupné
online: http://data.europa.eu/eli/reg/2022/2065/0j.

Nariadenie Eurépskeho parlamentu a Rady (EU) 2018/1724 z 2. oktébra 2018 o zriadeni jednotnej
digitalnej brany na poskytovanie pristupu k informacidm, postupom a asisten¢nym sluzbam a
sluzbdm rieenia problémov a o zmene nariadenia (EU) & 1024/2012 Dostupné online:

http://data.europa.eu/eli/reg/2018/1724/0j.

Nariadenie Eurépskeho parlamentu aRady (EU) 2022/1925 zo 14.septembra 2022
o stitazeschopnych a spravodlivych trhoch digitalneho sektora a o zmene smernic (EU) 2019/1937

57


https://eur-lex.europa.eu/resource.html?uri=cellar:12e835e2-81af-11eb-9ac9-01aa75ed71a1.0017.02/DOC_1&format=PDF
https://eur-lex.europa.eu/resource.html?uri=cellar:12e835e2-81af-11eb-9ac9-01aa75ed71a1.0017.02/DOC_1&format=PDF
https://digital-strategy.ec.europa.eu/sk/policies/desi-slovakia
https://digital-strategy.ec.europa.eu/sk/policies/desi-slovakia
https://digital-strategy.ec.europa.eu/sk/policies/desi-slovakia
https://digital-strategy.ec.europa.eu/sk/policies/desi-slovakia
https://digital-strategy.ec.europa.eu/sk/policies/desi-slovakia
https://digital-strategy.ec.europa.eu/sk/policies/desi-slovakia
https://digital-strategy.ec.europa.eu/sk/policies/desi-slovakia
https://data.europa.eu/doi/10.2775/6108
https://data.europa.eu/doi/10.2861/100108
http://data.europa.eu/eli/reg/2016/679/oj
http://data.europa.eu/eli/reg/2022/2065/oj
http://data.europa.eu/eli/reg/2018/1724/oj

a (E0) 2020/1828 (akt o digitalnych trhoch) Dostupné online:
http://data.europa.eu/eli/reg/2022/1925/0j.

Nariadenie Eurépskeho parlamentu a Rady (EU) 2018/302 z 28. februira 2018 o rie$eni
neodovodneného geografického blokovania a inych foriem diskriminicie z dévodu Statnej
prisluSnosti, miesta bydliska alebo sidla zakaznikov na vnatornom trhu, ktorym sa menia
nariadenia (ES) ¢ 2006/2004 a (EU) 2017/2394 a smernica 2009/22/ES Dostupné online:

http://data.europa.eu/eli/reg/2018/302/0j.

Nariadenie Eurépskeho parlamentu a Rady (EU) 2018/644 z 18. aprila 2018 o sluzbach
cezhrani¢ného dodéavania balikov Dostupné online: http://data.europa.eu/eli/reg/2018/644/0j.

Nariadenie Eurépskeho parlamentu a Rady (EU) 2015/2120 z 25. novembra 2015, ktorym sa
ustanovuju opatrenia tykajice sa pristupu k otvorenému internetu a ktorym sa meni smernica
2002/22/ES o univerzalnej sluzbe a pravach wuzivatelov tykajucich sa elektronickych
komunikaénych sieti a sluZieb a nariadenie (EU) ¢ 531/2012 o roamingu vo verejnych mobilnych
komunikaénych sietach v ramci Unie Dostupné online:
http://data.europa.eu/eli/reg/2015/2120/0j.

Nariadenie Eurépskeho parlamentu a Rady (EU) 2017/1128 zo 14. juna 2017 o cezhrani¢nej
prenosnosti  online obsahovych sluzieb na vndtornom trhu Dostupné online:
http://data.europa.eu/eli/reg/2017/1128/0j.

Narodna stratégia digitalnych zrucnosti Slovenskej republiky a ak¢ny plan na roky 2023 - 2026.
Ministerstvo investicii, regionalneho rozvoja ainformatizacie Slovenskej republiky, Narodna
koalicia pre digitdlne zrucnosti a povolanie Slovenskej republiky, 2022. Dostupné online:
https://mirri.gov.sk/wp-content/uploads/2023/01/NSDZ-a-AP.pdf.

Programové vyhlasenie vlady Slovenskej republiky na roky 2012 aZz 2016, UV SR 27.04.2012.
Dostupné online: https://www.vlada.gov.sk/programove-vyhlasenie-
vlady/?csrt=1927925461577631250.

Programové vyhlasenie vlady Slovenskej republiky na roky 2016 az 2020, NR SR 14.04.2016.
Dostupné online: https://www.nrsr.sk/web /Default.aspx?sid=zakony/zakon&MasterID=5854.

Programové vyhlasenie vlady Slovenskej republiky na roky 2020 az 2024, NR SR 19.04.2020.
Dostupné online: https: //www.nrsr.sk/web /Default.aspx?sid=zakony/zakon&MasterID=7769.

Programové vyhlasenie vlady Slovenskej republiky na roky 2023 az 2027, NR SR 13.11.2023.
Dostupné online: https: //www.nrsr.sk/web /Default.aspx?sid=zakony/zakon&MasterID=9495.

SCOTT, J. et al.: Contribution to growth: The European Digital Single Market. Delivering economic
benefits to citizens and businesses, Study for the Committee on the Internal Market and Consumer
Protection, Policy Department for Economic, Scientific and Quality of Life Policies, European
Parliament, Luxembourg, 2018Dostupné online:

https://www.europarl.europa.eu/thinktank/en/document/IPOL STU(2019)631044.

Smernica 2000/31/ES Eurépskeho parlamentu aRady z8.juna 2000 o urcitych pravnych
aspektoch sluzieb informacnej spolo¢nosti na vnutornom trhu, najma o elektronickom obchode
(smernica o elektronickom obchode) ¢lanky 3 - 11 Dostupné online:
http://data.europa.eu/eli/dir/2000/31/o0j.

58


http://data.europa.eu/eli/reg/2022/1925/oj
http://data.europa.eu/eli/reg/2018/302/oj
http://data.europa.eu/eli/reg/2018/644/oj
http://data.europa.eu/eli/reg/2015/2120/oj
http://data.europa.eu/eli/reg/2017/1128/oj
https://mirri.gov.sk/wp-content/uploads/2023/01/NSDZ-a-AP.pdf
https://www.vlada.gov.sk/programove-vyhlasenie-vlady/?csrt=1927925461577631250
https://www.vlada.gov.sk/programove-vyhlasenie-vlady/?csrt=1927925461577631250
https://www.nrsr.sk/web/Default.aspx?sid=zakony/zakon&MasterID=5854
https://www.nrsr.sk/web/Default.aspx?sid=zakony/zakon&MasterID=7769
https://www.nrsr.sk/web/Default.aspx?sid=zakony/zakon&MasterID=9495
https://www.europarl.europa.eu/thinktank/en/document/IPOL_STU(2019)631044
http://data.europa.eu/eli/dir/2000/31/oj

Smernica Eurépskeho parlamentu a Rady (EU) 2015/2366 z 25. novembra 2015 o platobnych
sluzbach na vntitornom trhu, ktorou sa menia smernice 2002/65/ES, 2009/110/ES a 2013/36/EU
a nariadenie (EU) ¢ 109372010 a ktorou sa zru$uje smernica 2007/64/ES Dostupné online:
http://data.europa.eu/eli/dir/2015/2366/0j.

Smernica Eurépskeho parlamentu a Rady (EU) 2019/790 zo 17. aprila 2019 o autorskom prave a
pravach suvisiacich s autorskym pravom na digitalnom jednotnom trhu a o zmene smernic 96 /9 /ES
a 2001/29/ES Dostupné online: http://data.europa.eu/eli/dir/2019/790/0j.

Smernica Eurépskeho parlamentu a Rady (EU) 2019/789 zo 17. aprila 2019, ktorou sa stanovuju
pravidla vykonu autorského prava a prav suvisiacich s autorskym pravom uplatnitel'né na niektoré
online vysielania vysielatelov a retransmisie televiznych a rozhlasovych programov a ktorou sa
meni smernica Rady 93/83/EHS Dostupné online: http://data.europa.eu/eli/dir/2019/789/0j.

Stratégia digitalnej transformdcie Slovenska 2030 (Stratégia pre transformaciu Slovenska na
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transformacie Slovenska 2030, UV-12218/2019, UV SR 07.05.2019. Dostupné online:
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5 Vplyv Eurdpskej unie v oblasti ochrany osobnych udajov na uzemi Slovenskej
republiky

Madria Kevickd

Uvod

Tému prispevku Vplyv Eurdpskej tinie v oblasti ochrany osobnych tidajov na tizemi Slovenskej
republiky moZeme bez pochyby povaZovat za velmi zaujimavi a mdalo prebddanu. Existuje len
obmedzené mnoZstvo zdrojov, ktoré sa jej komplexne venuju. Prispevok sa snazi preukazat a popisat
existenciu vplyvu Eurdpskej unie na oblast pravnych predpisov v ramci ochrany osobnych udajov
z pohladu historie a sticasnosti.

Prispevok vychadza z predpokladu, Ze Eurépska tinia a jej legislativa vplyvala na pravne predpisy
na tizemi Slovenska uz od obdobia Ceskoslovenska. Volebné heslo Neznej revolicie v roku 1989 -
,Zpétky do Evropy/Spat do Eurépy“ ukazovalo smer, ktorym sa chcelo Ceskoslovensko uberat. Byvala
Ceskd aSlovenskd Federativna Republika nadviazala diplomatické styky so Spolodenstvami
bezprostredne po zamatovej revoltcii v roku 1987. V roku 1991 bola podpisana Dohoda o pridruZeni
medzi CSFR a ES (Asocia¢na dohoda), ktora viak nevstipila do platnosti, pretoze doslo k rozdeleniu
CSFR este predtym, neZ bola dohoda ratifikovana vietkymi zmluvnymi stranami. Obe republiky, tak
Ceska republika, ako aj Slovenska republika museli uzavriet samostatné asocia¢né dohody.!

Pravo na ochranu osobnych tudajov zaradujeme medzi zakladné I'udské prava. V ramci pravnej
tedrie existuju tri nazorové prudy, ktoré vymedzuju postavenie prava na ochranu osobnych tdajov v
ramci hierarchie l'udskych prav. Prvy nazorovy prad povazuje pravo na ochranu osobnych tdajov za
samostatné pravo, ktoré chrani viacero objektov vratane stikromia. Druhy nazorovy prud povazuje
pravo na ochranu sukromia za derivat prava na sikromie. Treti ndzorovy prad uvadza, Ze pravo na
ochranu osobnych tidajov dopiiia pravo na stikromie. Mame za to, Ze pravo na ochranu osobnych tidajov
je pravo samostatné, a to najma z dévodu, Ze porusenim prava na ochranu osobnych tidajov nemusi
bezprostredne dojst’ k poruseniu prava na sukromie.2

PredloZeny prispevok prinasa stru¢ny komplexny prehlad histérie vplyvu prava Eurépskej tinie
vramci pravneho poriadku Slovenskej republiky. Obsahuje vymedzenie zakladnych pravnych aktov
z oblasti ochrany udajov platnych na uzemi Slovenskej republiky zpohladu vnutrostatneho,
eurépskeho a medzinarodného prava.

Pri pisani prispevku sme si stanovili dva zakladné ciele. Prvy (deskriptivny) ciel sa snaZzi ozrejmit
histériu pravnych predpisov z oblasti ochrany osobnych tidajov na tizemi Slovenskej republiky. Snahou
je zaradit pravne predpisy do kontextu eur6pskeho a medzinarodného prava. Druhy (analyticky) ciel
spociva v priblizeni doby, v ktorej pravne predpisy existovali a aktualnej praxe v rovine poruseni
ochrany osobnych udajov.

Meto6dy, ktoré budud v ramci prispevku pre splnenie vyssie uvedenych cielov pouzité, si metddy
deskriptivno-analytické, metéda komparacie a metdda syntézy.

1 KARAS, V, KRALIK, A.: Prdvo Eurdpskej tinie. 1. vydanie. Praha: C.H. Beck, 2012, s. 34, ISBN 978-80-7179-287-1.
2 KEVICKA, M.: Postidenie vplyvu na ochranu osobnych tidajov. In: ONDROVA, J., PIRY, M., URADNIK, M. (eds.)
Prdvne rozpravy on-screen IlI. : sekcia siikromného prdva : zbornik z online vedeckej konferencie konanej dria 7. 5.
2021 na Prdvnickej fakulte Univerzity Mateja Bela v Banskej Bystrici. 1. vyd. Banska Bystrica: Vydavatelstvo
Univerzity Mateja Bela - Belianum, 2021, s. 103. ISBN 978-80-557-1933-7. Dostupné online:
https://www.prf.umb.sk/veda-a-vyskum /konferencne-on-line-vystupy/pravne-rozpravy-on-screen-iii/sekcia-
sukromneho-prava/zbornik-pravne-rozpravy-on-screen-iii-sekcia-sukromneho-prava.html.
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Vzhladom na vysSie uvedené sa prispevok bude pokusat potvrdit nasledujicu hypotézu:
Zjednotenie chdpania podstaty ochrany osobnych tdajov z pohladu Eurdpskej tinie a Slovenskej republiky
nastalo aZ po prijati Vseobecného nariadenia o ochrane tdajov.

5.1 Historické milniky ochrany osobnych udajov na Slovensku

5.1.1 Historia pravnych predpisov na tizemi Slovenska pred vstupom do Europskej tinie

Prvym zakonom z oblasti ochrany osobnych udajov, ktory bol platny na tizemi Ceskoslovenska
bol zakon ¢. 256/1992 Zb. o ochrane osobnych tdajov v informac¢nych systémoch. Po rozdeleni
Ceskoslovenska, Slovenska republika zacala v roku 1995 vypracovavat vlastny navrh nového zakona,
ktory mal byt v stilade s pravom EU a so Smernicou 95/46/ES3.

Napriek tomu, Ze Slovenska republika v roku 1995 nebola sticastou Eurdpskej unie, na zaklade
podpisanej Asocia¢nej dohody, ktord bola zakladom pre integraciu Slovenskej republiky do EU,
prevzala zavizok zblizovat pravny poriadok Slovenska spravom Spolocenstva (EU) (proces
aproximdcie prava)+.

Spracuivanie osobnych tdajov bolo vroku 1995 odliSné od spractivania osobnych tudajov
v sucasnosti. Len par ludi malo pristup kinternetu, webkameram alebo mobilnym telefénom.
Internetové pripojenie bolo pomalé a drahé. Domacnosti mali k dispozicii pevné linky a nemali
k dispozicii osobny pocita¢. Spracivanie osobnych udajov v praxi bolo velmi odliSné od sucasnosti,
namiesto digitalizovanych procesov a online databdz sa osobné informdcie spracovavali manudlne,
v listinnej forme, v kartotékach. Pocitacové systémy a siete neboli dostato¢ne zabezpecené, osobné
udaje boli nachylnejSie na zneuZitie. Legislativa nebola taka prisna ako je tomu dnes.

V roku 1998 bol schvaleny zakon ¢. 52/1998 Z. z. o ochrane osobnych tdajov v informac¢nych
systémoch, ktory nadobudol ucinnost 1. marca 1998. Zakon bol prvym komplexnym zikonom
o ochrane osobnych idajov na Slovensku a poloZil zaklady pravnej ipravy pre jej neskorsi vyvoj. Jeho
Uéelom bolo v zmysle ust. § 2 zakona ¢. 52/1998 Z.z. nastavit’ pravidla pri ochrane prav a slobod pri
spracovani ich osobnych udajov, zadefinovat pravidla pri spractivani osobnych idajov v informacnych
systémoch, zodpovednost pravnickych a fyzickych oséb, ktoré sa ziiCastnuju na spractivani osobnych
udajov, registraciu informacnych systémov azaviest povinnosti prevadzkovatelov informac¢ného
systému, ktori osobné tidaje spractivajid. Obsahom zakona boli aj ustanovenia tykajice sa podmienok
cezhrani¢ného toku osobnych ildajov, postavenie a p6sobnost Statneho dozoru nad ochranou osobnych
udajov vinformacnych systémoch a sankcie za porusenie zakona. Ak sa v ddésledku nesplnenia
povinnosti ustanovenej tymto zakonom spdsobila niekomu $koda, poskodeny mal narok na primerant
finan¢nu nahradu, o ktorej rozhodoval sud.

Zakladnymi pramenmi pravnej dpravy ochrany osobnych tidajov v Slovenskej republike boli
okrem zakona ¢&. 52/1998 Z.z., aj Ustava Slovenskej republiky (vid' Clanok 19 ods. 35 a ¢lanok 22 ods. 1

3 Cielom Smernice 95/46/ES bolo chranit zakladné prava a slobody fyzickych osob pri spracovani osobnych
udajov s ohladom na pravo na sikromie. Smernica nadvédzuje na Dohovor Rady Eurépy ¢. 108. Smernica sa ¢leni
na sedem hlav (vSeobecné ustanovenia, vSeobecné pravidla zakonnosti spracovania osobnych tidajov, opravné
prostriedky pred stidom, zodpovednost a sankcie, prenos osobnych tUdajov do tretich krajin, vykonavacie
predpisy, dozorny organ a pracovna skupina na ochranu jednotlivcov pri spracovani osobnych udajov, opatrenia
na zavedenie Smernice v spolocenstve).

4KARAS, V, KRALIK, A.: Prdvo Eurdpskej tinie. 1. vydanie. Praha: C. H. Beck, 2012, s. 34, ISBN 978-80-7179-287-1.

5 Clanok 19 ods. 3 Ustavy Slovenskej republiky: KaZdy ma pravo na ochranu pred neopravnenym
zhromazdovanim, zverejiiovanim alebo inym zneuzivanim tidajov o svojej osobe.
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Ustavy®) a Trestny zakon ¢. 140/1961 Zb. (vid' ust. § 1787 a ust. § 257a8 Trestného zakona: trestny ¢in
neopravneného nakladania s osobnymi idajmi a trestny ¢in poskodenia a zneuzitia zdznamu na nosici

informacii).
Medzi zakladné pramene pravnej dpravy v Eurépe boli zaradené:
(i) Dohovor o ochrane l'udskych prav a zakladnych slobod: Dohovor neobsahuje explicitné

zakotvenie prava na ochranu osobnych tdajov, napriek tomu sa ESL.P zaoberal otdzkami z tejto oblasti
vramci svojej rozhodovacej praxe sodkazom na clanok 9 Dohovoru, Ktory upravuje pravo na
reSpektovanie rodinného a sukromného Zivota,

(i) Dohovor Rady Eur6épy ¢ 108 o ochrane jednotlivcov pri automatizovanom
spracovavani osobnych ddajov vratane Dodatkov (dalej len ,Dohovor 108“): prvy medzinarodny
zavazny akt, u¢inny od 1. oktoébra 1985, ktory obsahuje slovné spojenie ,ochrana osobnych tidajov”,
Dohovor 108 patri do prvej generdcie predpisov v oblasti ochrany osobnych tudajov spolu
s Usmerneniami k ochrane stikromia a cezhrani¢cnému prenosu osobnych tidajov prijatymi v roku 1980
OECD, prva generacia primarne reagovala na technologicky fenomén vypoctovej techniky, ktora
postupne zacala nahradzat manudlnu spisovu agendu,

(iii) Smernica Eurépskeho parlamentu a Rady ¢ 95/46/EC o ochrane jednotlivcov pri
spracivani osobnych udajov a o volnom pohybe tychto adajov (dalej len ,smernica 95/46/ES*): prijata
s cielom zabezpecit' volny pohyb osobnych tidajov v rdmci Eurépskej inie a chranit’ jednotlivca pred
negativnymi vplyvmi a dopadmi spracivania osobnych udajov, smernica spolu so Smernicou
Eurépskeho parlamentu a Rady ¢. 2002 /58/ES tykajuica sa spracovavania osobnych udajov a ochrany
sukromia v sektore elektronickych komunikacii (dalej len ,smernica o siukromi a elektronickych
komunikdcidch®), patrila do druhej generdcie predpisov na ochranu osobnych udajov, ktora sa
vztahovala na spractvanie osobnych tdajov aj v papierovej (spisovej) podobe za predpokladu, Ze sa
v nich dalo vyhladavat' arozsirila chdpanie podoby osobnych ddajov z vylu¢ne elektronickej, aj na
papierov, zvukovu a obrazovu podobu.?

Zakon €. 52/1998 Z.z. o ochrane osobnych udajov v informacnych systémoch mal viacero
problémov, okrem toho, Ze nebol plne v silade s menovanou smernicou, bol s¢asti nevykonatelny
z dévodu nevymenovania Statneho dozoru nad ochranou osobnych tdajov. Splnomocnenec na ochranu
osobnych tdajov Ing. Pavol Husar bol vladou Slovenskej republiky vymenovany aZ diia 10. februara
1999 bez zabezpecenia riadneho financovania. V zmysle Vyrocnej spravy za obdobie rokov 1992 az
september 2000 zverejnenej na webovej stranke Uradu na ochranu osobnych tdajovi® je moZné
obdobie od 10. februara 1999 do 6. oktébra 1999 charakterizovat len ako pripravu podmienok pre

6 Clanok 22 ods. 1 Ustavy Slovenskej republiky: Listové tajomstvo, tajomstvo dopravovanych sprav a inych
pisomnosti a ochrana osobnych idajov sa zarucuju.

7 Ust. § 178 Trestného zakona: Kto neopravnene oznami alebo spristupni idaje o inom zhromazdené v suvislosti
s vykonom verejnej spravy, potresce sa oditatim slobody az na jeden rok alebo zakazom ¢innosti alebo pefiaznym
trestom.

8 Ust. § 257a Trestného zakona: Kto v imysle sposobit inému skodu alebo inti ujmu alebo zadovazit sebe alebo
inému neopravneny prospech ziska pristup k nosic¢u informécii a

a) také informacie neopravnene pouZije,

b) informacie znici, poskodi alebo urobi neupotrebitelnymi, alebo

c) urobi zasah do technického alebo programového vybavenia pocitaca, potresce sa odnatim slobody na Sest
mesiacov aZz tri roky alebo zdkazom c¢innosti alebo peiflaznym trestom alebo prepadnutim veci.

9 MESARCIK, M.: Ochrana osobnych tidajov. 1. vydanie. Bratislava: C.H. Beck, 2020, s. 7, s. 15, ISBN 978-80-89603-
92-3.

10 Vyrocna sprava za obdobie rokov 1992 az september 2000. Online:
https://dataprotection.gov.sk/files /annual-reports/vyrocna-sprava-roky-1992-az-september-2000.pdf.
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fungovanie vykonu Statneho dozoru. Splnomocnenec na ochranu osobnych tidajov zodpovedal za dozor
nad ochranou osobnych tidajov, riesil staznosti ob¢anov a dozeral na prevadzkovatelov.

Urad Splnomocnenca na ochranu osobnych tdajov bol zaradeny ako samostatny ttvar Uradu
vlady SR. Uvedené zaradenie spdsobovalo viaceré problémy, do roku 2000 nebol Urad riadne
personalne a technicky vybaveny. V ramci Uradu vznikli, po vzore zahrani¢nych tradov, ingpekcie
ochrany osobnych udajov.. Medzi dalSie charakteristické prvky zakona ¢. 52/1998 Z.z. o ochrane
osobnych udajov v informacnych systémoch zakona patria nasledovné:

(i) prioritou zakona je ochrana osobnych udajov kazdej fyzickej osoby,

(i) zakon sa nevztahuje na doméce ¢innosti,

(iii) pojmy su v Ciastocnom sulade so Smernicou Eurépskeho parlamentu a Rady ¢.
95/46/EC1,

(iv) spracovanie osobnych Udajov sa smie v zmysle zakona vykonavat iba so stihlasom
dotknutej osoby alebo bez stihlasu na zaklade zakona,

(v) registraciu informaénych systémov vykonava Statisticky tirad Slovenskej republiky
prostrednictvom oddelenia registracie informacénych systémov,

(vi) v zakone je zakotvena udloha nezavislého Statneho dozoru nad ochranou osobnych

udajov vinformacnych systémoch prostrednictvom splnomocnenca na ochranu osobnych tidajov

v informacnych systémoch spolu so svojim odbornym ttvarom inSpekcie.

Ochrana osobnych tdajov sa v danom obdobi stretala s viacerymi problémami, od neznalosti
zakonnych povinnosti, cez ich ignorovanie subjektami sukromnej, ale aj verejnej spravy.
Problémom,okrem ucelného a zdkonného spracovania osobnych udajov, nerespektovania informacnej
povinnosti a povinnosti likvidacie, bolo aj neplnenie povinnosti registracie informacnych systémov
(dokonca aj zo strany advokatov, $kol a subjektov verejnej spravy).

Medzi najznamejSie pripady porusenia zakona v zmysle Vyro¢nej spravy za obdobie rokov 1992
aZ september 2000 zverejnenej na webovej stranke Uradu na ochranu osobnych tdajov patrili
nasledovné pripady:

)] pripad oznacovania Rémov pismenom “R” na uradoch prace, oznaCovanie bolo po
konani zruSené,

(i) Slovenska posta, $.p., odsStepny zavod Vypoctova a kontrolna tstredna p6st, Slovenska
televizia, Slovensky rozhlas - o.i. IS Viano¢na posta - poSta pre JeziSka, v danom IS bola nariadena
likvidacia osobnych udajov po splneni tcelu, zaroven sa v zakone o Koncesionarskych poplatkoch
nachadzalo viacero nepresnosti a rozporov, preto bol nasledne novelizovany,

(iii) PERSPEKTIVA druZstevna zdravotna poistoviia v likvidacii, problém spocival vo
vyhodeni karticiek poistenca do kontajnera v Trnave, kedy doslo k fyzickému tiniku osobnych tidajov a
k uloZeniu pokuty.

11 Pojmy: (i) osobné udaje su udaje tykajuce sa urcitej alebo urcitelnej fyzickej osoby, ak takd osobu mozno urcit
napr. na zaklade identifika¢ného ¢isla, jednej alebo viacerych charakteristik alebo znakov, ktoré tvoria jej fyzicku,
fyziologickd, mentalnu, ekonomickd, kultdrnu alebo socidlnu identitu, (ii) spractivanie osobnych udajov je
vykonavanie akychkolvek operacii s osobnymi tidajmi, s vynimkou ich likvidéacie (ziskavanie, zhromaZdovanie,
zaznamenavanie, usporaduvanie, uchovavanie, prepracivanie alebo zmena, vyhladavanie, prehliadanie,
vyuZzivanie, spristupnenie pomocou prenosu, rozsirovanie, preskupovanie alebo kombinovanie), spractivanie
osobitnych kategorii osobnych udajov sa zakazuje s ohladom na zakonné vynimky, (iii) dotknutou osobou je
kazda fyzicka osoba, o ktorej vypovedaju osobné udaje v informacnom systéme, na zaklade zakona alebo
dobrovolnosti a ktora je plne informovana o spractvani osobnych udajov a ma viaceré prava o.i. pravo na
informacie, opravuy, likvidiciu, namietat, podat ozndmenie organu Statneho dozoru, (iv) prevadzkovatelom
informacného systému je pravnicka osoba, fyzicka osoba alebo iny subjekt, ktory tcelovo spractiva osobné tidaje,
(v) cezhrani¢ny tok osobnych udajov je regulovany, (vi) sankcie moZno uloZit, iba ak nejde o trestny cin,
a o pokutu a zverejnenie prevadzkovatela porusujiceho zakon.
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Rok 1999 bol, okrem vymenovania splnomocnenca na ochranu osobnych tudajov, dolezity aj
z dévodu, ze dna 10. decembra 1999 v Helsinkach dostala Slovenska republika pozvanie na rokovanie
o vstupe do EU.

Vzhladom na obsah Pravidelnej spravy Eurdpskej komisie o pripravenosti Slovenskej republiky
na clenstvo Eurdpskej unii bola pdvodne pripravend novela zdkona ¢. 52/1998 Z.z., neskoér
prepracovana do nového zakona €. 428/2002 Z.z. o ochrane osobnych udajov. Obsah nového zakona
mal byt vsilade sprimarnym a sekundarnym pravom EU (déleZitou smernicou 95/46/ES)'2, s
odporucaniami, rezoliciami a rozhodnutiami Rady Eurépy a Komisie a s medzindrodnymi zmluvami
(Dohovorom ¢. 108), ¢o sa vSak nie Uplne podarilo. Napriek vysSie uvedenému, novy zakon priniesol
vyssi Standard pravnej istoty.

V zmysle ust. § 1 zadkona ¢. 428/2002 Z.z. zakon upravoval: ochranu osobnych tudajov fyzickych
0s0b pri ich spracivani, zasady spractvania osobnych udajov, bezpecnost osobnych tdajov, ochranu
prav dotknutych osdb, cezhrani¢ny tok osobnych tudajov (s ohladom na poziadavku volného toku
osobnych udajov), registraciu a evidenciu informacnych systémov, zriadenie, postavenie a p6sobnost’
Uradu na ochranu osobnych tidajov Slovenskej republiky. registraciu a evidenciu informaénych
systémov a posiliioval prava dotknutych oséb (nové pravo na odpis osobnych udajov). Zakonom sa
zriadil Urad na ochranu osobnych udajov, ako samostatny, nezavisly orgdn S§tatnej spravy
s celoslovenskou pdsobnostou!3, ktory je povereny vykonavanim dozoru nad ochranou osobnych
udajov v rozsahu a spésobom ustanovenym zakonom s moznostou ukladat sankcie za jeho porusSenie.
14 Zakonu sa sice nepodarilo vyrieSit organiza¢né problémy, ako nedostatok pracovnych kapacit, zmenu
sidla, tplné zosuladenie s platnou legislativou, priblizil sa vS§ak aspon scasti k Standardu.

V danom obdobi Urad riesil okrem nadmerného zhromazdovania idajov bez uéelu, pouZitie
udajov bez suhlasu, zIu kvalitu krabic so s¢itacimi harkami aj bizarny pripad koctra Blacka z KoSic, kde
pomocou letdkovej ponuky nalepenej na Skatuli macacej pochutky, majitel macky ].B. dokazal, Ze
vyrobca okrem kontaktnych idajov neopravnene poZaduje od zadujemcov v klube aj uvedenie rodného
Cisla.15

5.1.2 Histdria pravnych predpisov na tzemi Slovenska po vstupe do Eurdpskej tinie
Dria 9. oktébra 2002 Eurépska komisia oficidlne odporucéila prijat Slovensku republiku do EU

vroku 2004. Na zaklade toho ju diia 25. oktébra 2002 EU odporucéila na vstup do EU na summite
v Bruseli. Dnia 1. maja 2004 Slovenska republika vstipila do Eur6pskej tnie.

V roku 2003 bola vydana hodnotiaca sprava Eur6pskej komisie, ktord poukazovala na ¢iasto¢ny
nesulad slovenského zdkona so Smernicou 95/46/ES a obsahovala Ziadost na urychlené splnenie
poZiadavky Eurépskej komisie. Namietky sa primarne tykali posilnenia nezavislosti a pravomoci Uradu
na ochranu osobnych udajov, ktory ma disponovat’ vySetrovacimi a intervennymi pravomocami.
Nezavislost bola poZadovana aj v oblasti financovania uradu a personalnej politike. Zaroven bolo
potrebné implementovat Dodatok k protokolu Dohovoru Rady Eurépy ¢. 108 o ochrane jednotlivcov
pri automatizovanom spracovani osobnych tidajov.

12 0.i. Smernica o sukromi a elektronickych komunikaciach.
13 Zriadenie Uradu vyplyva z Dohovoru ¢&. 108.

14 Vyro¢na sprava za obdobie rokov 1992 aZ september 2000 predloZena Pavlom Husarom, predsedom Uradu na
ochranu osobnych idajov za obdobie. Online: https://dataprotection.gov.sk/files/annual-reports/sprava-stave-
ochrany-osobnych-udajov-za-obdobie-oktober-2001-az-maj-2003.pdf's. 13 aZ 25.

15 (Clanok Korzar. Online: https://korzar.sme.sk/c/4693288/inspektori-si-vsimli-nekvalitu-skatul-s-nasimi-
scitacimi-harkami.html.
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Na zaklade uvedeného ana zaklade pripomienok experta Eurdpskej komisie na ochranu
osobnych udajov C. A. Iriarteho?6, bola prijata ,,Euronovela” (zakon ¢. 90/2005 Z.z.).17 Euronovelou
doslo k dprave nasledovnych ¢asti pravnej tpravy:

(i) spresnili sa definicie pojmov, zaviedli sa nové pojmy,

(ii) aplikoval sa Dohovor Rady Eur6py 108 a odportcania Rady Eurdpy,

(iii) sprehladnili sa zakladné povinnosti prevadzkovatelov,

(iv) obmedzili sa registracie informacnych systémov v kontexte posilnenia postavenia
pisomne poverenej zodpovednej osoby v silade so smernicou 95/46/ES,

(v) zaviedla sa osobitna registracia pre niektoré rizikové spracovatelské operacie v silade
so smernicou 95/46/ES,

(vi) spresnil sa proces konania a prijimania ozndmeni fyzickych osob,

(vii) upresnili sa ustanovenia tykajuce sa cezhranicného toku osobnych tdajov do tretich

krajin a prenosu v ramci ¢lenskych $tatov EU.18

Vzhladom na mnozstvo zmien, ktoré Euronovela priniesla avzhladom na obavu
z neprehladnosti, doSlo k vydaniu tplného znenia zakona o ochrane osobnych tidajov.

V obdobi roku 2004 boli dominantné mobilné teleféony s tlac¢idlami Nokia, Motorola, Sony
Ericsson. Smarfony s dotykovymi displejmi boli dostupné len pre bohatych. Telefony slazili na
telefonovanie, posielanie SMS. Fotoaparaty a kamery v mobilnych telefénoch boli slabé a zriedkavé.
Pocitace sa postupne stavali sucastou domdacnosti, boli vel'ké a drahé, internet bol pomaly a nebol tak
rozSireny a l'udia travili menej ¢asu online. Facebook, instagram, whatsapp, tiktok a iné socialne siete
neexistovali. Streamovanie hudby a filmov nebolo bezné, l'udia si kupovali hudbu a filmy na CD a DVD.
Online nakupovanie skoro neexistovalo. Fyzické osoby mali mensiu kontrolu nad osobnymi tidajmi.
Urad sa vtomto obdobi zaoberal viacerymi staZnostami, obsahom ktorych bolo neopravnené
spractivanie osobnych tidajov na ucely priameho marketingu, podozrenie z neopravneného ziskavania
udajov organmi verejnej spravy alebo opatovné neopravnené pouZitie rodného ¢isla. KradeZe osobnych
udajov (identity, kariet) neboli také sofistikované.

Dalou vyznamnou pravnou tipravou a priblizovanim sa k $tandardom EU bola priprava nového
zdkona o ochrane osobnych udajov v roku 2012. Viaceré hodnotiace spravy Eurdpskej komisie mali
problém s Uroviiou prebratia smernice o ochrane osobnych ddajov (95/46/ES) do vnutro$tatnych
predpisov. Prijatie nového zakona €. 122/2013 Z.z. o ochrane osobnych udajov o zmene a doplneni
niektorych zakonov bolo iniciované novym vedenim uUradu na Ochranu osobnych tdajov SR ako
odpoved na poziadavky Eurépskej komisie, aplika¢nud prax a zmeny v spolocnosti a v technologickom
vyvoji. Novy navrh zakona zabezpecil doéslednu transpoziciu smernice 95/46/ES, a to s ohladom na
analyzu doterajSej aplika¢nej praxe a pripomienky Eurépskej komisie z roku 2006, ktoré neboli eSte
doposial’ zapracované do zdkona ¢. 428/2002 Z. z. Navrh zdkona €. 122/2013 Z.z. o ochrane osobnych
udajov o zmene a doplneni niektorych zakonov, ktory nadobudol ti¢innost’ dna 1. jila 2013, bol zaroven
koncipovany tak, aby sa nim zabezpecilo plnenie Uloh pre oblast ochrany osobnych udajov

16 Ten vo svojom stanovisku posudil platny zakon ¢. 428/2002 Z. z. a poukazal na jednotlivé ustanovenia, ktoré
podla jeho nazoru bolo potrebné vzhladom na obsah smernice 95/46/ES eSte doplnit, upresnit alebo presnejsie
prevziat.

17 Sprava o stave ochrany osobnych tdajov v Slovenskej republike predlozena Pavlom Husdrom, predsedom
Uradu na ochranu osobnych tudajov za obdobie jun 2003 a% marec 2005. Online:
https://dataprotection.gov.sk/files /annual-reports/sprava-stave-ochrany-osobnych-udajov-za-obdobie-jun-
2003-az-marec-2005.pdf s.9.

18 Sprava o stave ochrany osobnych tdajov v Slovenskej republike predlozena Pavlom Husdrom, predsedom
Uradu na ochranu osobnych Wdajov za obdobie april 2005 aZz marec 2007. Online:
https://dataprotection.gov.sk/files /annual-reports/sprava-stave-ochrany-osobnych-udajov-za-obdobie-april-
2005-az-marec-2007.pdf.
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vyplyvajucich zo Schengenského akéného planu Slovenskej republiky v gescii Ministerstva vnttra
Slovenskej republiky.l® Novym zakonom doslo k zmene prav a povinnosti subjektov zaclenenych do
procesu spracuvania osobnych tidajov a k zabezpeceniu vyssej pravnej istoty. Zakon v zmysle ust. § 1
upravoval: (i) ochranu prav fyzickych oséb pred neopravnenym zasahovanim do ich sikromného Zivota
pri spracuvani ich osobnych ddajov, (ii) prava, povinnosti a zodpovednost pri spractivani osobnych
tidajov fyzickych oséb, (iii) postavenie, pésobnost a organizaciu Uradu na ochranu osobnych tidajov
Slovenskej republiky.

V ramci preSetrovania ozndmeni a podnetov fyzickych a pravnickych osob v obdobi rokov 2012
a 2013 vystupovali do popredia problémy s vybavovanim Ziadosti na uplatiiovanie prava dotknutej
osoby. Konania sa tykali aj apravy zverejiovanych osobnych tudajov s ohladom na zverejniovanie
neplaticov spolocenstvami vlastnikov bytov a nebytovych priestorov, zverejiiovanie osobnych udajov
na obecnej tabuli, ob¢ianskym zdruzenim na internetovej stranke, neplaticov poistovni, zverejnovanie
osobnych tudajov v suvislosti s vySetrovanim kauzy ,Gorila“, zverejiiovanie osobnych udajov a
kopirovanie aradnych dokladov v p6sobnosti izemnej samospravy, v Kronike obce, nad rdmec zdkona
o slobode informacii. Nezdkonného konania sa dopustili aj subjekty pri spracivani osobnych tidajov v
zdravotnictve, pri spracuvani osobitnej kategdrie osobnych udajov v Skolstve, pri spractivani osobnych
udajov institiciami poskytujicimi financné sluzby, spractivani osobnych tidajov zamestnavatel'mi za
ucelom evidencie dochadzky a monitorovani kamerovym systémom.

5.2 Rok 2016 - VSeobecné nariadenie o ochrane udajov
5.2.1 Vseobecné nariadenie o ochrane tidajov vs§eobecne

Prijatie VSeobecného nariadenia o ochrane idajov icinného?20 od 25. maja 2018, s odkazom na
jeho odovodnenie (recitaly), malo za ciel zabezpecit konzistentnu a vysoku uroven ochrany fyzickych
0s6b pred neopravnenym zdsahom do ich prav aslobdd. Zakladné principy a ciele formulované
v smernici 95/46/ES zostavaju nadalej zachované, avSak prostrednictvom jej transpozicie do prava
¢lenskych $tatov nebolo mozné zamedzit' rozdielom pri vykonavani ochrany osobnych tidajov v Unii.
VSeobecné nariadenie o ochrane tidajov ma zabezpecit spresnenie prav dotknutych oséb a povinnosti
prevadzkovatelov alebo sprostredkovatelov, ktori osobné idaje spractivaji a a¢innt ochranu osobnych
tidajov v ramci celej Unie.

Dal$imi dovodmi prijatia Veobecného nariadenia o ochrane udajov okrem nejednotnej
implementacie smernic a potreby silného ramca ochrany, bola technologicka turbulencia, potreba
konzistentnej irovne ochrany fyzickych osob, zriadenie mechanizmu pre spolupracu medzi dozornymi
organmi. Nariadenie urcilo pravidla pre spractivanie osobnych tidajov (z pohladu prevadzkovatela,
sprostredkovatela a dotknutych osob). ZvySilo ochranu zakladného ludského prava na ochranu
osobnych tidajov a vytvorilo priestor pre volny pohyb osobnych tidajov v EU (ciel' Nariadenia v zmysle
Clanku 1 Nariadenia).2!

Globalizacia a technologicky vyvoj prinasaju neustale nové vyzvy. Vnatorny trh, hospodarska a
socialna integracia, narast cezhrani¢nych tokov, nastup smartfénov a socidlnych sieti, zbieranie big data
a masivna analyza dat, niekol'’konasobne zvacsili rozsah ziskavania a zdielania osobnych udajov. Je
nevyhnutné, aby boli prava dotknutych oséb posilnené a aby fyzické osoby mali kontrolu nad svojimi

19 Sprava o stave ochrany osobnych tUdajov za roky 2011 a 2012 predloZena JUDr. Eleonérou Krocianovou,
predsednickou uradu. Online: https://dataprotection.gov.sk/files/annual-reports/sprava-stave-ochrany-
osobnych-udajov-za-roky-2011-2012.pdf's. 13.

20 Nariadenie (EU) 2016/679 o ochrane fyzickych oséb pri spracivani osobnych tdajov a o volnom pohybe
takychto uidajov.

21 MESARCIK, M.: Ochrana osobnych udajov. 1. vydanie. Bratislava: C. H. Beck, 2020, s. 32-34, s. 15, ISBN 978-80-
89603-92-3.
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osobnymi ildajmi. Dany stav nie je mozné zabezpecit nielen bez prijatia legislativy, ale aj bez spoluprace
dozornych organov. Je nevyhnutné stanovit Standardné procedury pri vyvoji novych technoldgii, kde
na prvom mieste je pravna istota a transparentnost.

Nariadenie nemohlo byt prijaté vo vhodnejSej dobe. V roku 2018 bola odhalena kauza Cambridge
Analytica (dalej len ,CA“), ktord odhalila neopradvnené zhromazdovanie osobnych tidajov miliénov
uZivatelov Facebooku britskou spolo¢nostou CA, agentirou zameranou na zmenu spravania
jednotlivcov. Osobné tdaje boli pouZzité bez vedomia a suhlasu dotknutych oséb na manipulaciu
acielenie politickej reklamy, Sirenie dezinformécii a ovplyviiovanie vysledkov volieb. Kauza CA
poukazala na kritické nedostatky v oblasti ochrany osobnych idajov a volebnej integrity v digitdlnom
technologickom veku. Neslobodné a nespravodlivé vol'by priviedli k moci viaceré autoritarske rezimy.
K politickej manipulacii doslo pri vol'bach v Barme (Facebook bol pouzity k vyvolaniu rasovej
nenavisti, ktora sposobila genocidu), v USA (boli ovplyvneni voli¢i v Trumpovej kampani (kampaii proti
Hillary), CA sa nezameriavala sa na vSetkych volicov, len na tych, ¢o neboli rozhodnuti v délezitych
Statoch, Trump bol zvoleny za prezidenta), v Trinidad a Tobago (2 hlavné strany politického boja
Afroamericania a Indovia viedli volebny zapas, CA pracovala pre Indov, politickou manipulaciou zvysili
apatie Afroameri¢anov a $irili slogan ,Bud’ sti¢astou gangu, nechod’ volit“, volby vyhrali Indovia). Dalsie
zmanipulované vol'by prebehli v Malajzii, Litve, Rumunsku, Keni, Ghane, Nigérii a Brazilii. CA zohrala
dolezitu dlohu pri Brexite, prostrednictvom domény Leave.eu a manipulacie presviedc¢ala ob¢anov
Vel'kej Britanie, Ze EU je zodpovedna za to, Ze sa Vel'kej Britanii nedari.

Za poruSenie VSeobecného nariadenia o ochrane udajov si dozorné trady opravnené uloZit
pokutu max. 20 mil eur alebo 4% obratu.22 Medzi aktivne trady patria trady Francuzska, Irska,
Luxemburska.

VSeobecné nariadenie o ochrane tidajov prinieslo rozsiahle zmeny v oblasti ochrany osobnych
udajov. Dotknuté osoby maju vacsiu kontrolu nad osobnymi idajmi, nastavila sa vyssia aroveii ochrany
osobnych tdajov nielen v EU, ale aj vo svete, do$lo k posilneniu prav dotknutych oséb (nové prava
dotknutych oso6b), zaviedla sa vacsia zodpovednost prevadzkovatelov a sprostredkovatelov a doslo k
ovplyvneniu globalneho obchodu a zavedeniu globalneho Standardu aj v oblasti technolégii.

5.2.2 VSeobecné nariadenie o ochrane tdajov a Zdkon o ochrane osobnych tidajov
VSeobecné nariadenie o ochrane udajov ma vSeobecny charakter, upravuje zakladné otazky

spracivania osobnych tdajov. Narodné pravne Upravy slizia na $pecificki pravnu ipravu v oblastiach,
kde s tym samotné Nariadenie rata (napr. kapitola IX alebo ¢lanok 8 ods.1 Nariadenia) a na upravu
postavenia dozorného organu, vykonu kontroly a spravneho konania.

Slovensky zakon ¢. 18/2018 Z.z. o ochrane osobnych tidajov sa sklada zo Siestich Casti (zakladné
ustanovenia, vSeobecné pravidla ochrany osobnych udajov fyzickych os6b pri ich spractivani
(duplicitné ustanovenie), osobitné pravidla ochrany osobnych tidajov fyzickych osob pri ich spractivani
prisluSnymi orgdnmi - implementdacia policajnej smernice, osobitné situacia zdkonného spractvania
osobnych udajov (Specifické derogacie), irad (postavenie, kontrola a konanie).

Co sa tyka aplikacie nariadenia alebo zakona platia nasledovné pravidla:

)] ak pdjde o spractivanie, ktoré spada pod pravo EU - aplikuje sa Vieobecné nariadenie o

ochrane udajov a $pecialne ustanovenia zakona o ochrane osobnych idajov,

22 Amazon - 746 milidnov - Nedostatocna transparentnost ohladom spracovania osobnych udajov Meta
(Facebook) - 210 miliénov - Porusenie pravidiel GDPR tykajucich sa transparentnosti na platforme Facebook
Meta (Instagram) - 180 milidnov - PoruSenie pravidiel GDPR tykajtcich sa spracovania tidajov na platforme
Instagram TikTok - 345 miliénov - Porusenie GDPR a nespravne zaobchadzanie s obsahom neplnoletych deti
Google - 100 miliénov - Nedostato¢na transparentnost, nespravne zhromaZzdovanie tidajov o polohe a porusenie
pravidiel pre sledovanie reklamy.
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(ii) ak pdjde o spractvanie, ktoré nespada pod pravo EU - aplikujt sa ustanovenia zakona
0 ochrane osobnych tudajov,

(iii)  na dcely trestného konania sa aplikuje tretia ¢ast' zakona o ochrane osobnych udajov.23

VSeobecné nariadenie o ochrane udajov prinieslo na Slovensko novu legislativu a zaviedlo
komplexny a jednotny rdmec pre ochranu osobnych ddajov. Nariadenie tzv. GDPR prinieslo
zvySenie povedomia o ochrane osobnych tdajov. Nariadenie malo snahu o potlacenie byrokracie, ¢o
vSak na Slovensku nie je Uplne realizované. Napriek uvedenému, vdaka Nariadeniu, doslo k zmene
myslenia v suvislosti s ochranou osobnych udajov.

5.3 Eurdpa pripravena na digitalny vek

Digitalne technolégie menia Zivoty l'udi. Preto sa legislativa prijatim Nariadenia nekon¢i. ,Eurépa
pripravend na digitdiny vek”je digitalna stratégia EU, ktorej cielom je zabezpe¢it, aby z transformécie
v ramci technoldgii mali prospech lIudia a podniky a aby sa zaroven dosiahol jej ciel: zabezpecenie
klimatickej neutrality Eurépy do roku 2050.

V ramci stratégie boli prijaté viaceré pravne akty, ktoré priamo alebo nepriamo stvisia so
spraciivanim osobnych ddajov a daju sa povaZovat' za lex specialis k lex generalis, a to k VSeobecnému
nariadeniu o ochrane udajov. Jedna sa konkrétne o:

(i) Akt o digitalnych sluzbach (DSA) = predmetom, ktorého je zaistenie bezpecného a
zodpovedného online prostredia,
(i) Akt o digitalnych trhoch (DMA) = predmetom, ktorého je zabezpecenie spravodlivych a
otvorenych digitalnych trhov,
(iii) Akt o umelej inteligencii (2023) = predmetom, ktorého je zabezpecenie bezpetného
vyvoja Al

Zaver

Vplyv Eurdpskej unie na tuzemi Slovenskej republiky je v oblasti ochrany osobnych udajov
vyznamny a trvaly. ESte pred vstupom Slovenska do Eurdpskej tinie dita 1. maja 2004, sa slovenska
legislativa snaZila preniest do pravneho poriadku obsah Smernice 95/46/ES. Smernica 95/46/ES
platila vEU vy$e 20 rokov avroku 2002 ju doplnila vonline oblasti Smernica o stikromi
a elektronickych komunikaciach.

Pri pisani prispevku sme si stanovili dva zakladné ciele. Prvy (deskriptivny) ciel’ bol splneny,
prispevok obsahuje kratku histériu pravnych predpisov z oblasti ochrany osobnych tidajov na tazemi
Slovenskej republiky. Druhy (analyticky) ciel’ bol splneny, praca popisuje dobu, v ktorej pravne
predpisy existovali a taktiez uvadza pripady z praxe porusenia ochrany osobnych udajov.

V tvode prispevku sme si stanovili nasledovnud hypotézu: Zjednotenie chdpania podstaty ochrany
osobnych tdajov z pohladu Eurdpskej tinie a Slovenskej republiky nastalo aZ po prijati Vseobecného
nariadenia o ochrane tidajov.

Prispevok potvrdil uvedenti hypotézu. VSeobecné nariadenie o ochrane udajov zjednocuje
rozsiahlu nekonzistenciu pravnych dprav ochrany osobnych tdajov v ramci jednotlivych clenskych
statov Unie, ktoré aj napriek spoloénym historickym korefiom (Cesko a Slovensko) neboli zjednotené
o do obsahovej avykladovej stranky. Tieto rozdiely boli spoésobené rozdielnou implementaciou

23 MESARCIK, M.: Ochrana osobnych tdajov. 1. vydanie. Bratislava: C.H. Beck, 2020, s. 35, 5.15, ISBN 978-80-89603-
92-3.
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predchadzajicej pravnej apravy smernice 95/46/ES, ktora sa v roku 1995 stala nosnym nastrojom
$tandardizécie Gpravy prav a povinnosti pri spractivani osobnych tidajov v Unii.24

Ana zaver ostdva na zamyslenie. Quo vadis Slovensko? Eur6pa sa postva vpred. Ochranu
osobnych ddajov mézeme povazovat za fenomén sucasnej doby, fenomén rychlo sa vyvijajice;j
spoloc¢nosti. A kam kraca Slovensko, ked

i) Urad na ochranu osobnych tidajov je dlhodobo bez vedenia (2020),

(ii) Urad je personalne poddimenzovany,

(iii) Urad vyvija len slabti aktivitu pre subjekty ochrany osobnych tdajov,

(iv) Urad nestiha za svojimi kolegami z EU,

(v) dochadza k stagndcii ochrany osobnych udajov a k niZsej faktickej ochrane dotknutych
o0sOb na Slovensku,

(vi) poslanec NR SR sa vyjadril, Ze Urad méZe byt zruseny?
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6 Princip ochrany Zivotného prostredia v hospodarskej sutazi
Radka Kopcovd

Uvod

Zivotné prostredie naSej planéty celi vsdcasnosti vyzvam, ktoré predstavujii hrozbu pre
existenciu ludstva ako takého. Preto si ludia zacinaju ¢oraz viac uvedomovat zvySenu potrebu chranit
Zivotné prostredie, a to nie len pre seba, ale aj pre zachovanie urcitej kvality Zivota pre dalSie generacie.
Princip ochrany Zivotného prostredia sa v poslednych rokoch ¢oraz viac zakotvuje aj do vSeobecnych
pravnych predpisov, ktoré primarne reguluju iné oblasti spoloc¢enskych vztahov. Jednym z takychto
predpisov je aj obchodny zakonnik, v ktorom ustanoveni § 52 je medzi skutkové podstaty nekalej
sutaZe zaradené konanie oznacené ako ,ohrozovanie zdravia a Zivotného prostredia“ Ide o skutkovu
podstatu, ktora v tejto konkrétnej podobe nebola v predchadzajicej pravnej Uprave nekalej sutaze
obsiahnuta.

V naSom prispevku zvyraziiujeme potrebu ochrany Zivotného prostredia v ramci hospodarskej
sutaZe. Jednotlivi sutazitelia ¢asto zatvaraju oci pred désledkami ich konani v rdmci sataZe s cielom
dosiahnut ¢o najvyssi zisk a uspiet pred konkurenciou. VyuZivaju vo svojom podnikani aj také praktiky,
ktoré maju (¢asto prave negativny) dopad na Zivotné prostredie. Ci uz zavadzaju spotrebitelov o povode
ich tovarov alebo sluzieb, klamt o produkovanych emisidch, pouZzivaju neekologické spdsoby pri
vyrobe tovarov alebo pri poskytovani sluzieb, nepouzivaju zadkonom predpisané filtre na ochranu
vzduchu, vody ¢i pody, nepravdivo oznacuju svoje produkty za ekologické s cielom zaujat spotrebitelov,
a mnoho inych nekalych praktik sutazitelov v hospodarskej sutazi, ktoré maju nie len negativny dopad
na zdravu a spravodlivii hospodarsku sutaz, ale aj na kvalitu Zivotného prostredia ako takého. Treba
tiez konstatovat, Ze podoby nekalosutaznych praktik neustdle pribudajd (najma z dévodu
technologického vyvoja, dostupnosti informacnych technolégif, vSadepritomnosti internetu a reklamy
doslova ttociacej na spotrebitela), a tieto nové nekalé praktiky podnikatelov m6Zzu mat (a aj maja)
dopad na Zivotné prostredie. Zdkonodarcovia jednotlivych krajin musia preto adekvatne a pruZne
reagovat na zvySenu potrebu ochrany Zivotného prostredia v hospodarskej sutazi.

6.1 Pravo na zdravé Zivotné prostredie - stru¢na charakteristika

Pravo na zdravé zivotné prostredie je jednym zo zakladnych l'udskych prav a zaraduje sa do tzv.
tretej generacie l'udskych prav. Tato generacia ludskych prav zahifiia pomerne Siroky okruh prav, ktoré
moZno suhrnne charakterizovat ako prava solidarity.! Zabezpecenie dodrziavania l'udskych prav tretej
generdcie, vratane prava na zdravé Zivotné prostredie, je vSak vel'mi naro¢né. Je to najma z toho dévodu,
Ze ochrana Zivotného prostredia si vyZaduje celosvetovi spolupracu a samotna realizacia tohto prava
ma globalny charakter. Zivotné prostredie totiZ na rozdiel od $tdtov nema hranice. A, bohuZial, z dovodu
politicky kontroverznej povahy tohto prava, suverenity jednotlivych krajin a ich rozdielnych
ekonomickych a hospodarskych podmienok, nie je pravo na zdravé Zivotné prostredie zakotvené ako
zavazné pravo v medzinarodnych zmluvach.?2 Preto, aj napriek celosvetovému uznaniu vyznamu
ochrany Zivotného prostredia, pravo na zdravé Zivotné prostredie do dnesného diia nebolo formalne

1 PRUSAK, J.: Ludské prava tretej generdcie a ochrana Zivotného prostredia. In: Acta Facultatis luridicae
Universitatis Comenianae, 1995, roc¢. 17, s.92-101.

2 V kontexte medzinarodného prava je pravo na ochranu Zivotného prostredia obsiahnuté v pramenoch pravne
nezavazného charakteru, ako je napriklad Deklaracia Konferencie Organizacie spojenych narodov o Zivotnom
prostredi ¢loveka z roku 1972, Deklaracia z Ria de Janeira o Zivotnom prostredi a rozvoji z roku 1992.
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uznané na globalnej arovni.3 Toto I'udské pravo je stale v rozvoji a jeho ochrana zavisi od najmi od
politickej, hospodarskej a kultirnej irovne spolocnosti.*

V Eurépskej unii je v suCasnosti pravo zZivotného prostredia osobitnym odvetvim prava, a to aj
napriek tomu, Ze zakladajice zmluvy Eur6pskych spolocenstiev vo svojom pévodnom zneni
neupravovali problematiku ochrany Zivotného prostredia. Vtom c¢ase boli pravne akty vyrazne
obmedzené najma na dosahovanie ekonomickych cielov bez ohladu na dopad hospodarenia na Zivotné
prostredie, asamotna téma ochrany Zzivotného prostredia nebola pre jednotlivé Clenské staty
predmetom zaujmu.5 Dlhoro¢ny proces postupného vytvorenia ,zeleného“ a udrzatelného
hospodarstva v prave Eurdpskej unie bol uz v ramci vedeckej a odbornej literatiry podrobne opisany,
v naSom prispevku sa venujeme vylu¢ne sticasnej Uprave problematiky ochrany zZivotného prostredia
v hospodarskej sutazi.¢

6.2 Princip ochrany zivotného prostredia v hospodarskej sutazi

Formdlne uzakonenie ochrany Zivotného prostredia prijala vaésSina Statov vo svojich tstavach,
pravnych predpisoch, ¢i v réznych inych aktoch alebo zmluvach regiondlneho vyznamu. Slovenska
republika nie je vynimkou. Zakladné pravo na ochranu Zivotného prostredia je zakotvené v druhej
hlave, $iestom oddiely Ustavy SR. Podla tychto ustanoveni kazdému prislicha pravo na priaznivé
Zivotné prostredie, no zakonodarca tu zaroven urcuje povinnost chranit a zveladovat Zivotné
prostredie, ako aj zakotvuje zakaz ohrozovania a poSkodzovania Zivotného prostredia nad mieru
ustanovenu zdkonom.” V tejto suvislosti zvyraznujeme potrebu zakonnej Upravys, pretoze porusSenia
zdkladného prava na priaznivé Zivotné prostredie sa mozno domdahat len v suvislosti s urcitou
zakonnou upravou.? Prikladom takejto zdkonnej Upravy su aj prislusné ustanovenia Obchodného
zakonnika, konkrétne Cast, v ktorej sa ustanovuje ohrozovanie Zivotného prostredia za jednu z foriem
nekalosutazného konania vramci hospodarskej sutaze.l® Podla § 52 Obchodného zakonnika:
»,Ohrozovanim zdravia a Zivotného prostredia je konanie, ktorym sutaZitel skresluje podmienky
hospoddrskej stitaze tym, Ze prevddzkuje vyrobu, uvddza na trh vyrobky alebo uskutocriuje vykony
ohrozujtce zdujmy ochrany zdravia alebo Zivotného prostredia chrdnené zdkonom, aby tak ziskal pre
seba alebo pre iného prospech na ukor inych sutaZitelov alebo spotrebitelov.” Vo vSeobecnosti sa
uplatiiovanie zasady ochrany Zivotného prostredia nachadza skor v predpisoch verejnopravneho
charakteru!l, no uvedend obchodnopravna uprava je prikladom, Ze princip ochrany Zzivotného
prostredia sa (nie len v slovenskom pravnom systéme) uplatiiuje aj v normach sikromného prava.

3 Zvyraziujeme slovo ,este, kedZe sme toho nazoru, Ze v budicnosti musi k takémuto formalnemu uznaniu prava
na zdravé zivotné prostredie medzindrodného vyznamu dojst.

4 MAJERCAK,T.: Ustavnopravny rozmer prava na priaznivé Zivotné prostredie. In: PERDUKOVA, V,, KOLOVA, S.
(ed.): Ochrana Zivotného prostredia v podmienkach tizemnej samosprdvy. Kosice: Univerzita Pavla Jozefa Safarika
v KoSiciach, 2011, s. 7-16.

5 JANKUYV, J.: Historicky vyvoj a sicasna podoba prava zZivotného prostredia eurdépskej unie v kontexte vplyvu
medzinarodného prava zivotného prostredia. In: Studia luridica Cassoviensia, 2022, ¢. 1, s. 12-30. Dostupné
online: https://doi.org/10.33542/S1C2022-1-02.

6 Pozri napr.: KARAS, V., KRALIK, A. Prdvo Eurdpskej tinie. Praha: C. H. Beck, 2012. s. 1-72.

7§44 0ds.1,2,3 Ustavy SR.

8 Viac MAJERCAK, T.: Ustavnopravny rozmer prava na priaznivé Zivotné prostredie, op. cit., s. 7-16.

9 Podla tistavného stidu na vykon prava na primerané Zivotné prostredie je potrebna zakonna tprava. II. US
58/01.

10 § 52 Obchodného zakonnika.

11 Napr. suvisiace predpisy: zdkon ¢. 24/2006 Z. z. o posudzovani vplyvov na Zivotné prostredie a o zmene a
doplnenf niektorych zakonov; zadkon ¢. 79/2015 Z. z. o odpadoch a o zmene a doplneni niektorych zakonov; zakon
€. 146/2023 Z. z. 0 ochrane ovzduSia a o zmene a doplneni niektorych zdkonov; a i.
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Mozno konstatovat, Ze snaha o ochranu Zivotného prostredia sa premieta aj do oblasti prava
hospodarskej sutaze. Tento princip vychadza priamo z Ustavy SR. Podla jej ustanovenia ¢l. 55 ods. 1:
»Hospoddrstvo Slovenskej republiky sa zakladd na principoch socidlne a ekologicky orientovanej trhovej
ekonomiky.”

Trhovd ekonomika (v odbornej literatire nazyvana tieZ ako trhové hospodarstvo alebo
kapitalizmus)!2 je v suicasnosti zakladom sti¢asného hospodarstva Slovenskej republiky, rovnako ako
aj ostatnych krajin Eurdpskej unie. Zakladom trhovej ekonomiky je systém slobodného podnikania a
podpora volnej hospodarskej sutaze zo strany sStatu. Zakladny pravny ramec ochrany hospodarskej
stitaze na Slovensku tak poskytuje Ustava SR, v ktorej ¢l. 35 ods. 1 je $titom garantované pravo
podnikat’ a uskutoc¢riovat ind zarobkovu ¢innost; a tiez ¢l. 55 ods. 2, podla ktorého: ,Slovenskd republika
chrdni a podporuje hospoddrsku stutaZ. Podrobnosti ustanovi zdkon.“ Druha Cast tohto ustanovenia
odkazuje na prislusnu zakonnu upravu hospodarskej sitaze na Slovensku.

VSeobecnu pravnu dpravu hospodarskej sutaze mdzeme ndajst v piatej hlave Obchodného
zadkonnika, aj ked samotny pojem hospodarska sutaz nie je vzakone nikde definovany. Podla
ustanovenia § 41 Obchodného zakonnika: ,Fyzické i prdvnické osoby, ktoré sa zuclastiiuju na
hospoddrskej sttaZi, aj ked’ nie st podnikatelmi (dalej len ,sutaZitelia“), maju prdvo slobodne rozvijat
svoju sutaznil ¢innost' v zdujme dosiahnutia hospoddrskeho prospechu a zdruZovat' sa na vykon tejto
Cinnosti; su vSak povinné pritom dbat’ na prdvne zdvizné pravidld hospoddrskej sutazZe a nesmu ucast na
sutaZi zneuzivat.“ Hospodarsku sditaZ upravuju dve roviny prava, pre ktoré sa v pravnej teérii pouZiva
spolo¢né oznacenie aj ako ,sutazné pravo“ alebo ,pravo hospodarskej sutaze“!3 Podla Munkovej je
zakladnym rozliSovacim Kkritériom tychto dvoch rovin sitazného prava ekonomické pozadie oboch
pravnych uprav.14 Kolkusova ako rozliSovacie kritérium dvoch rovin sitazného prava uvadza aj odlisSné
postavenie subjektov zucastniujucich sa hospodarskej sutaze, s ¢im suvisi aj rozdielne uplatiiovanie
zasad toho-ktorého prava.1s

Prva rovina sdutaZzného prava ma verejnopravny charakter a zabezpecuje fungovanie zdravej
hospodarskej sutaze v makroekonomickom zmysle. Zakladnym pramenom verejnopravnej dpravy
hospodarskej sutaze na Slovensku je Zdkon ¢ 187/2021 Z. z. o ochrane hospoddrskej sutaZe a o zmene
a doplneni niektorych zdkonov.'® Normy prava proti obmedzovaniu hospodarskej sutaze upravuju
vztahy na vertikdlnej drovni, a tak subjekty vystupujtice v tejto rovine pravnych vztahov nebudd mat’
rovnaké postavenie v zmysle zadsady rovnosti tiCastnikov, ktora sa uplatnuje v sitkromnom prave, a nie
v prave verejnom.17 Sikromnopravnou regulaciou hospodarskej stitaze je pravna tprava nekalej stitaze
podla prislusnych ustanoveni Obchodného zdkonnika.18

12 KOLKUSOVA, R.: Zasada rovnosti u¢astnikov na hospodarskej sttazi. In: NEMETHOVA, M. (ed.): Zbornik z

konferencie V. Banskobystrické zdmocké dni prdva. Banska Bystrica: Belianum, 2020, s. 112-119.

13 KUBICEK, P, SKRINAR, A, NEVOLNA, Z., KOLKUSOVA, R., DURICA, M: Obchodné prdvo. 2. vyd., Plzeii: Ale$ Cenék,

2018, s. 68.

14 MUNKOVA, J.: Prdvo proti nekalé soutéZi komentdr. 3. vyd., Praha: C. H. Beck, 2008, s. 9.

15KOLKUSOVA, R:. Zasada rovnosti ucastnikov na hospodarskej sutazi, op. cit., s. 112-119.

16 Podla § 1 ods. 1 Zakona o ochrane hospodarskej sutaze: ,Predmetom tohto zakona je ochrana hospodarskej

sutaze pred jej obmedzovanim, vytvaranie podmienok na jej dalsi rozvoj v prospech spotrebitelov a uprava

posobnosti a pravomoci Protimonopolného tradu Slovenskej republiky pri dohlade nad dodrziavanim

ustanoveni tohto zakona*“

17 Verejnopravna rovina sutazného prava sa niekedy v literatire oznacuje aj ako protimonopolné pravo, kartelové

pravo alebo z angl. antitrustové pravo. KUBICEK, P, SKRINAR, A, NEVOLNA, Z., KOLKUSOVA, R., DURICA, M.:

Obchodné pravo, op. cit.,, s. 68.

18Pravo proti nekalej sutazi vSak nema cisto sikromnopravny charakter. Nekala sutaz reguluji okrem prislusnych

ustanoveni Obchodného zdkonnika aj iné normy verejného prava a v zavaznych pripadoch méze déjst dokonca k

naplneniu skutkovej podstaty trestného ¢inu: Podla § 250 ods. 1 pism. a) zdkona ¢. 300/2005 Z. z. Trestny zakon:
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Ak by sme mali vymedzit vzajomny vztah oboch rovin stitazného prava, pravo proti nekalej sutazi
posobi mikroekonomicky, ochranuje vzajomné vztahy medzi uUcCastnikmi sutaze, zatial co
verejnopravna ochrana hospodarskej sitaze p6sobi makroekonomicky tym, Ze zabezpecuje existenciu
hospodarskej sutaze ako takej a ochranuje jej zakladné atributy potrebné k jej normalnemu
fungovaniu.1®

Ako verejnopravna, tak aj sukromnopravna pravna regulacia hospodarskej sutaZe je zaloZena na
podpore a ochrane spravodlivej hospodarskej sutaze, s ¢im suvisi snaha o vytvorenie rovnakych
pravnych podmienok pre jednotlivych sutazitelov, ktori sa na hospodarskej sutazi ziucastnuju. Rovnako
tak je cielom pravnej dpravy zabezpecit a chranit volnu hospodarsku sutaz.20 Podla platného prava
maja sutazitelia v hospodarskej sutazi pravo slobodne rozvijat svoju sutazna cinnost za ucelom
dosiahnutia hospodarskeho prospechu a zisku. 2! Zdrava konkurencia sataZitelov na hospodarske;j
sutazi a minimalna regulacia zo strany Statu je pre kazdu trhovi ekonomiku nevyhnutna, tvori klticovy
prvok otvoreného trhového hospodarstva, stimuluje hospodarsku vykonnost' a vysledkom je de facto
$irsi vyber vyrobkov a sluzieb vyssej kvality za konkurencieschopnejsie ceny pre spotrebitela.22

Tak, ako pravo umozZiiuje sutaZitelom a inym subjektom zcastriovat sa hospodarskej sutaze,
adekvatne musi existovat aj systém ucinnej pravnej regulacie, aby nedochddzalo k poruSovaniu
zakladnych principov fungovania hospodarskej sutaze. Ide o principy sutaznej sluSnosti, dobrych
mravov sutaZe zo strany sutazitelov pri dosahovani ich cielov, ktoré maji byt okrem iného aj v silade
s ekologicky orientovanou trhovou ekonomikou $tatu.23

Princip ochrany Zivotného prostredia sa vramci sditazného prava uplatiiuje v suvislosti s
problematikou nekalej sutaze, ktora je upravena v § 44 a nasl. obchodného zakonnika. Podla tohto
ustanovenia, nekalou sutazou je konanie v hospodarskej sutazi, ktoré je v rozpore s dobrymi mravmi
sutaze a je sposobilé privodit’ uymu inym sutazitelom alebo spotrebitelom. Uvedena definicia nekalej
sutaZe je koncipovand ako generalna klauzula, v ktorej st vymedzené zakladné znaky konania, ktoré st
povazované za nekalosutazné. Nekalad sutaZ sa ex lege zakazuje.2* Druhy odsek § 44 obchodného
zakonnika obsahuje demonstrativny vypocet skutkovych podstat nekalej sutaze, podla ktorého je
nekalou sutaZou najma:

a) klamliva reklama,

b) klamlivé oznacovanie tovaru a sluZieb,

c) vyvolavanie nebezpecenstva zameny,

d) parazitovanie na povesti podniku, vyrobkov alebo sluzieb iného sutazitela,

e) podplacanie,

f) zIahcovanie,

g) porusenie obchodného tajomstva,

h) ohrozovanie zdravia spotrebitelov a Zivotného prostredia.

»Kto zneuZije ticast na hospoddrskej stitaZi tym, Ze nekalou sutaZou v hospoddrskom styku poskodi dobru povest
sutaZitela, (...) potrestd sa odriatim slobody aZ na tri roky.“

19 MUNKOVA, J.: Prdvo proti nekalé soutéZi. Komentdr: 3. vyd,. Praha: C. H. Beck, 2008, s. 9.

20 Zakladné pravidla hqspodérskej sutaze vychadzaji z pramerniov eur(')pslfeh(v) prava. Hlavnym cielom pravidiel
hospodarskej sutaze EU je umoznit riadne fungovanie vntitorného trhu EU. (Cl. 101 az 109 Zmluvy o fungovani
Eurdpskej inie a Protokol ¢. 27 o vndtornom trhu a hospodarskej sutazi, ktoré objasnujq, Ze systém spravodlivej
hospodarskej stutaze tvori neoddelitelnti sicast vnutorného trhu, ako sa uvddza v ¢lanku 3 ods. 3 Zmluvy o
Euré6pskej tnii).

21 § 41 Obchodného zakonnik.

22 MORAVCIKOVA, A. In: PATAKYOVA M. et al.: Obchodny zdkonnik. Komentdr. 3. vyd., Praha: C. H. Beck, 2010, s.
120.

23 C1. 55 ods. 1 Ustavy SR.

24 § 44 ods. 1 Obchodného zakonnika.
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V dalSom vyklade sa budeme venovat Cisto sikromnopravnej rovine ochrany hospodarskej
sutaZe, pricom sa zameriame na ohrozovanie Zivotného prostredia ako jednu zo skutkovych podstat
nekalej sutaze. Taktiez budeme skiimat, ktoré dalSie z uvedenych skutkovych podstat maju, alebo mozu
mat, negativny dopad na Zivotné prostredie.

6.3 Ohrozovanie zdravia a Zivotného prostredia ako forma nekalosutazného konania

podla § 52 obchodného zakonnika

Princip ochrany Zivotného prostredia sa v poslednych rokoch coraz viac zakotvuje aj
do vSeobecnych pravnych predpisov, ktoré primarne reguluju iné oblasti spolocenskych vztahov.2s
Jednym z takychto predpisov je aj obchodny zakonnik, v ktorom ustanoveni § 52 je medzi skutkové
podstaty nekalej stitaze zaradené konanie oznacené ako ,ohrozovanie zdravia a zZivotného prostredia“.
Ide o skutkovu podstatu, ktora v tejto konkrétnej podobe nebola v predchadzajticej pravnej aprave
nekalej sutaze obsiahnuta.2é

Cielom formulovania skutkovej podstaty ohrozovania zdravia a Zivotného prostredia bolo podla
Oveckovej zabranit vzniku alebo pretrvavaniu takej hospodarskej sutaze, v ktorej by podmienky pre jej
jednotlivych ucastnikov v oblasti poziadaviek vyplyvajiucich zo vSeobecne zaviaznych pravnych
predpisov na ochranu Zivotného prostredia a zdravia neboli rovnaké. Respektovanie vacsiny z tychto
poziadaviek si vyZaduje vynaloZenie urcitych vydavkov, a tak, pokial by iny satazitel tieto poZiadavky
nereSpektoval, prejavilo by sa to zniZenim jeho prevadzkovych nakladov, ¢im by ziskal neopravnenu
vyhodu v hospodarskej sutazi.2’ Priklaname sa vSak k nazoru, Ze zavedenie tejto Specialnej skutkovej
podstaty nekalej sitaze ma skoér symbolicky vyznam reflektujici novodobé snahy o zviditelnenie
potreby ochrany Zivotného prostredia.28 Podla Kolkusovej, cielom pravnej tpravy § 52 je ochrana
zdravia a Zivotného prostredia ako vyznamnych hodnot, ktoré st uvedenou pravnou dpravou chranené
aj normami sukromného prava.2? Podporuje to aj fakt, Ze v praxi nedochadza k uplatiiovaniu Zaloéb na
zaklade porusSenia § 52 obchodného zakonnika, ato aj napriek tomu, Ze dévody pre kvalifikaciu
naplnenia tejto skutkovej podstaty by sa nasli.3°

Ohrozovanie zdravia a Zivotného prostredia ako forma nekalosutaZzného konania suvisi
s rozvojom technolégii, ktoré sa zavadzaju do vyrobného procesu s cielom minimalizovat vydavky pri
produkcii produktov na trhu. Podla § 52 obchodného zakonnika: ,0Ohrozovanim zdravia a Zivotného
prostredia je konanie, ktorym stitaZitel’ skresluje podmienky hospoddrskej stitaze tym, Ze prevddzkuje
vyrobu, uvddza na trh vyrobky alebo uskutocriuje vykony ohrozujtice zdujmy ochrany zdravia alebo
Zivotného prostredia chrdnené zdkonom, aby tak ziskal pre seba alebo pre iného prospech na tikor inych
sutaZitelov alebo spotrebitelov.” Aby ostala zachovana podstata nekalositaZzného konania, uvedenym

25 PRUCHOVA, 1.: Poznatky k systému prevence a odpovédnosti v pravu Zivotniho prostiedi. In: JANCAROVA, I. et
al.: Odpovédnost v prdvu Zivotniho prostredi — soucasny stav a perspektivy. Brno: Masarykova univerzita, 2013, s.
41 anasl.

26Problematika nekalej stitaze bola v predvojnovom obdobi upravena v samostatnom zakone - zakon ¢. 111/1927
Sb. z. a n. o ochrané proti nekalé soutézi, ktorého ustanovenie § 1 obsahovalo generalnu klauzulu nekalej sutaze,
a v ustanoveniach § 2 az 14 sa nachadzal vypocet Specialnych skutkovych podstat nekalosutazného konania
(nekala reklama (§ 2 a 3), nespravné oznacovani pivodu zboZi (§ 4 aZ 9), zlehcovani (§ 10), zneuzivani
podnikovych znacek a zevnéjsich zarizeni podniku (§ 11), podplaceni (§12), poruSovani a vyuzivani obchodnich
a vyrobnich tajemstvi (§13) a nekala soutéz osob pomocnych a pouzivani jeji soutézitelem (§ 14).

27 QVECKOVA, 0. a kol.: Obchodny zdkonnik. Komentdr. Bratislava: [IURA EDITION, 2012, s. 210.

28 FRIEDMAN, L. M.: Einige Bemerkungen iiber eine allgemeine Theorie des rechtsrelevanten Verhaltens. In:
Jahrbuch fiir Rechtssoziologie und Rechtstheorie, 1972, s. 206 a nasl.

29 KUBICEK, P,, SKRINAR, A., NEVOLNA, Z., KOLKUSOVA, R., DURICA, M.: Obchodné prdvo, op. cit,, s. 79.
30 HAJN, P.: SoutéZni chovdni a prdvo proti nekalé soutéZi. Brno: Masarykova univerzita, 2000, s. 232.
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ustanovenim sa sleduje zachovanie sutazného vztahu, ochrana spotrebitelov, ako aj dalsich sutazitelov
pred tymi sutazitel'mi na hospodarskom trhu, ktori nekonaju v silade s poziadavkami ochrany zdravia
a zivotného prostredia, nevynakladaju na svoju cinnost porovnatelné vydavky ako ,uvedomeli

sutazitelia®, oproti ktorym tak v sutazi ziskavaju urcitt vyhodu.3!

»,Ohrozovanim zdravia a Zivotného prostredia je...” — Uvedend skutkova podstata nekalej sttaze
ma povahu ohrozovacieho deliktu. Znamena to, Ze na naplnenie jej znakov sa nevyZaduje
sposobenie konkrétnej Skody a postacuje, Ze ddjde k poruseniu zakonnych povinnosti, resp. k
poruSovaniu zakonom chranenych zaujmov v oblasti ochrany zdravia a Zivotného prostredia.
».konanie, ktorym sutaZitel’ skresluje podmienky hospoddrskej stitaZe...” — Pokial' sa zameriame
na prvu vetu predmetného ustanovenia, musf ist' o aktivne konanie sutazitela, ktoré ma priamy
suvis so skreslenim podmienok hospodarskej sutaZe. NevyZaduje sa imysel ani vedomost
o0 existencii porusenia zakonnych povinnosti zo strany sutazitela, CiZe o existencii ohrozovania
zdravia alebo Zivotného prostredia.

tym, Ze prevddzkuje vyrobu, uvddza na trh vyrobky alebo uskutocriuje vykony ohrozujice zdujmy
ochrany zdravia alebo Zivotného prostredia...“ - Z uvedenej Casti ustanovenia vyplyva, Ze nie je
relevantné, pri akej ¢innosti a v akej faze ¢innosti sutazitela ku konaniu doslo. Nekalé konanie
sa tak moOZe uskutoCnit vsamotnom ,prevddzkovani vyroby“, napriklad porusenim
technologickych postupov pri procese vyroby, a to takym sp6sobom, Ze znamenaju (alebo m6zu
znamenat) hrozbu pre Zivotné prostredie alebo ludské zdravie. Vo faze prevadzkovania vyroby
moZe ist bud’ o ,nepouZivanie” urcitych ochrannych materidlov alebo Speciadlnych opatreni,
ktoré maju za ciel' chranit Zivotné prostredie (napriklad nepouZzivanie predpisanych filtrov,
ktoré maju chranit ovzdusie, vodu ¢i podu pred skodlivymi exhalatmi vznikajicimi pri vyrobe)
alebo, naopak, moZze ist o ,pouzivanie“ urcitych nepovolenych zdraviu alebo Zivotnému
prostrediu Skodlivych prostriedkov v procese vyroby (napriklad pouzivanie technolégii ktoré
maju negativny dopad na Zivotné prostredie). ,Uvedenim na trh“ sa rozumie dodanie vyrobku,
nie je podstatné ¢i odplatne alebo bezodplatne, z vyroby alebo dovozu vyrobku do distribtcie.
Tento pojem smeruje na Skodlivd povahu samotného vyrobku. Podla Hajna je sporné, ¢i podla
ustanovenia § 52 obchodného zidkonnika mozno postihovat aj Skodlivy ,spésob“ uvadzania
vyrobku na trh spocivajtci napriklad v existencii takych trhov, kde sa hromadi mnoZstvo odpadu
a podobne.32 Oveckova je vSak toho nazoru, Ze aj samotny sposob uvadzania vyrobku na trh,
ktory by ohrozoval zdravie alebo Zivotné prostredie, by bolo mozné postihovat ako porusenie
predmetného ustanovenia (napriklad sposob predaja vyrobkov na tzv. ,Ciernych troch®, kde sa
ponecha odpad na mieste bez zabezpecenia jeho odvozu a likvidacie tak, ako to predpisuju
vSeobecne zavazné normy).33 ,Uskutocriovanim vykonu“ sa da prakticky zovSeobecnit konanie
sutazitela vo forme akéhokolvek vykonu, ktory ohrozuje zaujmy ochrany zdravia alebo
Zivotného prostredia. Nemusi to byt nevyhnutne vykon v procese vyroby alebo uvadzania
vyrobku na trh, méze to byt akykolvek vykon sutazitela pocas celej doby jeho existencie a jeho
aktivit v hospodarskej sutazi. Podla niektorych autorov, medzi takéto konania moZno zaradit' aj
také procesy, kedy pri vyrobnych postupoch sutaZzitelia nereSpektuji ustanovenia pravnych
predpisov o dodrZiavanie bezpefnosti pri praci, neposkytuji zamestnancom ochranné
pomocky, pripadne nedodrziavaju pri procese vyroby iné bezpecnostné opatrenia, o zvlastnych
podmienkach pre pracu zZien, mladistvych a pod.3* Z uvedeného vyplyva, Ze sutazitel konanim

31 KUBICEK, P, SKRINAR, A., NEVOLNA, Z., KOLKUSOVA, R., DURICA., M.: Obchodné prdvo, op. cit, s. 79.
32 HAJN, P.: Soutézni chovdni a prdvo proti nekalé souteZi, op. cit., s. 233.

33 OVECKOVA, 0.: Obchodny zdkonnik. Komentdr, op. cit., s. 210.

34 HAJN, P.: SoutéZni chovdni a prdvo proti nekalé soutéZi, op. cit., s. 233.
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nemusi nevyhnutne ohrozovat Zivotné prostredie alebo zdravie tretich oséb (spotrebitelov
alebo inych sutazitelov v ramci hospodarskej sutaze), ale aj také konanie, ktoré je skodlivé pre
toho sutazitela, ktory ho sdm porusuje, pripadne je Skodlivé pre jeho zamestnancowv.3> Aj ked’ sa
zd4, Zze zadkonodarca tym, Ze pouziva v predmetnom ustanoveni pojmy ,prevddzkuje“ a
Juskutocriuje”, ako by vyzadoval existenciu sustavného alebo pokracujiceho, ¢i opakujiceho sa
konania, pre naplnenie skutkovej podstaty postaci aj jednorazovy ¢in, ktorym do6jde k naplneniu
k dalsim podmienkam v tomto ustanoveni.

».Chrdnené zdkonom...” - Ustanovenie podla § 52 obchodného zakonnika chrani vyslovne iba
zaujmy ochrany zdravia a Zivotného prostredia chranené zdkonom. V praxi to znameng, Ze sa
nemdze uplatnit v pripade akéhokolvek zaujmu na ochranu zdravia alebo zivotného prostredia
a musi existovat vopred urcita norma, vacSinou verejnopravnej povahy, ktord v zaujme ochrany
zdravia alebo Zivotného prostredia zakazuje alebo prikazuje urcité chovanie. Az pokial’ dojde zo
strany sutazitela k rozporu s takouto normou, mozno sledovat naplnenie skutkovej podstaty
podla ustanovenia § 52 obchodného zdkonnika. Demonstrativny priklad: Siesta ¢ast zakona ¢.
146/2023 7. z. o ochrane ovzduSia a o zmene a doplneni niektorych zdkonov vo svojom obsahu
upravuje zakazy a povinnosti pravnickych oséb a fyzickych osob. Podla § 31 ods. 1 pism. b) tohto
zakona, prevadzkovatelia velkych zdrojov a prevadzkovatelia strednych zdrojov su povinni
dodrziavat’ emisné limity urcené v povoleni. Pokial’ by k prevadzkovatel - sutazitel pri vykone
prevadzky nedodrzal emisné limity urcené v povoleni, doslo by k poruSeniu uvedenej normy, ¢o
by zakladalo zarovenl rozpor aj s§ 52 obchodného zakonnika.3¢ Z opa¢ného uhla pohladu:
nemozno sa domahat naplnenia skutkovej podstaty ohrozovania zdravia a zZivotného prostredia
takym Kkonanim, ktorym sutazitel skresluje podmienky hospodarskej sutaze tym, Zze
prevadzkuje vyrobu, uvadza na trh vyrobky alebo uskutoc¢iiuje vykony ohrozujice zaujmy
ochrany zdravia alebo Zivotného prostredia, pokial takéto ¢innosti st zakonom povolené, resp.
neexistuje pravna norma, ktora by takéto konanie zakazovala (v praxi: to, Ze sutaZzitel pri
prevadzke vypusta do ovzduSia Skodlivé latky nemusi nevyhnutne znamenat porusSenie
prislusnej normy, pokial' pri tom dodrziava stanovené emisné limity, a tym nedojde ani
k naplneniu skutkovej podstaty ohrozovania zdravia a Zivotného prostredia podla § 52
obchodného zakonnika). To, Ze zakonodarca pouZiva v predmetnom ustanoveni pojem ,zakon®
moZno si poloZit otazku, ¢i ustanovenie podla § 52 obchodného zakonnika chrani zaujmy
ochrany zdravia azivotného prostredia chranené vyslovne zakonom alebo by mohli byt
predmetom ochrany aj zaujmy ochrany zdravia a zivotného prostredia chranené pravnymi
normami nizsej pravne;j sily ako je zakon. V odbornej literature sa zastava nazor, Ze v takychto
pripadoch treba pouzit presnd dikciu zakona, atak by sa v pripade konania v rozpore
s prdvnymi normami niZ8ej pravnej sily, ktoré by malo viest k neod6vodnenej vyhode
v hospodarskej sutaze, malo aplikovat skér ustanovenie generalnej klauzuly podla § 44
obchodného zakonnika.3”

»--aby tak ziskal pre seba alebo pre iného prospech...“ — Podla uvedenej vety sa predpokladd, Ze na
vznik nekalositaZzného konania musi existovat motivacia sdtaZitela k ziskaniu urcitého
prospechu (napriklad vo forme uspor nakladov pri vyrobe vyrobkov, ktoré by inak musel
vynalozit na zachovanie ochrany zdravia alebo Zivotného prostredia pouzitim ochrannych
filtrov). Tento prospech v§ak nemusi byt nevyhnutne len petiazného charakteru, motivacia moze
spocivat aj v nepeniaznom prospechu (napriklad prospech vo forme ziskania dobrej povesti

35 OVECKOVA, 0.: Obchodny zdkonnik. Komentdr, op. cit., s. 210.

36 Pravna uprava ochrany zivotného prostredia je v sucCasnosti obsiahnutd v mnoZzstve vSeobecne zavaznych
pravnych predpisov.

37 Porovnaj HAJN, P.: SoutéZni chovdni a prdvo proti nekalé soutéZi, op. cit., s. 234.
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podniku sutazitela, ktory skresluje podmienky jeho domnelych ,green“ ,eko“ ,priatelskych
k zivotnému prostrediu“3® vyrobkov, ¢o vSak nezodpoveda skutocnosti). V tejto suvislosti treba
upozornit, Ze ,motivaciu ,aby tak ziskal pre seba alebo pre iného prospech” sutazitela si
nemozno zamieniat s ,imyslom“. Umysel sttaZitela sa pre naplnenie skutkovej podstaty § 52
obchodného zakonnika nevyZaduje. NevyZaduje sa ani vedomost o existencii poruSenia
zakonnych povinnosti zo strany sutaZitela, ¢iZe o existencii ohrozovania zdravia alebo Zivotného
prostredia. Podla Moravcikovej, pre naplnenie skutkovej podstaty ohrozovania zdravia a
Zivotného prostredia je potrebné vychadzat z objektivneho porusenia verejnopravnych
predpisov, ktoré mo6zu mat aj povahu sekunddrnej legislativy, pokial’ ide o oblast zakonom
chraneného zaujmu regulovanu touto legislativou.3?

- ,..ha ukor inych sttaZitelov alebo spotrebitelov.” - Konanie sutaZitela vo forme ohrozovania
zdravia a zivotného prostredia ma negativny dopad najma na inych sutaZzitelov, ktori konaju
v sulade s prislusnymi zakonmi chrdnenymi zaujmami ochrany zdravia a Zivotného prostredia
(napriklad pouzivaju zdkonom stanovené ochranné filtre pri vyrobe), a ktori si v priamom
sutaZznom vztahu s takymto sutaZitelom. Dostavaju sa tak do stutaZnej nevyhody (spocivajice;j
najma vynaloZenim vys$Sich ndkladov pri vyrobe alebo distribtcii vyrobkov), ¢im dochadza
k poruseniu zakladnych zasad hospodarskej stutaze, a to — spravodlivost’ a rovnost ucastnikov
sutaze.*® Sme tieZ toho nadzoru, Ze akdkolvek forma ohrozovania zdravia a Zivotného prostredia
podla ustanovenia § 52 obchodného zdkonnika ma v kone¢nom désledku negativny dopad aj na
konecfného spotrebitela, ktory je ohrozeny nekalym konanim. KedZe ide o ohrozovaci delikt,
postacuje, pokial' iny sutaZzitel alebo spotrebitel’ mohol byt konanim podla § 52 obchodného
zakonnika negativne ovplyvneny, aj ked redlne k ujme nedoslo.

6.4 Ochrana Zivotného prostredia v kontexte s klamlivou reklamou podla § 45
obchodného zakonnika a klamlivym oznac¢ovanim tovaru a sluzieb podla § 46
obchodného zakonnika
Okrem skutkovej podstaty nekalej sutaze podla § 52 obchodného zakonnika vo forme

ohrozovania zdravia a Zivotného prostredia, méZeme v suvislosti s ochranou Zivotného prostredia

uviest aj dalSie formy nekalosutaznych aktivit, ktoré mézu byt aplikované v pripade ohrozenia
zivotného prostredia. Ide najméa o klamlivd reklamu podla § 45 obchodného zdkonnika a klamlivé
oznacovanie tovaru a sluzieb podla § 46 obchodného zdkonnika. Uvedené ustanovenia sice vo svojom
obsahu vyslovne neodkazuji na ochranu Zivotného prostredia, v praxi vS§ak dochadza k pripadom, kedy

sutazitel' v reklame (§ 45) alebo v priamom alebo nepriamom oznaceni vyrobkov alebo sluzieb (§ 46)

vyzdvihuje priaznivy vplyv na Zivotné prostredie. Moze ist napriklad o ekologicky orientované

oznacenia vyrobkov, pripadne sluzieb (,eko-friendly*, ,bio“ ,eko ,100%-tne natural“ ai.), pripadne
sutazitel upozornuje na ekologicky priaznivé postupy pri ich vyrobe (,vyrobené Setrnym sp6sobom

k Zivotnému prostrediu®, ,vyrobené bez uhlikovej stopy“ ai.). Cielom takejto ,environmentalnej

reklamy“ zo strany sutaZitela je zaujat zakaznika - spotrebitela, na ktorého je takato reklama

smerovana. Je preukazané, Ze sucasny spotrebitel skor siahne po vyrobkoch alebo vyuzije také sluzby,

ktoré su ,priatelské k zivotnému prostrediu® 41,42

38 Z nem. ,umweltfreundlich“
39 MORAVCIKOVA, A. In: PATAKYOVA M. et al.: Obchodny zdkonnik. Komentdr, op. cit., s. 149.
40 KOLKUSOVA, R. Zasada rovnosti G¢astnikov na hospodarskej sutazi, op. cit,, s. 112 - 119.
41 7 nem. ,umweltfreundlich“

42 European Commission: Screening of websites for ‘greenwashing: half of green claims lack evidence, 2021, Brusel.
Online: https://ec.europa.eu/commission/presscorner/detail/en/ip 21 269.
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Podla § 45 obchodného zakonnika: ,Klamlivou reklamou je reklama tovaru, sluZieb, nehnutelnosti,
obchodného mena, ochrannej zndmky, oznacenia pévodu vyrobkov a inych prdv a zdvdizkov, ktord uvddza
do omylu alebo méZe uviest’ do omylu osoby, ktorym je urcend alebo ku ktorym sa dostane, a ktord v
dosledku klamlivosti méZe ovplyvnit ekonomické sprdvanie tychto os6b alebo ktord poskodzuje alebo
moZe poskodit iného sutaZitela alebo spotrebitela.“3 V samotnom znen{ ustanovenia sice nie je vyslovne
spomenuta reklama tovaru obsahujica informaciu o dopade Zivotné prostredie, no pri posudzovani
klamlivosti reklamy sa zohladnuju vSetky jej znaky, najma informacie, ktoré obsahuje (napriklad o
tovare a sluzbach, ich vyhotoveni, zloZeni, sposobe vyroby alebo dodania, zemepisnom alebo
obchodnom pévode alebo o vysledkoch, ktoré moZzno ocakavat od ich pouZitia).#¢ Ekologicky
orientované tvrdenia sdtaZitela preto mozno subsumovat medzi uvedené znaky a informacie tovaru
a sluzby podla § 45 ods. 2 pism. a).

Podla § 46 ods. 1 obchodného zakonnika: ,Klamlivym oznacenim tovaru a sluZieb je kazZdé
oznacenie, ktoré je spdsobilé vyvolat' v hospoddrskom styku mylni domnienku, Ze nim oznaceny tovar
alebo sluzby pochddzaju z urcitého Stdtu, urcitej oblasti alebo miesta alebo od urcitého vyrobcu alebo Ze
vykazuju osobitné charakteristické znaky alebo osobitnu akost. Nerozhodné je, ¢i oznacenie bolo uvedené
bezprostredne na tovare, obaloch, obchodnych pisomnostiach a pod. Takisto je nerozhodné, &i ku
klamlivému oznaceniu doslo priamo alebo nepriamo a akym prostriedkom sa tak stalo.” Ani v zneni
uvedeného ustanovenia skutkovej podstaty klamlivého oznacenia tovaru a sluzieb zakonodarca
vyslovne neuvadza za klamlivé oznacenia o vplyve na Zivotné prostredie (napriklad ,eko®, ,100%-tne
recyklovatelné“), no z extenzivneho vykladu daného ustanovenia pri posudzovani klamlivosti moZno
za klamlivé oznacenia tovaru a sluZieb povazovat aj takéto ekologicky orientované oznacenia.

V praxi mo6Zu nastat’ dve situacie:
a) environmentdalne cielena reklama alebo oznacenie tovaru nie je pravdivé
b) environmentalne cielena reklama alebo oznacenie tovaru je pravdivé

Ad a) Pokial' environmentalne cielend reklama sutazitela (§ 45) alebo environmentalne
oznacenie jeho tovaru alebo sluzieb (§ 46) nie je pravdivé, je nesporné, ze sa sutazitel dopusta
nekalosutazného konania.

Reklama, v ktorej sutazitel neopravnene pripisuje vyrobkom alebo sluzbam urcité vlastnosti (v
tomto pripade Setrné k zivotnému prostrediu, pozitivne k environmentalnemu prostrediu), napliuje
skutkovt podstatu klamlivej reklamy podla § 45 obchodného zakonnika.

Oznacenia tovaru alebo sluzieb, ktoré obsahujui nepravdivud informaciu o pozitivnom dopade na
Zivotné prostredie ¢i uz priamym sposobom (environmentalne zamerané oznacenie je uvedené priamo
na vyrobku, napriklad na jeho obale) alebo nepriamym spésobom (nepriamo posobiace na cielovi
skupinu - spotrebitela bez vyslovného uvedenia oznacenia, napriklad vizudlne, vo forme zvolenia si
zelenej farby obalu pre vyrobok s prvkami, ktoré v celkovom vizualnom dojme spdsobuji alebo mozu
spoOsobit’ u spotrebitela domnienku, Ze ide o tovar, ktory je vyrobeny Setrne k zZivotnému prostrediu),
su spoOsobilé vyvolat v hospodarskom styku mylnd domnienku, Ze nim oznaceny tovar alebo sluzby
JVykazuju osobitné charakteristické znaky alebo osobitnt akost’™, ¢im dochddza k naplneniu skutkovej
podstaty klamlivého oznacenia tovaru a sluzieb podla § 46 obchodného zdkonnika.*5

Ohrozovanie zdravia a Zivotného prostredia podla § 52 obchodného zakonnika je nepochybne
pojem Sirsi ako § 45 a § 46 obchodného zakonnika. Pokial totiz zextenzivnime vyklad ustanovenia § 52
obchodného zakonnika: ,,Ohrozovanim zdravia a Zivotného prostredia je konanie, ktorym sttaZitel
skresluje podmienky hospoddrskej stitaZe tym, Ze prevddzkuje vyrobu, uvddza na trh vyrobky alebo

43 § 45 ods. 1 Obchodného zakonnika.
44 § 45 ods. 2 pism. a) Obchodného zakonnika.
45 KUBICEK, P, SKRINAR, A., NEVOLNA, Z., KOLKUSOVA, R., DURICA, M.: Obchodné prdvo, op. cit., s. 72-73.
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uskutocriuje vykony ohrozujiice zdujmy ochrany zdravia alebo Zivotného prostredia chrdnené zdkonom,
aby tak ziskal pre seba alebo pre iného prospech na tikor inych sutaZitelov alebo spotrebitelov.”, mozno
tvrdit, Ze pod pojmom ,uvddzat’ na trh“ sa chdpe aj reklama a oznacenie tovaru. Klamliva
environmentdlne cielena reklama sutazitela (§ 45) alebo neopravnené environmentalne oznacenie
tovaru alebo sluZieb sutazitela (§ 46) ma sdbeh s ustanovenim § 52 obchodného zakonnika. Tento
nazor zastava aj Hajn*6, ako aj prislu$na zahrani¢na judikatira.4”

Ad b) Pokial ide o konanie sutazitela vo forme environmentalne cielenej reklamy, ktora vsak
nenapliiia pojmové znaky klamlivej reklamy podla § 45 obchodného zikonnika (t. j. tato reklama je
pravdiva) alebo environmentilne oznacenie tovaru, ktoré nenapiiia pojmové znaky klamlivého
oznacenia tovaru a sluzieb podla § 45 obchodného zakonnika (t. j. takéto oznacenie je pravdivé), aj
napriek tomu si moZno klast otazku, ¢i takéto konanie predsa len nie je nekalosutazné. Niektori autori
st toho nazoru, Ze reklamy a oznacenia, ktoré sa ,priatel'ské k zivotnému prostrediu® nie st ni¢im inym,
len pokusom zaposobit’ na spotrebitela s cielom ovplyvnit ich ekonomické spravanie.*® Tyka sa to
najma takych tovarov a sluZzieb, ktoré vo svojej podstate nemaju Ziadny priamy suvis s otdzkami
Zivotného prostredia. V Nemecku sa takéto konanie kvalifikuje ako reklama, ktord zneuZiva l'udské
city* a vzmysle prisluSnych pravnych predpisov a suvisiacej judikatiry moéZu aj pravdivé
environmentalne tvrdenia sutaZzitela predstavovat nekalé obchodné praktiky.5° Podla tamojsej
judikatary ,zavddzajice reklamné vyhldsenia s odkazom na Zivotné prostredie pravdepodobne
presvedcia cielovych zdkaznikov, aby urobili obchodné rozhodnutie, ktoré by inak neurobili. Pozitivne
environmentdlne vlastnosti propagované spolo¢nostami st popri hlavnej funkcii prislusného produktu
délezitym predajnym miestom pre cielovych zdkaznikov.“51

Rovnaké alebo porovnatelné postudenie veci by sa mohlo predpokladat’ aj na Slovensku a pokial
by sa konanie sutazitela nedalo subsumovat pod skutkové podstaty podla § 45, § 46 a/alebo § 52
obchodného zadkonnika, uplatnila by sa generalna klauzula nekalej sutaze podla § 44 ods. 1 obchodného
zakonnika.52 Najvyssi sud v Ceskej republike vo svojom vyroku vymedzil vztah generalnej klauzuly s
jednotlivymi skutkovymi podstatami nasledovne: ,pokud bude naplnéna nékterd ze zvldstnich
skutkovych podstat, bude mit protiprdvni jedndni soucasné znaky generdini klauzule. Na druhé strané,
dojde-li k jedndni, které nenapliiuje znaky nékteré ze zvldst upravenych skutkovych podstat, miiZe se
presto jednat o nekalou soutéZ, jestliZe nese znaky obecné skutkové podstaty.s3 Ako uvadza Hajn,
generalna klauzula nekalej sutaZe je vynimo¢ny prvok pravneho poriadku. Byva ¢asto oznacovani aj
ako ,otvoreny prdvny koncept, ktorého ucelom je zaplnenie vzniknutych medzier v prave, ktoré su
vynaliezavé subjekty prava schopné ihned’ vyuzit vo svoj prospech.5* Generalna klauzula nekalej sutaze
ma teda schopnost pokryt aj také situacie, ktoré vznikaju v dosledku vyvoja spoloc¢nosti, globalizacie,
novych technoldgii, internetu alebo obyc¢ajnou l'udskou vynaliezavostou, a ktoré by tak boli pravne
nepostihnutelné, lebo legislativne postupy a tvorba prava rozhodne nie sa tak pruzné. Tak ako je to aj

46 HAJN, P.: SoutéZni chovdni a prdvo proti nekalé soutéZi, op. cit., s. 329.
47 Rozsudok BGH zo dna 20.10.1988 vo veci [ ZR 238/87 (,...aus Altpapier*); rozsudok BGH zo diia 5.12.1996 vo
veci I ZR 140/94 (,Umweltfreundliche Reinigungsmittel).

48 BIRK, A., LOFFLER, J.: Marketing- und Vertriebsrecht (Lehr- und Praxishandbuch zum Gewerblichen Rechtsschutz,
Kartell- und Vertriebsrecht), Berlin: Vahlen, 2012, s. 198.

49 Z nem. ,gefiihlsbetonte Werbung*.
50§ 5 ods. 1 veta 2 ¢. 1 UWG (z nem. ,irrefithrende geschéftliche Handlungen®).
51 Rozsudok Krajinského sudu v Stuttgarte zo dia 10.01.2022 vo veci 36 0 92/21.

52 VECERKOVA, E.: Nekald souté? a nekald reklama (vybrané kapitoly). 1. vyd., Brno: Masarykova univerzita v Brne,
2005, s. 77.

53 Rozhodnutie Najvyssieho stidu CR zo diia 4. aprila 2006 sp. zn. 32 Odo 1370,/2005.
54 HAJN, P.: Generalni klauzule proti nekalé soutéZi a jeji funkce. In: Prdvni rddce, 1996, ¢. 8, s. 9-11.
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v uvedenom pripade environmentalne cielenej reklamy, ktord vSak nemusi naplnit pojmové znaky
klamlivej reklamy podla § 45 obchodného zakonnika a ani pojmové znaky klamlivého oznacenia tovaru
a sluzieb podla § 45 obchodného zakonnika.

Zaver

V prispevku sme strucne definovali pravo Zivotného prostredia, hospodarsku sutaz a nasledne
sme skumali, v ktorych pramenoch prava v oblasti hospodarskej stutaze na Slovensku sa uplatiiuje
princip ochrany Zivotného prostredia. Zamerali sme sa na oblast nekalej sutaZe, ktora je upravena v §
44 anasl. obchodného zakonnika. V tej suvislosti sme podrobne analyzovali § 52 obchodného
zakonnika obsahujuci ,ohrozovanie zdravia a zivotného prostredia“ ako skutkovi podstatu nekalej
sutaZe, priCom v samotnom vyklade tohto ustanovenia sme sa zamerali na ochranu Zivotného
prostredia. Princip ochrany Zivotného prostredia v nekalej sutazi sme skimali aj v kontexte s klamlivou
reklamou podla § 45 obchodného zakonnika a klamlivym oznacovanim tovaru a sluZieb podla § 46
obchodného zakonnika. Uvedené ustanovenia st v praxi najcastejSie uplatiiované pri environmentalne
klamlivych tvrdeniach sutazitelov. V tej suvislosti sme poukazali na mozny subeh uvedenych
ustanoveni s § 52 obchodného zakonnika. Metédou kompardcie sme porovnali environmentalne
tvrdenia sutazitelov spocivajice v reklame alebo v oznaceni tovarov alebo sluzieb, a to podla toho, ¢i sa
zakladaji na pravdivom tvrdeni alebo na nepravdivom tvrdeni. Pokial environmentalne cielena
reklama sutazitela (§ 45) alebo jeho environmentalne oznacenie tovaru alebo sluzieb (§ 46) nie je
pravdivé, je nesporné, ze sa takyto sutazitel dopusta nekalosutazného konania. Pokladame si otazku,
¢i aj v pripade pravdivého environmentdlneho tvrdenia sutaZitelov spocivajuceho v reklame alebo
v oznaceni vyrobku, sa sutazitel' dopusta nekalosutazného konania. V tej suvislosti odkazujeme na
nemeckd ustdlenu judikatdru, ktora takéto konania (ato aj napriek tomu, Ze nie su klamlivé),
kvalifikuje ako reklamu, ktora zneuziva l'udské city, a je postihnutelna ako jedna z nekalych obchodnych
praktik podla § 5 ods. 1 druhej vety UWG. Tyka sa to najma takych tovarov a sluzieb, ktoré vo svojej
podstate nemaji Ziadny priamy suvis s otdzkami Zivotného prostredia. S odkazom na Zivotné
prostredie su zavadzajlce, maju za ciel' presved(it cielového spotrebitela, aby urobil obchodné
rozhodnutie, ktoré by inak neurobil. Takéto postidenie veci by sa mohlo predpokladat aj na Slovensku
a pokial by sa konanie sutazitela nesubsumovalo pod skutkové podstaty podla § 45, § 46 a/alebo § 52
obchodného zakonnika, uplatnila by sa generalna klauzula nekalej sutaze podla § 44 ods. 1 obchodného
zakonnika. Univerzalny charakter a vysoka flexibilita generalnej klauzuly nekalej sutaze je jedinou
moZnostou, ako udrzat krok s neustale meniacimi sa nekalymi praktikami sutaZitelov v hospodarskej
sutazi, ako je to aj v pripade environmentalne klamlivych tvrdeni sutazitelov. Na charaktere takto
vSeobecne koncipovanej generalnej klauzule nekalej stitaze spociva celé pravo nekalej sutaze v ramci
EU.55

V prave EU o nekalej stitaZi sa princip ochrany Zivotného prostredia stava stale viac aktualnym.
Silny celospoloCensky zdujem na ochrane Zivotného prostredia atrvalo udrZatelnom rozvoji tak
predstavuje jednu zo zakladnych zasad, na ktorych spoéiva pravo EU a tato zasada sa premieta aj do
prava nekalej sutaze. Prikladom je aj sticasny boj proti environmentalne klamlivym vyhlaseniam (v
suvisiacej odbornej literattire sa tieZ uvddza pojem ,zelené tvrdenia“ z angl. ,greenwashing”). Diia 22.
marca 2023 bol prijaty Navrh smernice Eur6pskeho parlamentu a Rady o zdovodiiovani a oznamovani
vyslovnych tvrdeni tykajucich sa Zivotného prostredia (smernica o tvrdeniach tykajucich sa Zivotného
prostredia). Vo vSeobecnosti méZzeme konsStatovat, Ze ticelom tejto smernice je zabezpecit vysoku

55 SENFTLEBEN, M.: Protection against unfair competition in the European Union: from divergent national
approaches to harmonized rules on search result rankings, influencers and greenwashing. In: Journal of
Intellectual Property Law & Practice, 2024, Volume 19, Issue 2, p. 149-161. Online:
https://doi.org/10.1093 /jiplp/jpad123.
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uroven ochrany spotrebitela a zivotného prostredia. Pravna regulacia nekalej stitaze sa vztahuje na
explicitné environmentalne tvrdenia sutazitelov o vyrobkoch uvadzanych na trh alebo do prevadzky,
ktoré mo6zu zavadzat spotrebitela o ich ,ekologickosti®

Zaverom konStatujeme, Ze hodnoty zdravia a Zivotného prostredia na jednej strane a hodnota
uspechu v hospodarskej stitaZe na strane druhej su vocli sebe v pomere komplementarity a vzajomnej
konkurencie.>¢ Snahy dosiahnut sutazného tUspechu sa ¢asto uskutociiuje na ukor tychto zakladnych
ludskych hodnét a Cinnost sutaZzitelov sa moZze prejavovat ich konanim na tkor buducich genericii.
Neekologické aktivity v hospodarskej sutazi ohrozuji budice prirodné podmienky ludskej existencie.
Aj napriek tomu, Ze zakotvenie Specialnej skutkovej podstaty nekalej suitaze ,ohrozovanie zdravia a
zivotného prostredia“ v § 52 obchodného zdkonnika ma skor symbolicky vyznam reflektujuci
novodobé snahy o zviditelnenie potreby ochrany Zivotného prostredia, pokial’ d6jde v praxi k ispeSnej
Zalobe na zaklade naplnenia tejto skutkovej podstaty, mame za to, Ze to nebolo zo strany zakonodarcu
zbytoc¢né.
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7 Medzinarodna pravomoc pre sukromnopravne naroky na nahradu S$kody
spOsobenej na zZivotnom prostredi
Lubica Gregovd Siricovd

Uvod

Skoda spdsobend na Zivotnom prostredi méze mat’ cezhrani¢ny efekt. V klasickej konfiguracii
myslime na pripad, ked konanim vjednom Stite je spOsobend Skoda na tzemi iného Statu.
Medzinarodny prvok moZe spocivat i v subjektoch pravneho vztahu: v situdcii, ked’ pri¢ina i nasledok
su sustredené v jednom State, ale osoba zodpovedna za Skodu ma bydlisko alebo sidlo v inom State ako
poskodeny. Nasledné tusilie o ndhradu spdsobenej sSkody cestou civilného konania v sebe nutne zahrna
aplikaciu noriem medzinarodného prava siukromného. V prvkom kroku musi Zalobca zvazovat to, na
sudy ktorého Statu sa m6ze obratit ohladne svojho naroku na nahradu skody; rovnako tak stid musi
zvazit, ¢i ma medzinarodnd pravomoc o predmetnom naroku konat.!

V nasledujicom rozbore sa sustredime na otazku medzinarodnej pravomoci sudov v pripade
konania o nahrade environmentalnej skody s cudzim prvkom z pohladu sidov Slovenskej republiky.
Preskimame relevantné pramene vnutro$tatneho poévodu itie obsiahnuté vprave EU
a medzinarodnych zmluvach.

7.1 Pramene medzinarodného prava procesného pre skodu na Zivotnom prostredi
Vo vacSine pripadov sa medzindrodnda pravomoc stdov pri $kode na Zivotnom prostredi bude

urcovat podla noriem nariadenia Brusel Ia,? nakol'’ko uvedeny narok spada do vecného rozsahu tohto
nariadenia (resp. nie je vyluceny v ¢l. 1 ods. 2 nariadenia). Vynimoc¢ne dostane pred nariadenim
prednost medzinarodna zmluva. RozliSovat pritom musime viacero kategorii medzinarodnych zmlav.
Normy o pravomoci zakotvené vo vnatroStatnom predpise sa uplatnia len zvySkovo - vtedy, ak nebude
vyuzitelna ani prednostna tprava obsiahnuta v sekundarnom prave EU, ani Ziadna medzinarodna
zmluva.

7.2 Medzinarodné zmluvy relevantné pri posudzovani medzinarodnej pravomoci pre
environmentalnu Skodu
Medzinarodné zmluvy budeme v nasledujicich statiach rozliSovat do jednotlivych skupin vo

vdzbe na nariadenie Brusel Ia, preto pouZijeme kategorizaciu, ktora je vlastnd tomuto nariadeniu.
Zamerom je poukazat na vzajomné aplika¢né vztahy medzi nariadenim a medzinarodnymi zmluvami.

7.2.1 Medzindrodné zmluvy podla ¢lanku 71 nariadenia Brusel la
Po prvé, podla ¢lanku 71 toto nariadenie nema vplyv na dohovory, ktorych su clenské staty

zmluvnymi stranami a ktoré upravuju pravomoc v Specifickych veciach. Cielom uvedeného c¢lanku je
vyriesit konflikty medzi nariadenim Brusel Ia a mnohostrannymi dohovormi, ktoré ¢lenské $taty prijali
v oblasti medzinarodného prava procesného. Zaroveni sa predpoklada, Ze v niektorych oblastiach je
potrebna Specidlna uprava.? Zamerom clanku je umoznit ¢lenskym Statom, aby dodrziavali svoje

1 Otazke rozhodného prava pre cezhrani¢ni Skoda na Zivotnom prostredi sme sa uz venovali v publikacii
GREGOVA SIRICOVA, L: Crossborder Environmental Damage: What is the Applicable Law? In: KLUCKA, J,,
BAKOSOVA, L. (Eds.): Green ambitions for sustainable development: past, present and future. Praha: Nakladatelstvi
Leges, 2022. ISBN 9788075026354. s. 129-154.

2 Nariadenie Eurépskeho parlamentu a Rady (EU) ¢.1215/2012 z 12. decembra 2012 o pravomoci a o uznavani
a vykone rozsudkov v ob&ianskych a obchodnych veciach (prepracované znenie), U.v. EU L 351, 20.12.2012, s. 1-
32. Dalej ako ,nariadenie Brusel Ia“

3 MANKOWSK], P.: Art. 71. In MAGNUS, U, MANKOWSK]I, P.: Brussels Ibis Regulation Commentary. Koln: Verlag Dr.
Otto Schmidt KG. ISBN (eBook) 978-3-504-38759-4, s. 1015.
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zavazky vyplyvajice z medzinarodného prava. Nebudu tu patrit dohovory uzatvorené vylu¢ne medzi
Clenskymi Statmi (nariadenie Brusel [a v zmysle ¢lanku 69 tieto dohovory nahradza).

Slovenska republika je stranou viacerych medzinarodnych dohovorov, ktoré boli prijaté s cielom
pravnej Upravy obcianskopravnej zodpovednosti za osobitne zavazné Skody na zivotnom prostredi, pri
ktorych sa da ocakavat cezhrani¢ny presah. Ide o Skody sposobené jadrovou udalostou, ropnymi
latkami a olejom zo zasobnikov.

Dohovor o obcianskoprdvnej zodpovednosti za skody spésobené jadrovou udalostou* obsahuje
normy o medzinarodnej pravomoci v ¢lanku XI. Podla odseku 1 plati, Ze pravomoc majd sudy tej
zmluvnej strany, na ktorej uzemi jadrova udalost nastala.5 Podla odseku 2, ak sa jadrova udalost
odohrala mimo tizemia ktorejkolvek zo zmluvnych stran alebo ak sa miesto jadrovej udalosti neda
presne urcit, prdvomoc maju sudy Statu zariadenia zodpovedného prevadzkovatela.6 Odsek 3 osobitne
upravuje situaciu, ak podla odsekov 1 a 2 tohto ¢lanku maji pravomoc sudy viac ako jednej zmluvne;j
strany. Ak jadrova udalost nastala ¢iasto¢ne mimo tizemia ktorejkolvek zo zmluvnych stran a ¢iasto¢ne
na uzemi jednej zmluvnej strany, bude mat pravomoc sud tej zmluvnej strany, na ktorej izemi sa tato
jadrova udalost c¢iastocne odohrala. Vo vSetkych ostatnych pripadoch bude mat pravomoc sud tej
zmluvnej strany, na ktorej sa dohodli zmluvné strany, ktorych sidy maja pravomoc podla odsekov 1
alebo 2 tohto ¢lanku.

Normu o medzinarodnej pravomoci obsahuje aj Dohovor o obcianskoprdvnej zodpovednosti za
Skody vzniknuté v désledku znecistenia ropnymi ldtkami.” Na rozdiel od predchadzajuceho dohovoru,
pravomoc nevznika v mieste havarie, ale v miestach vzniku Skody. Podla ¢lanku IX, ak havaria sposobila
Skodu v désledku znecistenia na izemi jedného alebo viacerych zmluvnych statov alebo ak boli prijaté
preventivne opatrenia na predchadzanie alebo minimalizaciu $kod vzniknutych v désledku znecistenia
na tomto Uzemi, Zaloby o nahradu skody sa mo6zu podavat iba na stidoch ktoréhokolvek takéhoto
zmluvného Statu alebo zmluvnych $tatov. Na uvedent upravu nadvazuje Medzindrodny dohovor o
zriadeni medzindrodného fondu na kompenzdciu skéd vzniknutych v désledku znecistenia ropnymi
ldtkam,8 ktory vo svojom Clanku 7 upravuje medzinarodni pravomoc pri Zalobach voci Fondu.

Napokon, za medzinarodny dohovor v Specifickych veciach, ktory ma prednost’ pre nariadenim
Brusel Ia, je mozné povazovat i Medzindrodny dohovor o oblianskoprdvnej zodpovednosti za $kody
vzniknuté v désledku znelistenia olejom zo zdsobnikov.° Jeho norma o stidnej pravomoci, zakotvena
v ¢lanku 9, je naformulovand rovnako ako vys$Sie uvedend norma pre Skodu vzniknutd v désledku
znecistenia ropnymi latkami (t.j. pravomoc v miestach vzniku skody).

4 Oznamenie MZV SR ¢. 70/1996 Z. z. (Vieden, 1963). Suvisiacim predpisom je Spolo¢ny protokol k aplikacii
Viedenského dohovoru a Parizskeho dohovoru (oznamenie MZV SR ¢. 71/1996 Z. z.).

5 Slovensky preklad pouziva terminoldgiu ,prislusnost”, ,prislusné sudy*

6 ...jurisdiction over such actions shall lie with the courts of the Installation State of the operator liable.“. Preklad do
slovenského jazyka uverejneny v oznameni MZV SR ¢. 71/1996 Z. z. nie je spravny, nakol’ko nie je formulovany
ako norma o pravomoci, ale ako kolizna norma (ktorou sa urcuje rozhodné pravo): ,Ak sa jadrovd udalost
odohrala mimo tizemia ktorejkolvek zo zmluvnych strdn alebo ak sa miesto jadrovej udalosti nedd presne urcit, je
vo veci zaloby rozhodné prdvo stdtu zariadenia zodpovedného prevddzkovatela“.

7 Oznamenie MZV a EZ SR ¢. 335/2013 Z.z. (dohovor z roku 1969 v zneni Protokolu z roku 1992).

8 Ozndmenie MZV a EZ SR ¢. 332/2013 Z.z. (dohovor z roku 1971 v zneni Protokolu z roku 1992).

9 Ozndmenie MZV a EZ SR ¢. 336/2013 Z.z. (Londyn, 2021).
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7.2.2 Medzindrodné zmluvy podla ¢ldnku 73 ods. 1 nariadenia Brusel la
Po druhé, nariadenie v ¢lanku 73 ods. 1 vyslovuje, Ze uplatiiovanie Luganskeho dohovoru z roku

200710 nie je dotknuté. Lugansky dohovor vychadza z pravidiel zakotvenych v nariadeni Brusel .11
Vzhladom na zmluvné strany dohovoru sa takto bude postupovat' v pripadoch tykajticich sa Svaj¢iarska,
Nérska a Islandu.

7.2.3 Medzindrodné zmluvy podla ¢lanku 73 ods. 3 nariadenia Brusel la
Po tretie, vzmysle clanku 73 ods. 3 budi mat pred nariadenim prednost dvojstranné

medzindarodné zmluvy, ktoré clensky s$tat uzatvoril s tretimi Statmi. Slovenska republika ma na
bilaterdlnej tirovni v oblasti medzindrodného prava sikromného upravené vztahy k priblizne trom
desiatkam tretich Statov.12 Nie vSetky zmluvy vSak obsahuju ustanovenia o medzinarodnej pravomoci
pouZzitelné pre skimanu situaciu (ndhrada Skody spdsobenej na Zivotnom prostredi). Relevantné
ustanovenia sa nachadzaju len v styroch spomedzi vsetkych zmluv.

Podla ¢l. 33 zmluvy s Kubou sa pravomoc urci na zaklade kritéria miesta, kde do$lo ku konaniu
alebo opomenutiu, z ktorych vznikd povinnost nahradit Skodu.!3 Totozné pravidla sa nachadza
v zmluve s Viethamom#4 (¢lanok 33).

V zmluve s Mongolskom15 je pravomoc upravena v ¢lanku 37 ods. 1 tak, Ze ju ma sud zmluvne;j
strany, na Uzemi ktorej ma odporca bydlisko. Pravomoc ma aj sid zmluvnej strany, na izemi Ktorej ma
bydlisko navrhovatel, pod podmienkou, Ze na tomto Gzemi je predmet sporu alebo majetok odporcu.
Dohody o vol'be pravomoci sa v zmysle ¢lanku 37 ods. 2 nepripustaju.

Poslednom zmluvou, v ktorej je moZné identifikovat pravidlo o pravomoci pre $kodu na
Zivotnom prostredi, je zmluva uzatvorena so ZSSR,!¢ v stucasnosti platiaca voC¢i Ruskej federacii,
UKkrajine a Bielorusku. Podla ¢lanku 38 ods. 3 je dana pravomoc sudu zmluvnej strany, na izemi ktorej
doslo ku konaniu alebo k udalosti zakladajtcej narok na ndhradu Skody. PoSkodeny méze podat navrh
aj na sude zmluvnej strany, na Uzemi ktorej ma odporca bydlisko.

Z dalsieho vykladu bude zretelné, Ze kritérid dohodnuté v bilateralnych zmluvach sa lisia od tych,
ktoré ustanovuje nariadenie Brusel Ia.

7.3 Analyza noriem nariadenia Brusel Ia pre naroky na nahradu skody na Zivotnom
prostredi
Podla noriem nariadenia Brusel Ia postupujeme vtedy, ak narok na ndhradu skody nespada pod
Ziadnu z vyssie uvedenych medzinarodnych zmliv, ktoré maji pred tymto nariadenim prednost.

10 Dohovor o pravomoci a 0 uznavani a vykone rozsudkov v obé&ianskych a obchodnych veciach, U. v. EU L 339,
21.12.2007, s. 3-41 (Lugano, 2007).

11 Nariadenie Rady (ES) ¢.44/2001 z22.decembra 2000 o pravomoci aouznavani avykone rozsudkov
v obcianskych a obchodnych veciach, mimoriadne vydanie v slovenskom jazyku: Kapitola 19, Zvazok 004, S. 42 -
64.

12 Do Gvahy berieme pocet zmluvnych stran, nie pocet zmliv (nakol'ko niektoré zmluvy st zavazné voci viacerym
Statom z dévodu sukcesie - napr. zmluva uzatvorend so ZSSR). Prehladny zoznam uvadza stranka Ministerstva
spravodlivosti:https://www.justice.gov.sk/agenda-ministerstva/medzinarodne-pravo/justicna-
spolupraca/pramene-prava/ (navstivené 1.9.2024).

13 Zmluva medzi CSSR a Kubanskou republikou o vzdjomnej pravnej pomoci v ob&ianskych, rodinnych a trestnych
veciach (Praha 18. 4. 1980, vyhl. ¢. 80/1981 Zb.).

14 Zmluva medzi CSSR a Vietnamskou socialistickou republikou o pravnej pomoci vo veciach obéianskych a
trestnych (Praha, 12. 10. 1982, vyhl. ¢. 98/1984 Zb.).

15 Zmluva medzi CSSR a Mongolskou Iudovo-demokratickou republikou ludovo-demokratickou republikou o
poskytovani pravnej pomoci a o pravnych vztahoch v obc¢ianskych, rodinnych a trestnych veciach (Ulanbatar 15.
10.1976, vyhl. ¢. 106/1978 Zb.).

16 Zmluva medzi CSSR a ZSSR o pravnej pomoci a pravnych vztahoch vo veciach obéianskych, rodinnych
a trestnych (Moskva 12. 8. 1982, vyhl. ¢. 95/1983 Zb.).
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KIicovou otazkou, ktorou sa musime na Gvod pri aplikacii nariadenia zaoberat, je osobny (personalny)
rozsah nariadenia:17 ma Zalovany bydlisko v ¢lenskom $tate EU?

Bydlisko je pritom v pripade obchodnych spoloc¢nosti alebo inych pravnickych osdb alebo
zdruzenti fyzickych alebo pravnickych oséb zadefinované v ¢clanku 63 ods. 1 (tri alternativne kritéria:
registrované sidlo alebo ustredie alebo hlavné miesto podnikatelskej ¢innosti; staci naplnit jedno z
nich). V ¢lanku 63 ods. 2 sa pojem ,sidlo“ definuje pre jurisdikcie, ktoré tento pojem nepoznaju (Cyprus
a Irsko).

Pri fyzickych osobach vsSak nariadenie ohladne kritéria bydliska vyslovene odkazuje na jeho
potiatie vo vnutrostatnych pravnych poriadkoch ¢lenskych statov (¢lanok 62). Pojem sa teda nebude
vykladat jednotne a autondmne, ale pre kaZzdy Clensky $tat osobitne. V pripade Slovenskej republiky
vychadzame pri vyklade pojmu bydlisko na ti€ely nariadenia Brusel la z rozhodnutia NajvysSieho sidu
SR,18 ktory stanovil, Ze ide o miesto, kde sa osoba skutocCne trvale zdrZuje, aj ked’ je prihlasena na trvaly
pobyt v obvode iného sudu. Najvyssi sud vyslovil, Ze pojmy bydlisko a trvaly pobyt nie je mozné
stotozniovat (registrovany pravny stav), pretoZe fyzickid osoba sa na mieste trvalého pobytu nemusi
realne zdrZiavat.

7.3.1 Zalovany s bydliskom v ¢lenskom $tdte
V pripade, Ze Zalovany ma bydlisko v niektorom ¢lenskom $tate, mdZe sa spolahnut na to, Ze sa

voc¢i nemu budd pouZivat len pravidld medzindrodnej pravomoci zjednotené v nariadeni Brusel la.
Clanok 5 nariadenia uklada, Ze vo¢i uvedenej osobe nie je moZné pouZit vnutrostitne normy
0 pravomoci.

V ramci nariadenia Brusel Ia sa kritérium vSeobecnej pravomoci nachadza v ¢lanku 4. Este pred
jeho aplikdciou je potrebné zvazit pravidla Speciidlnej povahy, ktoré sui v pozicii vynimiek voci
vSeobecnému pravidlu, ktoré v tomto zmysle vystupuje ako lex generalis. Na prvom mieste je vylu¢na
pravomoc (Cl. 24 Brusel Ia), ktora sa na situaciu skimaného naroku na nahradu skody na Zivotnom
prostredi nevztahuje. Ochranné ustanovenia zamerané na slabsie zmluvné strany (¢l. 10-23 Brusel Ia)
sa z povahy veci tiez nepouziji. Odklonom od vSeobecného kritéria je aj vol'ba pravomoci (¢l. 25 Brusel
[a), ktora je moZna aj pre deliktudlne naroky, hoci slovenska jazykova verzia takto nevyznieva.19

V pripade, Ze strany nevyuzili ¢lanok 25 a k prorogacii pravomoci nedoslo (¢o bude zrejme
vacSina pripadov), urci sa pravomoc na zaklade vSeobecného pravidla obsiahnutého v ¢lanku 4 ods. 1.
Zalobu je mo%né podat’ v ¢lenskom $tate bydliska Zalovaného. Nariadenie ete pontika Zalobcovi dalsie
zalobné moznosti, ktoré moze vyuZzit popri kritériu bydliska Zalovaného (ide o kritérid osobitne;j
pravomoci v €l. 7-9 Brusel 1a).

Alternativou v pripade naroku na ndhradu Skody na Zivotnom prostredi bude zaloZenie
pravomoci na zaklade ¢l. 7 bod 2, ktory sa tyka narokov z mimozmluvnej zodpovednosti a pravomoc
konstruuje v prospech sidov podla miesta, kde doslo alebo by mohlo dojst ku skutocnosti, ktora

17 Takto personalny rozsah nariadenia chapu Lazi¢ a Mankowski (LAZIC, V., MANKOWSK]I, P.: The Brussels I-bis
Regulation: Interpretation and Implementation. Edward Elgar Publishing Limited, 2023. ISBN 9781800370159 -
eBook, s. 54). Magnus naopak uvadza, Ze nariadenie nevyzaduje osobitné persondlne poziadavky (zakladné
pravidlo, Ze zZalovany musi mat’ bydlisko v ¢lenskom State sa podla neho tyka skor izemného prepojenia medzi
sporom asudom). MAGNUS, U.: Introduction. In: MAGNUS, U, MANKOWSKI, P.: Brussels Ibis Regulation
Commentary. Kéln: Verlag Dr. Otto Schmidt KG. ISBN (eBook) 978-3-504-38759-4, s. 36.

18 Uznesenie Najvyssieho sudu SR sp. zn. 4 Cdo 40/2014 z 19. 2. 2015.

19 Clanok 25 ods. 1 Brusel Ia uvadza, %e zvolit’ si pravomoc mozu ,ucastnici zmluvy*. Toto ustanovenie s ohladom
na ostatné jazykové verzie vykladdme tak, Ze sa vztahuje na dcastnikov samotnej dohody o volbe pravomoci.
CSACH, K:, GREGOVA SIRICOVA, L.: Ur¢ovanie pravomoci pri rozhodovani o obéianskych a obchodnych veciach.
In: CSACH, K., GREGOVA SIRICOVA, I, JUDOVA, E.: Uvod do stiidia medzindrodného prdva siikromného. Bratislava:
Wolters Kluwer, 2018, s. 79.
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zaklada takyto narok. Uvedené kritérium pravomoci nie je v nariadeni definované aako také si
vyzaduje jednotny aautonémny vyklad, oddeleny od jeho chapania v pravnych
poriadkoch jednotlivych ¢lenskych $tatov EU. Interpreticiu kritéria nachddzame v dlhom slede
judikatov Sidneho dvora EU. Hned prva prejudicialna otazka poloZena v tejto suvislosti sa tykala $kody
spdsobenej na Zivotnom prostredi. V zndmom pripade 21/76 Bier bola posudzovana situdcia, pri ktorej
subjekty usidlené v Holandsku (podnikatel’ v zadhradnictve a nadacia pre ochranu vod rieky Ryn) na
holandskom sude Zalovali francizsku obchodnu spolo¢nost prevadzkujicu bane v Alsasku a tvrdili, Ze
v dosledku banskej Cinnosti stiipla salinita rieky Ryn, ¢o spdsobuje Skody na holandskom tizemi.20
Sddny dvor stanovil, Ze kritérium v ¢lanku 5 bod 3 Brusel I (v sti¢asnosti ¢l. 7 bod 2 Brusel 1a) zahfiia
tak miesto, kde doslo k pri¢innej udalosti, ktora viedla k tejto Skode (miesto priciny), ako aj miesto, kde
vznikla Skoda (miesto nasledku); tieto kritéria si rovnocenné a Zalobca si z nich méze vybrat.2! Pravna
veda medzinarodného prava sukromného hovori o tzv. principe vSadepritomnosti (principle of
ubiquity).2?

Vo vacSine pripadov sa miesto pri¢iny a miesto nasledku zhoduje. Dané rozliSovanie ma priestor
len v pripadoch tzv. diStan¢nych deliktov, kde pri¢ina a nasledok su lokalizované v rozdielnych statoch.
Skoda na Zivotnom prostredi sa uvadza prave ako priklad désledku distan¢ného deliktu, kedZze $kodlivy
ucinok moZze byt z miesta pricCiny Sireny prirodnymi silami cez hranice Statov (napr. vzduchom, riekou,
morom). Stidny dvor EU sa uZ zaoberal Zalobou, v ktorej vlastnik pozemkov v jednom $tate Ziadal, aby
sa zabranilo obtaZovaniu Skodlivinami alebo riziku tohto obtaZovania, spdsobenému ionizujicim
Ziarenim pochadzajicim z jadrovej elektrarne umiestnenej na Uzemi $tatu susediaceho Statu. Vo
svojom rozhodnuti Sudny dvor stanovil, Ze dana situacia nespada pod vylu¢ni pravomoc (nejde
o vecnopravny narok), pricom poukazal na aplikovatelnost’ Kritérii judikovanych v pripade Bier.23
Potrebné je dodat’ dalsi zaver vychadzajtici z rozhodnutia Stidneho dvora EU:2¢ ak $koda vznikla vo
viacerych Statoch, potom miesto nasledku zaklada pravomoc sidu len v rozsahu skody (tzv. mozaikovy
princip).2s RozliSovat pritom musime priamu $kodu a jej nepriame nasledky, nakol'’ko pravomoc vznika
len v mieste vzniku priamej $kody.26 Co sa tyka kritéria miesta, kde do$lo k udalosti, ktora spdsobila
Skodu (miesto priciny), toto kritérium zakladda pravomoc ohladne celej Skody, teda pre suhrn
Ciastkovych skdd sp6sobenych na tizemi viacerych Statov.

Potencidlne by skimany deliktudlny narok vramci ¢lanku 7 mohol spadat aj pod bod 3
(pravomoc vo veciach ob¢ianskopravnych narokov na nahradu $kody alebo navratenie do povodného
stavu v suvislosti s trestnym ¢inom - konat mozno na side Konajiicom v tejto trestnej veci, ak tento sud
ma podla vnutrostatneho pravneho poriadku pravomoc konat v obcianskych veciach). Vyuzit by
teoreticky bolo mozné aj kritérium v bode 5 toho istého ¢lanku a Zalobu podat’ v sporoch tykajucich sa
¢innosti organizacnej zlozky, obchodného zasttipenia alebo inej pobocky na sidoch podla bydliska
organizacnej zloZky, obchodného zastipenia alebo inej pobocky.

20 Rozsudok Sudneho dvora z 30. novembra 1976 vo veci 21/76 Handelskwekerij G.J. Bier BV v. Mines de Potasse
d’Alsace SA [1976] ECR 1735, 1746, body 2-4.

21 Jbidem, body 15-19, 24-25.

22 MANKOWSK], P.: Article 7. In: MAGNUS, U., MANKOWSKI, P.: Brussels Ibis Regulation Commentary. Koln: Verlag
Dr. Otto Schmidt KG. ISBN (eBook) 978-3-504-38759-4, s. 259.

23 Rozsudok Sudneho dvora EU vo veci C-343/04 Land Oberdsterreich proti CEZ, a. s., ECLI:EU:C:2006:330, bod
38.

24 Rozsudok Stdneho dvora EU vo veci C-68/93 Fiona Shevill v. Presse Alliance SA, 1995, ECLI:EU:C:1995:61,
body. 28-33.

25 MANKOWSK], P.: Article 7. In: MAGNUS, U., MANKOWSK]I, P.: Brussels Ibis Regulation Commentary. Koln: Verlag
Dr. Otto Schmidt KG. ISBN (eBook) 978-3-504-38759-4, s. 261.

26 Rozsudok Stidneho dvora EU vo veci C-343/19 Verein fiir Konsumenteninformation v. Volkswagen AG,
ECLI:EU:C:2020:534, bod. 26.
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Do systému noriem osobitnej pravomoci patri aj clanok 8, ktory sa zameriava na naroky, ktoré st
istym spdsobom prepojené. Sid ma pravomoc aj vtedy, ak ide o jedného z viacerych Zalovanych s tym,
Ze naroky su navzajom tak suvisiace, Ze je vhodnejSie o nich konat' a rozhodnut spoloc¢ne, resp. v inych
situdciach viacerych ucastnikov konania (rucenie). Sid ma pravomoc aj pri vzajomnych narokoch
a vtedy, ak vo veciach suvisiacich so zmluvou Zalobu moZno spojit so Zalobou proti tomu istému
Zalovanému vo veciach vecnych prav k nehnutelnosti, na side ¢lenského $tatu, na uzemi ktorého sa
majetok nachadza (pre narok na nahradu skody na Zivotnom prostredi irelevantné).

Pre Uplnost dodajme, Ze pravomoc si sud Clenského statu moze zalozit aj vtedy, ak sa Zalovany
podriadi jeho pravomoci v zmysle ¢lanku 26 Brusel Ia (tzv. implicitna vol'ba pravomoci). Uvedeny zaver
sud vyvodi z toho, Ze Zalovany sa zdc¢astnil konania a pri svojom prvom ukone na stide nenamietal
absenciu pravomoci.

7.3.2 Zalovany s bydliskom tretom Stdte
V pripade negativnej odpovede - ak zalovany svoje bydlisko v Ziadnom ¢lenskom $tate EU nema

- bude rozsah uplatiiovania nariadenia Brusel Ia obmedzeny. Medzinarodnt pravomoc stidu ¢lenského
$tatu EU bude mozné na zaklade nariadenia zaloZit len v pripade situacii vymenovanych v ¢lanku 6
nariadenia. Tam uvedené prvé dve moznosti nie si v pripade naroku na ndhradu $kody na Zivotnom
prostredi relevantné, kedZe sa tykaju narokov vyplyvajuicich so Specifickych (chranenych) zmluvnych
typov (€l. 18 ods. 1 pre spotrebitelské zmluvy a ¢l. 21 ods. 2 pre individualne pracovné zmluvy). Vyuzit
nebude mozné ani ustanovenie o vyluénej pravomoci (¢l. 24), kedZe Ziadna z tam uvedenych situdcif
nebude relevantna pri nahrade Skody na Zivotnom prostredi. Poslednou moznostou je zaloZit
pravomoc na zaklade dohody (¢l. 25 pre dohody vyslovné, ¢l. 26 pre implicitné27), ¢o pri naroku na
ndhradu skody je sice moZné, ale nie je pravdepodobné.z8

Ak nie je moZné vyuZit Ziadne zuvedenych kritérii nariadenia, potom sa pravomoc sudov
kazdého clenského statu urci podla pravneho poriadku tohto clenského statu. V pripade sudov
Slovenskej republiky sa budu zvazovat’ kritéria zakotvené v zakone ¢. 97/1963 Zb. 0 medzinarodnom
prave sukromnom a procesnom.?® Normy o pravomoci sa nachadzaju §§ 37-47a. Spomedzi nich
poukadzeme na relevantné ustanovenia.

7.4 Analyza noriem ZMPS relevantnych pri posudzovani medzinarodnej pravomoci
pre environmentalne $kody
Zakladna norma o pravomoci v § 37 obsahuje kritérium bydliska/sidla (ktoré logicky nebude

vyuzité, kedZe sa zaoberame Zalovanym s bydliskom v tretom S$tate) a ak ide o majetkové prava,
kritérium majetku na Slovensku. Z rozhodnutia Najvyssieho sudu SR30vyplyva, Ze sa nejedna o hocaky

27 K aplikacii ¢lanku 26 na Zalovanych s bydliskom mimo EU (napriek tomu, Ze ¢lanok 6 na ¢lanok 26 neodkazuje)
sa pozitivne vyjadril nemecky federalny sud. Pozri WIEPEN, M.: German Federal Court of Justice: Article 26 Brussels
la  Regulation  Applies to  Non-EU  Defendants  (October 12,  2023). Dostupné na
https://conflictoflaws.net/2023 /german-federal-court-of-justice-article-26-brussels-ia-regulation-applies-to-
non-eu-defendants/.

28 BULLA, M.: Medzinarodna pravomoc sudov vo veciach poskodenia zivotného prostredia. In: JANKUV, J. (Ed.):
Aktudlne otdzky vyvoja a sucasnej podoby medzindrodného a eurdpskeho prdva Zivotného prostredia a vplyv
medzindrodného a eurdpskeho prdva Zivotného prostredia na prdvny poriadok Slovenskej republiky a Ceskej
republiky. Typi Universitatis Tyrnaviensis, 2020. ISBN 978-80-568-0336-3, s. 305.

29 ﬁalej ako ,,ZMPS*,

30 Uznesenie NajvysSieho sidu SR sp. zn. 1Cdo/37/2017 z 22.08.2018, bod 27: ,Formuldciu uvedeného
ustanovenia , ak tu md majetok” nie je totizZ mozné vykladat' extenzivne v tom duchu, Ze staci mat' na tizemi Slovenskej
republiky akykolvek majetok (hoci aj ticet v banke a podobne), ale musi ist' prdve o ten majetok, ktory je predmetom
konania.”
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majetok, ale prave ten, ktory je predmetom sporu. V nami skiimanej situacii by do avahy prichadzal
majetok, ktory bol poskodeny.

Co sa tyka dalsich ustanoveni ZMPS, alternativne je mozné popri vieobecnej norme (§ 37) zalozit’
pravomoc podla c¢lankov § 37a-c. Skimanej situdcie sa vSak § 37a netyka, kedZe do jeho rozsahu
spadaji zmluvné vztahy. Naopak, pre Skodu spésobenu na Zivotnom prostredi je vyuZitelny § 37b, ktory
obsahuje normy pre tri situacie. Podla pismena a) sa rata s pravomocou slovenskych stidov vo veciach
narokov na nahradu skody z iného ako zmluvného vztahu, ak ku skutoc¢nosti, ktora zaklada narok na
nahradu $kody, doslo alebo by mohlo d6jst na izemi Slovenskej republiky. V pismene b) nachddzame
normu pre adhézne konanie: vo veciach narokov na ndhradu $kody, ktora bola spdsobend trestnym
¢inom, m6zu konat slovenské sudy, ak trestné konanie vedu slovenské organy ¢inné v trestnom konani.
Tretie kritérium pravomoci, obsiahnuté v pismene c), sa viaZze k sporom, ktoré sa tykaju podnikania
alebo ¢innosti podniku alebo organizacnej zlozky zahrani¢nej pravnickej osoby. Slovenské sudy maju
pravomoc, ak ma podnik alebo organiza¢n zloZku umiestnenu na uzemf Slovenskej republiky. Vsetky
tri uvedené situacie by mohli byt teoreticky spojené so Skodou na Zivotnom prostredi a vyuzité na
zaloZenie pravomoci slovenského sudu.

Spomedzi situacii upravenych v § 37b si viac pozornosti zasliZi norma o pravomoci v pismene
a), ktora bola do ZMPS zavedena novelou,3! ktorej zamerom podla dévodovej spravy32 bolo prevziat
principy z ¢l. 5 bodov 3 az 5 nariadenia Brusel I. Konkrétne, v bode 3 nariadenie uvadzalo, Ze vo veciach
narokov na nahradu Skody z iného ako zmluvného vztahu je mozné Zalobu podat na sudoch podla
miesta, kde doSlo alebo by mohlo ddjst ku skutocnosti, ktora zakladd narok na nahradu Skody.33
Rovnaké kritérium bolo prenesené do § 37b pism. a) ZMPS. Vyssie sme uz uviedli, Ze toto kritérium
podla judikatiry Stidneho dvora EU zahffia tak miesto protipravneho konania, ako aj miesto vzniku
Skody, pricom ide o rovnocenné kritéria, z ktorych si moéze Zalobca vybrat. AvSak dévodova sprava
chape dané kritérium uZSie, ato vzmysle vzniku $kody na naSom tUzemi. Nerata s tym, Ze by sa
pravomoc zaloZila prostrednictvom miesta priciny (ak doslo k protipravnemu spravaniu na Slovensku):
,V pripade pismena a) ide o kaZdi skodu z iného ako zmluvného vztahu. Rozhodujiicim pre zaloZenie
prdavomoci slovenského stidu pritom je, aby ku $kode doslo na tizemi SR alebo mohlo déjst na tizemi SR (t.].
postacuje len hrozba vzniku skody na nasom tizemi).“3* Dévodova sprava je z tohto dévodu vnuitorne
rozporna: za ciel Upravy kladie zosuladenie s kritériami pravomoci v nariadeni Brusel I, pritom ich
vSak oproti nariadeniu chape odliSne. Priklanali by sme sa stej interpretacii, ktord pod pojem
»SkutocCnost, ktora zaklada narok na nahradu skody* zahiia tak miesto priciny (konanie na Slovensku),
ako aj nasledku (Skoda na Slovensku).35 Okrem vyhody zosuladenia s ponatim zhodného pojmu
v bruselskom reZime je mozné argumentovat tym, Ze cez miesto protipravneho konania sa vytvara
spojenie medzi vecou a sudom (jurisdikciou), ktoré je dostato¢ne predvidatelné pre osobu zodpovednu
(resp. Zalovaného).

Dalej je v spojitosti s narokom na nahradu $kody voéi zZalovanému s bydliskom mimo EU mozné
uviest aj § 37c ZMPS. Pravomoc slovenského sidu moze byt vo vztahu k osobe zaloZena i navrhom
ucastnika konania, ak ide o také stivisiace prava a povinnosti, Ze je potrebné o nich konat’ spolo¢ne, ak

31 Zakonom & 589/2003 Z. z. ktorym sa meni a dopliiia zakon ¢ 97/1963 Zb. o medzinarodnom prave stikromnom
a procesnom v zneni neskorsich predpisov a o zmene a doplneni niektorych zakonow.

32 Vid Doévodova sprava knavrhu zakona ¢. 589/2003 Z. z, s. 10 (¢ast ,K § 37b“), dostupna na:
https://www.nrsr.sk/web/Dynamic/DocumentPreview.aspx?DocID=187042.

33 Zhodné kritérium je v sucasnosti obsahom ¢lanku 7 bod 2 nariadenia Brusel Ia, ktory bol uvedeny vyssie.

34 Vid' Dévodova sprava k navrhu zakona ¢. 589/2003 Z. z., str. 10 (cast ,K § 37b"), cit. vyssie.

35K zohladneniu judikatiry Stiidneho dvora EU na ti¢ely vykladu § 37b pism. a) ZMPS sa priklatia (bez zohladnenia
prislusnej ¢asti dovodovej spravy) aj STEVCEK, M.: § 37b [Alternativna pravomoc]. In: LYSINA, P, STEFANKOVA,
N., DURIS, M., STEVCEK, M.: Zdkon o medzindrodnom prdve siikromnom a procesnom. Komentdr. 1. vydanie,
Bratislava: C. H. Beck, 2011.
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sama predist moznosti nezluciteInych rozhodnuti a tiez ak ide o vzajomny narok, ktory skutkovo stuvisi
s p6vodnym narokom, o ktorom ma pravomoc konat' slovensky sud. Slovensky sid ma v zmysle tohto
ustanovenia pravomoc rozhodovat'i o pravach a povinnostiach osoby, vo vztahu ku ktorej by inak nemal
pravomoc rozhodovat, ak tieto prava a povinnosti Uzko suvisia s pravami a povinnostami
prejednavanymi v konani uZ vedenom slovenskym sidom a pre ktoré ma sid pravomoc v zmysle inych
ustanoveni ZMPSP.36

Pre skimany narok nebude relevantny § 37d (vylucna pravomoc), nakol’ko do tam taxativne
vymenovanych situacii nespada. Tak isto sa nebude mat’ vyznam aplikacia § 37e (Vol'ba pravomoci),
nakol'ko strany maji moznost pre narok na ndhradu $kody na Zivotnom prostredi vyuzit vol'bu podla
nariadenia Brusel Ia, ktory ma pred ZMPS prednost (¢lanok 25 sa aplikuje bez ohladu na bydlisko stran,
teda aj vtedy, ak Zalovany nema bydlisko v SR).

Vo vynimoc¢nych pripadoch si slovensky sid moéze zalozit pravomoc aj vtedy, ak ju nema na
zaklade Ziadneho kritéria noriem pravomoci v ZMPS. Dal$ie podmienky sti uvedené v § 47a ZMPS, ktory
bol do struktdry noriem pravomoci v ZMPS zaradeny novelizaciou3’ s G¢innostou od 1. jala 2022:

- konanie sa nemoZe ucinne zacat alebo uskutocnit v cudzine a
- vec ma uzku vazbu na Slovensku republiku.

Zakon vyslovene uvadza, Ze pod dané stanovenie spada aj situacia, ak uznanie cudzieho
rozhodnutia bolo v Slovenskej republike zamietnuté a v cudzine nemoZzno uskutocnit nové konanie pre
prekazku pravoplatne rozhodnutej veci.

Doévodova sprava vysvetluje, Ze § 47a sa do vnutroStatnej upravy premieta princip forum
necessitatis. Dodajme, Ze tento inStitat je zndmy z inych vnutroStatnych uprav, ako aj z niektorych
nariadeni EU upravujticich medzinarodnt pravomoc.38 Podla dovodovej spravy v praxi mézu vzniknut
vynimocné situacie, kedy cudzi sud, ktory by inak mal vo veci pravomoc, nemoZe tato pravomoc
vykonavat, napriklad z dovodu diplomatickej imunity ucastnika alebo obcianskej vojny v krajine. V
takom pripade je vhodné za urcitych okolnosti zabezpecit, aby mohol slovensky sud vec prejednat.
Zabrani sa tym situdcii, kedy by sa ti¢astnik nemohol doméct svojho prava na spravodlivy proces. Vykon
tejto pravomoci predpoklada dostatocnu vazbu veci so SR (napriklad Statna prislusnost jedného z
Ucastnikov, majetkové zaujmy na tzemi SR). Sid sam zvazi vzhladom na okolnosti pripadu, ¢i si
pravomoc zalozi alebo nie.3?

StotozZiiujeme sa s ndzorom Hatapku,*® Ze ustanovenie § 47a nesliZi na vSeobecnu korekciu
konania v cudzine: okolnosti tykajlce sa konania (zaujatost, prietahy a pod.) ¢i vysledku musi Zalobca
primarne riesit prostriedkami napravy, ktoru si dostupné podla lex fori konajuceho studu.

Zaver

V pripade narokov na nahradu environmentalnych $kéd s cudzim prvkom je pri urcovani
medzinarodnej pravomoci slovenskych sidov potrebné v prvom rade zistit, ¢i konkrétny typ Skody
upravuje mnohostranny medzinarodny dohovor. V ¢lanku sme poukazali na Styri dohovory, ktoré st
pre Slovensku republiku zavazné a budd mat’ prednost pred nariadenim Brusel Ia (pre jadrové skody,

36 Uznesenie Najvyssieho sudu SR sp. zn. 1Cdo/37/2017 z 22.08.2018, bod 28.

37 Zakon ¢&. 108/2022 Z.z. ktorym sa meni a dopliia zakon ¢&. 97/1963 Zb. o medzinarodnom prave sukromnom a
procesnom v zneni neskorsich predpisov a ktorym sa menia a dopliiaju niektoré zakony.

38 FRANZINA, P.: Forum Necessitatis. In: VIARENGO, 1., VILLATA F. C. (Eds.): Planning the Future of Cross Border
Families - A Path Through Coordination. Bloomsbury Publishing, 2020, s. 325-330.

39 Dovodova sprava knavrhu z. ¢108/2022 Zz., str. 2 (K bodu 3 - § 47a), dostupnd na:
https://www.nrsr.sk/web/Dynamic/DocumentPreview.aspx?DocID=505568 (navstivené 1.9.2024).

40 PVIATAPKA: Prévomog slovenskych justi¢nych organov v obc¢ianskych a obchodnych veciach. In: LYSINA, P,
HATAPKA, M., BURDOVA, K. a kol.: Medzindrodné prdvo stikromné. 3. vydanie. Bratislava: C. H. Beck, 2023, str. 238.
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pre znecCistenie mora ropou, pre znecistenie olejom zo zasobnikov, Lugansky dohovor). Identifikovali
sme dalej Styri bilateralne medzinarodné zmluvy, ktoré budd mat prednost pred uplatnenim
nariadenia Brusel la. V situdcii, Ze nie je priestor pre aplikdciu Ziadnej prednostne pouZitelnej
medzinarodnej zmluvy, pouZziju sa normy nariadenia Brusel Ia. V plnom rozsahu sa uplatnia voci
7alovanym s bydliskom v ¢lenskom $tate EU; len v obmedzenom rozsahu voéi zalovanému s bydliskom
v tretom State, voci ktorému méZeme vyuZit' aj normy ZMPS. Argumentovali sme, Ze tam, kde zakon
prevzal Kritérida nariadenia, vznika potreba suladnej interpretacie Kkritérii zakona s Kkritériami
nariadenia tak, aby bola sa zobrala na zretel prislu$na judikattra Stidneho dvora EU.41
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Contributions in English

8 Enshrining Human Right to Environment in International Law and European Law:
successful story or never-ending story
Juraj Jankuv

Introduction

The relatively rapid socio-economic development and the development of international
environmental law has led to the gradual expansion and enrichment of international human rights
catalogues, including human rights of an environmental nature. Existing international public law allows
us to identify international documents that enshrine certain number of human environmental rights.
At present, it is possible to identify existence of six purely environmental human rights which are
relatively well established in international public law at its universal and regional level. Most of these
rights are anchored in some form even in the scope of the law of the European Union. These rights
include three substantively understood environmental rights - right to environment, right to water and
right to sanitation (e.g. called right to safe environmental health conditions) and three procedural
environmental rights - right to access to environmental information, right to participate in
environmental decision-making and right to access to legal protection in environmental matters. Most
recently, there are signals of forming the seventh pure ecological right of a material character connected
to the climate change called right to effective protection by the State authorities from serious adverse
effects on their life, health, well-being, and quality of life arising from the harmful effects and risks
caused by climate change, at the European regional level.

The substantive human right to environment is probably the most important one of these rights
as it has the widest normative scope. This human right has gradually become established in
international law since the end of the 1960s and the beginning of the 1970s. The process of enshrining
this right into international law was slow and complicated connected with controversial academic
debate. Gradually, the international community was able to enshrine this right into several non-binding
and even binding documents at the United Nations level, regional international organisations level and
later at the European Union level. However, the quality of legal regulation of this right is considered as
not reasonable still. The goal of this paper is the identification and analysis of the formal sources of
international law and law of the European Union that enshrine substantive human right to environment
to find out whether this process could or should be successfully finalized in the future.

8.1 Historical development of implementation of substantive human right to

environment into international law in the scope of the United Nations

The first and crucial step in direction of anchoring environmental human rights was the creation
of the concept of substantively understood human right to environment, which is the most widely
understood environmental right and which is the subject of our interest in this article. The leader in
the process of enshrining of this right into international law was and still is the United Nations (further
also the UN) - the most important international political intergovernmental organisation.

The first "whistle-blower" indicating the creation of this right in the scope of the UN was the
establishment of two articles of the International Covenant on Economic, Social and Cultural Rights
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(1966).42 Article 11 (1) of this international treaty reads:” The States Parties to the present Covenant
recognize the right of everyone to an adequate standard of living for himself and his family, including
adequate food, clothing and housing, and to the continuous improvement of living conditions. The States
Parties will take appropriate steps to ensure the realization of this right, recognizing to this effect the
essential importance of international co-operation based on free consent.” The formulation "right of
everyone ... to the continuous improvement of living conditions" already indirectly indicates the need
to formulate right to environment. Article 12 (1) of the covenant reads: ,The States Parties to the
present Covenant recognize the right of everyone to the enjoyment of the highest attainable standard of
physical and mental health.” Article 12 (2b) reads: ,The steps to be taken by the States Parties to the
present Covenant to achieve the full realization of this right shall include those necessary for: ... (b) The
improvement of all aspects of environmental and industrial hygiene.”. These provisions indicate
primarily the existence of human right to sanitation (right to safe hygienic environmental conditions),
but indirectly even the need to recognize the existence of the right to environment.

The jurisprudence of the Human Rights Committee confirmed that the right to the environment
can be protected by an extensive interpretation of the right to life enshrined in Articles 6 (right to life)
and 27 (rights of persons belonging to minorities) of the International Covenant on Civil and Political
Rights (1966).

Scientific discussion on the stabilization of the new human right to environment (further even
shortened “right to environment”), understood as substantive right, also in line with the mentioned
provisions of the International Covenant on Economic, Social and Cultural Rights (1966), strengthened
in the mid-sixties of the twentieth century.#3 The result of this discussion was the embodying of this
right, according to some views of international public law science understood as a basic human right,
4 into an international document of a fundamental nature for the protection of environment -
Declaration of the United Nations Conference on the Human Environment 45 adopted at the United
Nations Conference on the Human Environment, June 5-16, 1972, Stockholm. Principle 1 of this
declaration reads: “Man has the fundamental right to freedom, equality and adequate conditions of life,
in an environment of a quality that permits a life of dignity and well-being, and he bears a solemn
responsibility to protect and improve the environment for present and future generations.”. Coming up
from the international public law science opinions, this provision is enshrining substantive right to
environment called even substantive right to a healthy environment, 6 or substantive right to a decent
environment.#’ Title of this right is used in the international public law scientific literature even in the
different form as far as the grammar is concerned. Some authors are using the formulation -
substantive right to the environment*8 some of them are using the simplified form - substantive right

42 International Covenant on Economic, Social and Cultural Rights (1966), United Nations, Treaty Series, vol. 993,

p. 3.
43 ZASTEROVA, J.: Jednotlivci: pravo na Zivotni prostfedi. In: STURMA, P. et al: Mezindrodni prdvo Zivotniho
prostredi, 1. ¢dst (obecnd). Beroun: Eva Rozkotova - IFEC, 2004, p. 36. ISBN 80-903409-2-X.

44 ZASTEROVA, J.: Jednotlivci: pravo na Zivotni prostiedi. In: STURMA, P. et al.: Mezindrodni prdvo Zivotniho
prostredi, 1. ¢dst (obecnd). Beroun: Eva Rozkotova - IFEC, 2004, p. 37. ISBN 80-903409-2-X.

45 Declaration of the UN Conference on the Human Environment, Stockholm, 5-16 June 1972, UN Doc. A/Conf.
48/14/Rev. 1 (1972)

46 DE]ANT—PONS, M., PALLEMAERTS, M.: Human Rights and the Environment. Strasbourg: Council of Europe, 2002,
p- 10., ISBN 92-871-4777-9.

47 BOER, B.: Human Rights and the Environment: Where Next? In: BOER, Ben (ed.). Environmental Law Dimensions
of Human Rights. Oxford: Oxford University Press, 2015, p.219. ISBN 978-0-19-873614-1.

48 BOER, B.: Human Rights and the Environment: Where Next? In: BOER, Ben (ed.). Environmental Law Dimensions
of Human Rights. Oxford: Oxford University Press, 2015, p.3. ISBN 978-0-19-873614-1.
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to environment.*® As far as this article is concerned, we will use the title of this right in the form
“substantive human right to environment” or its shortened form “right to environment”.

The enactment of substantive human right to environment in the Declaration of the Stockholm
Conference on the Human Environment (Stockholm declaration) has influenced case law of the
international quasi judication organs and lately adopted international public law normativity.

The cases E.H.P. v Canada (No. 67/1980) and Lubicon Lake Band v Canada (No. 167/1984) of the
Human Rights Committee confirmed that the right to the environment can be protected by an extensive
interpretation of the right to life enshrined in Article 6 (right to life) and Article 27 (rights of persons
belonging to minorities) of the International Covenant on Civil and Political Rights (1966) and is
encompassed in the scope of range of these rights.

This right was then implemented in various other international instruments and conventions
adopted within the framework of the United Nations, conferences organized by the United Nations,
international organizations associated to the United Nations as well as conventions and documents
international regional organizations.

Almost twenty years after the Stockholm Conference the UN General Assembly recalled
the language of the principle 1 of the Stockholm Declaration in resolution 45/94 (1990) stating
that “Recognizes that all individuals are entitled to live in an environment adequate for their
health and well-being; and calls upon Member States and intergovernmental and non-
governmental organizations... to enhance their efforts towards ensuring a better and healthier
environment.”50

Later, the right to environment was then anchored at the UN European regional level activities
in the binding form by the Convention on Access to Information, Public Participation in Decision-Making
and Access to Justice in Environmental Matters (1998, the Aarhus Convention), which was adopted by
the UN Economic Commission for Europe.5!

The Aarhus Convention is a new type of convention on international environmental law, which
links international environmental law and international human rights law. Right to environment is
primarily enshrined in the preamble to the Convention in the wording of “...every person has the right
to live in an environment adequate to his or her health and well-being...”. Furthermore, this right is
referred to in Article 1 of the Convention, entitled "Purpose”, within the formulation ,in order to
contribute to the protection of the right of every person of present and future generations to live in an
environment adequate to his or her health and well-being, each Party shall guarantee the rights of access
to information, public participation in decision-making, and access to justice in environmental matters in
accordance with the provisions of this Convention.” For the first time, substantive human right to
environment has been explicitly recognized in the Aarhus Convention in the operative provisions of
the international legal instrument at the European level,52 at the UN European normative activities
level. Article 1 of the Aarhus Convention creates a very specific form of protection of substantive right
to environment. In the first part of the article there is evident a clear recognition of the substantive

49 See RIVERA - RODRIGUEZ, L. E.: Is the Human Right to Environment Recognized under International Law? In:
Colorado Journal of International Environmental Law and Policy, Vol. 12, No.1, 2001, pp. 31-37., ISSN 1050-0391
or DE]ANT—PONS, M., PALLEMAERTS, M.: Human Rights and the Environment. Strasbourg: Council of Europe, 2002,
p- 19.ISBN 92-871-4777-9.

50 Resolution ,Need to Ensure a Healthy Environment for the Well-Being of Individuals “, G.A. Res. 45/94, at paras.
1-2, U.N. GAOR, 45th Sess., U.N. Doc. A/RES/45/94 (Dec. 14, 1990).

51 Convention on Access to Information, Public Participation on Decision-making and Access to Justice in
Environmental Matters (1998), United Nations, Treaty Series, vol. 2161, p. 447.

52 See DE]ANT—PONS, M., PALLEMAERTS, M.: Human Rights and the Environment. Strasbourg: Council of Europe,
2002, p.16-17.1SBN 92-871-4777-9.
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right to environment. However, it is clear from the second part of this article that the protection of this
right will be exercised through three procedural rights, which have the unique relationship with the
substantive right to environment.53

The need to implement the right to environment resonate even in the scope of international legal
arrangement on climate change, indirectly. The member states of the Paris Agreement (2016),54
amending a supplementing the United Nations Framework Convention on Climate Change (1992),55
included to its preamble provision of the human right character which reads “Parties should, when
taking action to address climate change, respect, promote and consider their respective obligations on
human rights, the right to health, the rights of indigenous peoples, local communities, migrants, children,
persons with disabilities and people in vulnerable situations and the right to development, as well as
gender equality, empowerment of women and intergenerational equity”.

There were even opposite views in the science of international public law presented consistently
e.g. by Professor Handl considering the concept of substantive human right to the environment highly
questionable because of various reasons.56 Arguments of this author were relative clearly and precisely
denied by Professor Rodriguez-Rivera, by our opinion, 57 and we are leaning towards his point of view.

The views of Professor Rodriguez-Rivera and other international public law scientist
were strongly supported by report Framework Principles on Human Rights and the
Environment (2018)>8 of Professor Knox - Special Rapporteur on human rights and the
environment of the United Nations Human Rights Council.

Under this report “Human rights and environmental protection are interdependent. A safe,
clean, healthy and sustainable environment is necessary for the full enjoyment of human rights,
including the rights to life, to the highest attainable standard of physical and mental health, to
an adequate standard of living, to adequate food, to safe drinking water and sanitation, to
housing, to participation in cultural life and to development, as well as the right to a healthy
environment itself, which is recognized in regional agreements and most national constitutions.
At the same time, the exercise of human rights, including rights to freedom of expression and
association, to education and information, and to participation and effective remedies, is vital to
the protection of the environment.”>°

Further prof. Knox emphasizes that “The obligations of States to respect human rights, to
protect the enjoyment of human rights from harmful interference, and to fulfil human rights by
working towards their full realization all apply in the environmental context. States should
therefore refrain from violating human rights through causing or allowing environmental harm;
protect against harmful environmental interference from other sources, including business
enterprises, other private actors and natural causes; and take effective steps to ensure the

53 DEJANT-PONS, M., PALLEMAERTS, M.: Human Rights and the Environment. Strasbourg: Council of Europe, 2002.
p. 18.ISBN 92-871-4777-9.

54 Paris Agreement (2016), 3156 UNTS 79.
55 United Nations Framework Convention on Climate Change (1992), 1771 UNTS 107.

56 ANTON, D. K., SHELTON, D. L.: Environmental Protection and Human Rights. Cambridge: Cambridge University
Press, 2011, p. 139-141., ISBN 978-0-521-74710-3 and HANDL, G.: Human Rights and Protection of the
Environment. In: EIDE, A., KRAUSE, C., ROSAS, A. (eds.). Economic, Social and Cultural Rights. Nijhoff, 2001, p. 303-
315.ISBN 978-90-47-43386-6.

57 RIVERA - RODRIGUEZ, L. E.: Is the Human Right to Environment Recognized under International Law? In:
Colorado Journal of International Environmental Law and Policy, Vol. 12, No.1, 2001, p. 31-37, ISSN1050-0391.

58 KNOX, ]J.: Framework Principles on Human Rights and the Environment, UN Doc. A/HRC/37/59(2018). p. 24.
59 KNOX, ]J.: Framework Principles on Human Rights and the Environment, UN Doc. A/HRC/37/59(2018). p. 6.
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conservation and sustainable use of the ecosystems and biological diversity on which the full
enjoyment of human rights depends. While it may not always be possible to prevent all
environmental harm that interferes with the full enjoyment of human rights, States should
undertake due diligence to prevent such harm and reduce it to the extent possible and provide for
remedies for any remaining harm.”.60

According to a 2019 report by the UN Special Rapporteur on Human Rights and the
Environment David Boyd , “There are 110 States where this right enjoys constitutional
protection..[Jand] 101 States where this right has been incorporated into national
legislation...In total, more than 80 percent of States Members of the United Nations (156 out
of 193) [including those bound by a treaty] legally recognize the right to a safe, clean, healthy
and sustainable environment'. Moreover, 19 out of 27 EU countries have enshrined this right
in their constitutions (some only implicitly) and 17 in their national law. Austria, Denmark,
Germany, Luxembourg, Malta, Netherlands, Poland, Sweden have done neither, but are parties
to the Aarhus Convention.”
In October 2021 UN Human Rights Council adopted landmark Resolution 48/13 “The human
right to a clean, healthy and sustainable environment”.61 The October 2021 resolution was the
result of a years-long campaign by numerous civil society organisations and other
stakeholders. The process was also driven by a 2018 joint report by the mentioned former and
current UN Special Rapporteurs for Human Rights and the Environment, John Knox (2012-
2018) and David Boyd (2018-) respectively, which made the case for the UN 'to formally
recognize the human right to a healthy environment'. The resolution asks states to adopt
policies for the enjoyment of such a right, including with respect to biodiversity and
ecosystems, and lists climate change in its recitals as one of the major obstacles to the
enjoyment of a healthy and sustainable environment. The central provision 'recognizes the
right to a safe, clean, healthy and sustainable environment as a human right that is important
for the enjoyment of human rights'. The resolution also highlights the link with other rights.
Though not legally binding, the resolution signals the UN member states' strong political
commitment to such a right and could be a catalyst for change. It is expected to produce
positive environmental results by raising public awareness and improving accountability and
enforcement. In particular, it can provide a strong basis for environmental litigation in courts.

However, it is paradoxical that for some members of international legal theory did not fully agree
on whether the human right to the environment has an independent nature, still. The existence of this
right as a human right was therefore formally recognized definitively in Resolution no. 6/300 of the UN

General Assembly dated July 28, 2022, entitled "The human right to a clean, healthy and sustainable
environment" in the form of "the right to a clean, healthy and sustainable environment".

8.2 Historical development of implementation of substantive human right to
environment into regional international law human rights mechanisms outside
the Europe
As far as the regional conventions enshrining the right to environment are concerned, the first

internationally binding one is the African Charter on Human and Peoples’ Rights (1981, hereinafter

60 KNOX, ].: Framework Principles on Human Rights and the Environment, UN Doc. A/HRC/37/59(2018), p. 6.

61 Resolution adopted by the Human Rights Council on 8 October 2021, 48/13. “The human right to a clean, healthy
and sustainable environment”.
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referred to as the African Charter), 62adopted within the framework of the African Unity Organization,
later transformed into the African Union. African Charter states in Article 24, "All peoples shall have
the right to a general satisfactory environment favourable to their development.”. In the case of this
Convention, however, it is rather a collective right belonging to all nations, although its individual
dimension is not excluded. The African Charter allows for the filing of a complaint on this right to the
African Commission on Human and Peoples” Rights,®3 as a quasi-judicial body with a non-binding
investigative and conciliation power, which may in certain circumstances also refer the case to the
African Court on Human and Peoples” Rights.¢4 This court can decide on referred cases in a binding
manner.

Next attempt to enshrine the right to environment at the regional level represents binding
Additional Protocol to the American Convention on Human Rights in the area of Economic, Social, and
Cultural Rights (1988),65 to the American Convention on Human Rights (1969),66 which was adopted
within the framework of the Organization of American States. That additional protocol in Article 11
enshrines the wording "... everyone has the right to live in a healthy environment ...". As for this protocol
the procedure of individual complaints enshrined in the American Declaration of the Rights and
Obligations of Man (1948) and the procedure of individual complaints and inter-state complaints under
the American Convention of Human Rights (1969) can be used. In the case of failure of mentioned
extrajudicial remedy the Commission can submit these complaints to the Inter - American Court of
Human Rights Court in Costa Rica, San José under the provisions of American Convention of Human
Rights (1969).

Alas, even if Article 11 establishes right to environment, this right cannot be invoked under the
procedure of individual complaints, given that this protocol only establishes a reporting procedure in
relation to the control of application of its content. The Protocol as such enshrines the right to complain
about violations of the right to education and the right to freedom of labour only.¢” This approach is
weakening the process of practical application of Article 11. However, the right to environment can be
protected indirectly by a wider interpretation of other rights enshrined in the American Convention
on Human Rights (1969) using the abovementioned complaint procedures as it is going to be explained
later in this paper.

Another attempt of enshrining the right to environment in the Latin America represents Regional
Agreement on Access to Information, Public Participation and Justice in Environmental Matters in Latin
America and the Caribbean (2018).8 This agreement is not yet legally binding and enshrines the right
to the environment in a declaratory form in its Article 1 which reads , The objective of the present
Agreement is to guarantee the full and effective implementation in Latin America and the Caribbean of

62 African Charter on Human and Peoples’ Rights (1981), OAU Doc. CAB/LEG/67/3 rev. 5, 21 L.L.M. 58 (1982).

63 As for the activity of this body look JANKUV, J. et al.: Medzindrodné prdvo verejné. Druhd cast. Plzeii: Ale§ Cenék,
2016, pp.214-215. ISBN 978-80-7380-597-5.

64 As for the activity of this body look JANKUV, J. et al.: Medzindrodné prdvo verejné. Druhd cast. Plzeii: Ale§ Cenék,
2016, p. 215. ISBN 978-80-7380-597-5.

65 Additional Protocol to the American Convention on Human Rights in the area of Economic, Social, and Cultural
Rights (1988), 0.A.S. Treaty Series No. 69 (1988) reprinted in Basic Documents Pertaining to Human Rights in
the Inter-American System, OEA/Ser. L.V/I1.82 doc.6 rev.1 at 67 (1992).

66 American Convention on Human Rights (1969), 0.A.S. Treaty Series No. 36 (1969).

67 ANTON, D. K,, SHELTON, D. L.: Environmental Protection and Human Rights. Cambridge: Cambridge University
Press, 2011, p. 519, ISBN 978-0-521-74710-3.

68 Regional Agreement on Access to Information, Public Participation and Justice in Environmental Matters in Latin
America and the Caribbean (2018). United Nations, Treaty Series, vol. 3398 C.N.195.2018. TREATIES-XXVII.18 of 9
April 2018 (Opening for signature) and C.N.196.2018.TREATIES-XXVIIL.18 of 9 April 2018 (Issuance of Certified
True Copies).
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the rights of access to environmental information, public participation in the environmental decision-
making process and access to justice in environmental matters, and the creation and strengthening of
capacities and cooperation, contributing to the protection of the right of every person of present and
future generations to live in a healthy environment and to sustainable development.”. This is similar way
how this right is enshrined in the Aarhus Convention.

Arab Charter on Human Rights (2004), ¢° binding international treaty adopted in the scope of the
League of Arab Staes, include right to environment in its article 38. This article stipulates that”
Everyone shall have the right to an adequate standard of living for himself and his family, ensuring well-
being and a decent life, including adequate food, clothing, housing, services and a right to a safe
environment. The State Parties shall take appropriate measures within their available resources to ensure
the realization of this right.”. The Arab Charter on Human Rights create even a controlling mechanism
based on reporting procedure under which all state parties of the charter shall submit reports to the
Secretary-General of the League of Arab States on the measures they have taken to give effect to the
rights and freedoms recognized in this Charter and on the progress made towards the enjoyment
thereof. Pursuant to the Charter, there is established, an Arab Human Rights Committee. The
Committee shall be composed of seven members elected by secret ballot by the State Parties to the
present Charter. The Secretary- General shall transmit these reports to the Committee for its
consideration. The Statute of the Arab Court of Human Rights 70 approved by the Ministerial Council of
the LAS on 7 September 2014 create a new Arab Court of Human Rights. However, this statue does not
permit individuals or groups, including victims of human rights violations, to file a complaint directly
with the Court. Only States parties, and NGOs that are both accredited in a state party and are
specifically permitted to do so by that State, can bring cases before the Court. That is why the
controlling mechanism of the Arab Charter on Human Rights is considered as a not very effective one.

Human right to environment is enshrined even in the ASEAN Human Rights Declaration (2012),71
adopted in the scope of the Association of Southeast Asian Nations. Point 28 (f) of this Declaration sets
out several human environmental rights, including human right to the environment. According to the
diction of this provision “Every person has the right to an adequate standard of living for himself or
herself and his or her family including...The right to a safe, clean and sustainable environment...”.

Promotion of this declaration is ensured by its point 38 under which ASEAN Member States share
a common interest in and commitment to the promotion and protection of human rights and
fundamental freedoms which shall be achieved through, inter alia, cooperation with one another as
well as with relevant national, regional and international institutions/organisations, in accordance
with the ASEAN Charter. In order to promote the application of the ASEAN Human Rights Declaration
can be used even the ASEAN Intergovernmental Commission on Human Rights (AICHR) inaugurated
by the ASEAN Leaders on 23 October 2009 at the 15th ASEAN Summit in Cha-Am Hua Hin, Thailand.
The AICHR members are called Representatives, who are nominated by their respective Governments.
The AICHR holds two regular meetings per year and additional meetings when necessary, and reports
to the ASEAN Foreign Ministers. However, this implementing mechanism is not that strong comparing
to the other mentioned regional human rights mechanisms. The practice of the Commission remains,

69 League of Arab States, Arab Charter on Human Rights, 15 September 1994, available at:
https://www.refworld.org/docid/3ae6b38540.html.

70 League of Arab States, Arab Charter on Human Rights, 15 September 1994, available at:
https://www.refworld.org/docid/3ae6b38540.html.

71 Association of Southeast Asian Nations (ASEAN), ASEAN Human Rights Declaration, 18 November 2012,
available at: https://www.refworld.org/docid/50c9fea82.html.
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at this point, at level of advice, encouragement, consultation, training workshops, and the development
of common approaches on the promotion and protection of human rights in the region.”2

8.3 Historical development of implementation of substantive human right to
environment into regional international law human rights mechanism of the
Council of Europe
At the European regional level, we can observe long-term effort in order to implement the right

to environment into the regional international human rights mechanisms of the Council of Europe. As

the first organ of the Council of Europe to address this question was the Parliamentary Assembly of the

Council of Europe. This authority adopted first document in this respect in the form of

Recommendation 1431 (1999) "Future action to be taken by the Council of Europe in the field of

environment protection” on 4 November 1999. In the scope of the point 11 of this recommendation

recommended that the Committee of Ministers instruct the appropriate bodies within the Council of

Europe to examine the feasibility e.g. of drafting an amendment or an additional protocol to the

European Convention on Human Rights concerning the right of individuals to a healthy and viable

environment. Committee of Ministers responded to this recommendation in its Document No. 8892 of

20 November 2000 in which noted that the recognition of the individual and legally enforceable nature

of the human right to a healthy and viable environment meets at present certain difficulties, legal and

conceptual. Consequently, it believes that at present the conditions are not ripe to initiate a study
geared to drawing up such a right for inclusion in an additional protocol to the European Convention
on Human Rights.

Later the Parliamentary Assembly of the Council of Europe adopted next Recommendation 1614
(2003) ,,Environment and human rights” from 27 June 2003. The Assembly expressed believe that in
view of developments in international law on both the environment and human rights as well as in
European case-law, especially that of the European Court of Human Rights, the time has now come to
consider legal ways in which the human rights protection system can contribute to the protection of
the environment, in the point 3 of this document. In the point 10 of the document the Assembly
recommended to the Committee of Ministers to draw up an additional protocol to the European
Convention on Human Rights concerning the recognition of individual procedural rights intended to
enhance environmental protection, as set out in the Aarhus Convention, to draw up, as an interim
measure in preparation for the drafting of an additional protocol, a recommendation to member states
setting out the ways in which the European Convention on Human Rights provides individual
protection against environmental degradation, proposing the adoption at national level of an individual
right to participation in environmental decision making, and indicating a preference, in cases
concerning the environment, for a broad interpretation of the right to an effective remedy guaranteed
under Article 13 and to provide for Parliamentary Assembly representation in the group of experts or
on the intergovernmental committee entrusted by the Committee of Ministers with responsibility for
drafting these texts.

Committee of Ministers responded to this recommendation in its Document No. 10041 of 24
January 2004. At the first, the Committee of Ministers recognised the importance of a healthy, viable
and decent environment and considers, like the Assembly, that, accordingly, human rights which may
be relevant to the protection of the environment need to be effectively protected. The Committee of
Ministers noted in this document that the European Convention on Human Rights does not expressly
recognise a right to the protection of the environment, but the Convention system already indirectly

72 See BOER, B.: Environmental Law and Human Rights in the Asia-Pacific. In: BOER, B. (ed.): Environmental Law
Dimensions of Human Rights. Oxford: Oxford University Press, 2015, p. 149, ISBN 978-0-19-873614-1.
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contributes to the protection of the environment through existing Convention rights and their
interpretation in the case-law of the European Court of Human Rights, For the reasons does not
consider it appropriate to draft an additional protocol to the Convention or a recommendation in this
field at this stage.

The Parliamentary Assembly of the Council of Europe tried to address the question for the third
time again and adopted Recommendation 2211 (2021) “Anchoring the right to a healthy environment:
need for enhanced action by the Council of Europe” from 29 September 2021. In this recommendation
refered to its Resolution 2396 (2021) “Anchoring the right to a healthy environment: need for enhanced
action by the Council of Europe”, called for an ambitious new legal framework, both at national and
European level, to anchor “the right to a safe, clean, healthy and sustainable environment” and presented
in this document a draft of an additional protocol to the European Convention on Human Rights which
would make such a right enforceable in law in all countries which ratified it. The Assembly pointed out
that around half the world’s countries have recognised such a “right to a healthy environment” in their
constitutions, including 32 Council of Europe member States. Only Europe does not have a regional
agreement or arrangement recognising such a right, it added. The Assembly recommended even to
draw up an additional protocol to the European Social Charter (1961,1996) on the right to a safe, clean,
healthy and sustainable environment, in this document.

The Assembly’s draft was considered by the Council of Europe’s Committee of Ministers (CM),
which has the final say on whether to draft a new protocol to the Convention. However, Committee of
Ministers made a step back in this continuity. In 2022 this organ produced Recommendation CM/Rec
(2022)20 of the Committee of Ministers to member States on human rights and the protection of the
environment from 27 September 2022.

The preamble of this document explicitly recognized the right to environment in the form
“everyone has the fundamental right to freedom, equality and adequate conditions of life, and to an
environment that is of sufficient quality to permit a life of dignity and well-being in which those rights and
freedoms can be fully realised”.

On the other hand, this document emphasized “that the primary responsibility for protecting the
environment and human rights lies with the member States” and recommended that the governments
of the member States “reflect on the nature, content and implications of the right to a clean, healthy and
sustainable environment and, on that basis, actively consider recognising at the national level this right
as a human right that is important for the enjoyment of human rights and is related to other rights and
existing international law” and “review their national legislation and practice in order to ensure that they
are consistent with the recommendations, principles and guidance set out in the appendix to this
recommendation’.

The main provisions of the Appendix to the Recommendation CM/Rec (2022)20 emphasize that
in the implementation of this recommendation, member States should ensure the respect of general
principles of international environmental law, such as the no harm principle, the principle of
prevention, the principle of precaution and the polluter pays principle, and take into account the need
for intergenerational equity.

Member States should ensure, without discrimination, the effective enjoyment of the rights and
freedoms set forth in the Convention for the Protection of Human Rights and Fundamental Freedoms
and, when applicable, the European Social Charter and the European Social Charter (revised), including
in relation to the environment.

Member States should take adequate measures to protect the rights of those who are most
vulnerable to, or at particular risk from, environmental harm, taking into account their needs, risks and
capacities.
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Member States should ensure access without discrimination, inter alia, to information and justice
in environmental matters, participation in environmental decision making and environmental
education. Member States should ensure that human rights are taken into account at all stages of the
environmental decision-making process.

Taking into consideration their vital role in the protection of the environment, member States
should consult and co-operate in the implementation of this recommendation with sub-national
entities, civil society, national human rights institutions, regional institutions for the protection and
promotion of human rights, environmental human rights defenders, economic stakeholders,
indigenous peoples and local communities, cities and regions.

Member States should encourage or, where appropriate, require business enterprises to act in
compliance with their human rights responsibilities related to the environment, including by applying
a smart mix of measures - national and international, mandatory and voluntary.

The whole Recommendation CM/Rec (2022)20, however, once again did not support the efforts of
the Parliamentary Assembly of the Council of Europe to adopt an additional protocol regarding the
human right to the environment to the European Convention on Human Rights or to the European
Social Charter.

No change of this approach we can find in the Appendix V “The Council of Europe and the
environment” of the Reykjavik Declaration, adopted at Reykjavik 4th Summit of Heads of State and
Government of the Council of Europe, 16-17 May 2023. The member States of the Council of Europe
declared that they will strengthen work at the Council of Europe on the human rights aspects of the
environment based on the political recognition of the right to a clean, healthy and sustainable
environment as a human right, in line with United Nations General Assembly Resolution 76 /300 “The
human right to a clean, healthy and sustainable environment”, and by pursuing the implementation of
Committee of Ministers Recommendation CM/Rec(2022)20 on human rights and the protection of the
environment, and will reflect on the nature, content and implications of the right to a clean, healthy and
sustainable environment and, on that basis, actively considering recognising at the national level this
right as a human right that is important for the enjoyment of human rights and is related to other rights
and existing international law.

All of these recommendations signalize that within the framework human rights mechanisms of
the Council of Europe, the right to environment can be protected indirectly only, through the provisions
of the European Convention for the Protection of Human Rights and Fundamental Freedoms (1950).73 A
more detailed overview of individual human rights enshrined in the European Convention for the
Protection of Human Rights and Fundamental Freedoms (futher even European convention) of 1950
as well as the mechanism for their protection within the European Court of Human Rights has already
been commented on in the science of international public law in a profound manner.74

The way how to protect substantive human right to environment is shown in the existing case
law in the scope of procedure of individual complaints in proceedings before the European Court of
Human Rights. The European Court of Human Rights (further even ECtHR), in the case of Kyrtatos v.
Greece (No 41666/98), 75 stated that there was no right to environment enshrined in the European

73 European Convention for the Protection of Human Rights and Fundamental Freedoms, as amended by Protocols
Nos. 11 and 14, 4 November 1950, ETS 5.

74 See STURMA, P.: Mezindrodni a evropské kontrolni mechanismy v oblasti lidskych prdv. 3.doplnéné vydani. Praha:
C.H. Beck, 2010, p. 32-39, ISBN 978-80-7400-318-9, or JANKUV, ].. Mechanizmy ochrany ludskych
environmentdlnych prdv v medzindrodnom prdve verejnom, v prdve eurdpskej tinie a v pradvnom poriadku Slovenskej
republiky. Praha: Leges. 2018, p. 29-34, ISBN 978-80-7502-309-4.

7SKyrtatos v. Greece, Judgement, Merits and just satisfaction, App. No. 41666/98, 22nd May 2003, European Court
of Human Rights.
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Convention but indicated the possibility of linking to protection of right to environment with Article 8
of the European Convention, which establishes the right to respect for private and family life, housing
and correspondence. This has already been confirmed by the earlier case law of the ECtHR. A key case
in this respect is the case Lopez Ostra v. Spain (No 16798/90).7¢ ECtHR later developed rich case law in
this respect as it is clear from its cases like Guerra and others v Italy (No 14967 /89),77 Taskin and others
v Turkey (No 46117 /99),78 Surugiu v Romania (No 48995 /99),7° Fadeyeva v Russia (No 55723 /2000),80
Tdtar v. Romania (No 67021/01),8! Hatton and Others v United Kingdom (No 36022/97)82 etc. Some of
these cases show that the right to environment could by protected even by an extensive interpretation
of the right to life as it is anchored in the Article 2 of the European convention. The recent Case of Verein
KlimaSeniorinnen Schweiz and Others v. Switzerland (No. 53600/20) shows the court derived from
Article 8 a new conception of “right for individuals to effective protection by the State authorities from
serious adverse effects on their life, health, well-being and quality of life arising from the harmful effects
and risks caused by climate change”.83 This right is evidently closely related to the right to environment,
whose international legal regulation mentioned above was explicitly referred to in the judgement of
the ECtHR, in this case. ECtHR linked the new right even to the above-mentioned human rights
provision of the Paris Agreement (2016) in this judgement as well.

8.4 Historical development of implementation of substantive human right to

environment into law of the European Union

Within the European Union, coming up from provisions of Article 6 of the Treaty on European
Union, there are in parallel three binding human rights catalogues - catalogue of rights enshrined in the
Charter of Fundamental Rights of the European Union (2000, 2007), 84 catalogue enshrined in the
European Convention for the Protection of Human Rights and Fundamental Freedoms (1950)85 created
by the Council of Europe and the catalogue of rights created under the doctrine of fundamental rights
created by Court of Justice of the European Union or its predecessor Court of Justice of the European
Communities.8¢ These catalogues are complementary to each other and to a certain extent overlap.
Some of these rights are anchored even in secondary EU law even as far as the environmental rights are
concerned. Certain number of environmental rights are anchored in international treaties concluded by

76 Lopez Ostra v Spain, Judgement, Merits and just satisfaction, App. No 16798/90, 9th December 1994, European
Court of Human Rights.

77 Guerra and others v Italy, Judgment, Merits and Just Satisfaction, App. No. 14967/89, 19th February 1998,
European Court of Human Rights.

78 Taskin and others v Turkey, Judgment, Merits and Just Satisfaction, App. No. 46117/99, 10th November 2004,
European Court of Human Rights.

79 Surugiu v Romania, Judgment, Merits and Just Satisfaction, App. No. 48995/99, 20th April 2004, European
Court of Human Rights.

80 Fadeyeva v Russia, Judgment, Merits and Just Satisfaction, App. No. 55723/2000, 9th June 2005, European
Court of Human Rights

81 Tatar v. Romania, Judgment, Merits and Just Satisfaction, App. No. 67021/01, 27th January 2009, European
Court of Human Rights.

82 Hatton and Others v United Kingdom, Judgment, Merits and Just Satisfaction, App. No. 36022/97, 2nd October
2001, European Court of Human Rights

83 Verein KlimaSeniorinnen Schweiz and Others v. Switzerland, Merits and Just Satisfaction, App. No. 53600/20,
9th April 2024, European Court of Human Rights, point. 544

84 Charter of Fundamental Rights of the European Union (2000, 2007). O] C 326, 26.10.2012, pp. 391-407.

85 European Convention for the Protection of Human Rights and Fundamental Freedoms, as amended by Protocols
Nos. 11 and 14, 4 November 1950, ETS 5, Council of Europe.

86 See STURMA, P.: Mezindrodni a evropské kontrolni mechanismy v oblasti lidskych prdv. 3. doplnéné vyddni. Praha:
C. H. Beck, 2010, pp. 51-68, ISBN 978-80-7400-318-9.
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the European Union with the third states8” or in multilateral treaties signed and ratified by the European
Union. However, historically there was not any provision concerning the human right to environment
in the scope of these human rights catalogues enshrined.

European Union law has reflected to the previous international public law documents and
enshrined substantive human right to environment beyond the framework of its basic mentioned
human rights catalogues, in the scope of EU environmental law, through secondary EU law and in the
scope of international treaties concluded by the European Union. Gradually, however, we can observe
the process of linking this issue to the issue of human rights protection, as in international public law.

First step in order to recognize substantive right to environment in EC/EU law was made in the
scope of non-binding high-level political declaration of the European Council in the Dublin Declaration
on “The Environmental Imperative”, adopted on 7 July 1990, the heads of state and government of the
member states of the European Community proclaimed that the objective of Community action for the
protection of the environment “must be to guarantee citizens the right to a clean and healthy
environment”. The European Commission, for its part, has twice recommended to intergovernmental
conferences for the reform of the Community treaties that the right to a healthy environment be
included in the Treaty provisions on citizens’ rights, but the member states have thus far failed to act
on this recommendation. But it should be recalled that “protecting human health” is one of the explicit
objectives of EC environmental policy, as laid down in Article 130r (1) of the EC Treaty, and that the
Court of Justice of the European Communities has held that EC directives laying down environmental
quality standards for air and water must be understood as conferring rights on individuals which are
to be upheld by domestic courts.88

On the other hand, important role in the development of the protection of substantive human
right to environment in European Union law also play the rules of international environmental law,
which the European Union has become a party to. The already mentioned Convention on Access to
Information, Public Participation in Decision-Making and Access to Justice in Environmental Matters
(1998, hereinafter the Aarhus Convention), 89 to which the European Union is a Contracting Party,
plays a particularly important role. The Aarhus convention became a part of the EU law by virtue of
Council Decision of 17 February 2005 on the conclusion, on behalf of the European Community, of the
Convention on access to information, public participation in decision-making and access to justice in
environmental matters (2005/370/EC).

The Aarhus Convention is a new type of convention on international environmental law, which
links international environmental law and international human rights law. Right to environment is
primarily enshrined in the preamble to the Convention in the wording of “..every person has the right
to live in an environment adequate to his or her health and well-being...”. Furthermore, this right is
referred to in Article 1 of the Convention, entitled "Purpose”, within the formulation ,in order to
contribute to the protection of the right of every person of present and future generations to live in an
environment adequate to his or her health and well-being, each Party shall guarantee the rights of access
to information, public participation in decision-making, and access to justice in environmental matters in
accordance with the provisions of this Convention.”

87 See STURMA, P.: Mezindrodni a evropské kontrolni mechanismy v oblasti lidskych prdv. 3. doplnéné vyddni. Praha:
C. H. Beck, 2010, pp. 56-57, ISBN 978-80-7400-318-9.

88 DE]ANT—PONS, M., PALLEMAERTS, M.: Human Rights and the Environment. Strasbourg: Council of Europe, 2002,
p. 16, ISBN 92-871-4777-9.

89Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in
Environmental Matters (1998), 2161 UNTS 447. 2005/370/EC: Council Decision of 17 February 2005 on the
conclusion, on behalf of the European Community, of the Convention on access to information, public participation
in decision-making and access to justice in environmental matters. O] L 124, 17.5.2005, pp. 1-3.
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This provision has been followed by some proposals to formulate a general human right to a clean
environment in the EU constitution, which would include even the environmental procedural rights.%
Certain form of enactment of substantive right to environment in EU law can also be identified under
secondary EU law, namely in the framework of Directive 2003/35/EC of the European Parliament and
of the Council of 26 May 2003 providing for public participation in respect of the drawing up of certain
plans and programmes relating to the environment and amending with regard to public participation
and access to justice Council Directives 85/337/EEC and 96/61/EC. °1 This directive was adopted in
order to implement provisions of the abovementioned Aarhus (dan. Arhus) convention. Paragraph 6 of
the preamble of that directive states that “Among the objectives of the Arhus Convention is the desire to
guarantee rights of public participation in decision-making in environmental matters in order to
contribute to the protection of the right to live in an environment which is adequate for personal health
and well-being.“ This provision, in our opinion, indicates another form of declaratory recognition of the
existence of substantive environmental law in EC / EU law. When examining other EU law standards, it
is clear that they did not further develop this substantive right, but instead concentrate itself on the
development of procedural environmental rights and substantively understood rights - rights to water
and right to sanitation (right to safe hygienic conditions of the environment) whose practical
application contributes to the protection substantive right to environment indirectly.

However, the Charter of Fundamental Rights of the European Union does not recognise an
individual right to a healthy environment. In its article 37 provides that a high level of environmental
protection must be integrated in EU policies only. Right to environment is not a part of primary law of
the European Union.

As it was shown above, legal regulation of the EU environmental law as for the right to
environment could be considered as insufficient. In spite of some proposals, individual right to a
healthy environment was not included to the Charter of Fundamental Rights of the European Union.
The European Parliament made a step to change this situation in June 2021 by adopting European
Parliament resolution of 9 June 2021 on the EU Biodiversity Strategy for 2030: Bringing nature back into
our lives.%2 In point 143 of this resolution European Parliament considers that the right to a healthy
environment should be recognised in the EU Charter and that the EU should take the lead on the
international recognition of such a right.

Conclusions

From the contents of the abovementioned legal regulations, it could be stated that the enactment
of the substantive right to environment is visible in international public law and law of the European
Union. Given the enshrining of this right in the Stockholm Declaration, the Aarhus Convention, in the
UN non-binding and soft law documents, within the human rights mechanisms of American, African,
and Pacific regions, because of Council of Europe efforts in this area and in continuity with the EU
legislative, it is clear, that more detailed mechanisms for protection of this right are being developed

90 See JENDROSKA, ].: Public information and Participation in EC Environmental Law; Origins, Milestones and
Trends. In: MACRORY, R. (ed).: Reflections on 30 Years of EU Environmental Law. A High level of Protection.
Groningen: Europa Law Publishing, 2006, p. 67, ISBN 90-76871-50-7.

91 Directive 2003/35/EC of the European Parliament and of the Council of 26 May 2003 providing for public
participation in respect of the drawing up of certain plans and programmes relating to the environment and
amending with regard to public participation and access to justice Council Directives 85/337/EEC and 96/61/EC,
0JL156/17.

92 European Parliament resolution of 9 June 2021 on the EU Biodiversity Strategy for 2030: Bringing nature back

into our lives (2020/2273(INI))
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in practice. This process is also supported by the practice of many states that incorporate this right into
their legal orders and create scope for the customary enactment of this right.?3

The right to environment as a new human right of a substantive character was enshrined in
several non-binding documents at the UN level and in the binding Aarhus convention adopted by the
UN Economic Commission for Europe. UN definitely recognized this right in the scope of Resolution of
the UN General Assembly of July 28,2022, entitled "The human right to a clean, healthy and sustainable
environment"” in the form of "the right to a clean, healthy and sustainable environment". There is a
certain number of binding regional international law treaties and non-binding declaration adopted by
international organizations outside the Europe enshrining this right. Thus far the process of enshrining
this right at the UN level and at the regional international law level outside the Europe is a successful
story.

The regional international human rights systems of the Council of Europe and the system of
supranational law of European Union indicate strong effort to enshrine the right to environment and
provide for indirect way of protection of this right, only. However, the member states ot these entities
did not make the definite step to anchor this right in the direct and profound manner. So, the process
of enshrining the right to environment into law of these European structures seems to be a never-
ending story...

Despite this, we take the view that the individually perceived substantive human right to the
environment is now widely recognized by international community®4and may, in a relatively short time,
be embedded in the customary form binding erga omnes. This view comes up even from the fact that
there are 110 States where this right enjoys constitutional protection. More than 80 percent of States
Members of the United Nations (156 out 193) legally recognize the right to a safe, clean, healthy and
sustainable environment.

A very important moment as for the protection of substantive right to environment is to identify
the legal boundaries and the obstacles to the enforcement of this public subjective right in practice and
to create relevant legal regulations. In this context, it is very useful to reflect on its content. In its most
basic form, right to environment could be associated with the existence of an environment that is
suitable for sustaining a human life that is a "viable" environment in a literal sense. From the point of
view of the content of substantive human right to environment, it is also interesting to look at the
definition of the term "environment”. In our view, it is appropriate to draw attention to the definition of
the environment in the Convention on Civil Liability for Environmental Damage (1993) 9>which defines
the environment as "natural and non-living natural resources such as air, water, soil, fauna and flora,
and interactions between these factors, as well as the objects that form part of the cultural heritage and
the characteristics of the earth's surface. " In the context of full securing of right to environment, in
connection with this definition, it is necessary to ensure that natural and non-living resources such as
air, water, soil, fauna and flora are of such a quality as to enable the full and healthy life of the individual
or community of the people. In the context of the interpretation of the content of right to environment,
it must be borne in mind that the objective of international environmental law is to achieve sustainable
development. From this point of view, the right to environment can also be defined as the right of the
person to live in the environment, which allows him to satisfy his or her basic living needs and to use

93 CULLET, P.: Human Rights and Climate Change. Broadening the Right to Environment. In: CARLANE, C,, P, GRAY,
K. R, TARASOFSKY, Richard, G. (eds.): The Oxford Handbook of International Climate Change Law. Oxford: Oxford
University Press, 2016, p. 507. ISBN 978-0-19-968460-1.

94 ZASTEROVA, J.: Jednotlivci: pravo na Zivotni prostfedi. In: STURMA, P. et al.. Mezindrodni prdvo Zivotniho
prostiedi, I. ¢dst (obecnd). Beroun: Eva Rozkotova-IFEC, 2004, p. 37. ISBN 80-903409-2-X.

95 Convention on Civil Liability for Damage resulting from Activities Dangerous to the Environment, ETS No.150,
Lugano, 21/06/1993.
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it in his favour, so as not to reduce the diversity of nature and preserve the natural functions of
ecosystems.

To ensure the protection of right to environment, it is also necessary to resolve its relation to the
right to water and the right to sanitation and to the newly arising right to effective protection by the
State authorities from serious adverse effects on their life, health, well-being and quality of life arising
from the harmful effects and risks caused by climate change. All these rights are, in our opinion, part of
right to environment in the scope of its wider interpretation. It is also necessary to address the question
of the nature of the right to environment, since in its international arrangements in the area contains

both its individual and collective understanding. %
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9 Development of Biodiversity Protection in the EU
Juraj Panigaj

Introduction

The development of legal means of biodiversity protection in the context of the European Union
has been gradual, and piecemeal, over several decades. In a way, the development has replicated its
counterpart in the sphere of public international law. This means that tangible results have only been
seen since the 1970s. Interesting statistics are available in relation to this time interval, dealing, for
example, with the decline in the biodiversity of animal populations. It must be said that the EU is better
off than other world regions when it comes to biodiversity. While the South American region has
experienced a population decline of 94% since the 1970s, the Europe and Central Asia region has seen
just an 18% decline.! We will use additional data to help illustrate the whole picture. As recent studies
show, up to 19% of all species in Europe are threatened with extinction. Relatively comprehensive data
are available for vertebrates, but for invertebrates or plants, scientists do not have sufficient data for
Europe as a whole.2 However, deterioration can be seen in the figures for smaller sites. In Germany, for
example, since the 1960s there has been almost a 70% decline in plant populations.3 We are losing
biodiversity on a global scale, not just in Europe as such. On the one hand, it is true that this problem
cannot be tackled in isolation, but in the same breath it should be added that regional regulation, for
example within the EU, is often capable of responding to the issue at stake within the region concerned
in a much more targeted way than universal international conventions.

The content of this article focuses on the evolution of biodiversity conservation in the EU context,
but we examine the above in the context of the most important factors influencing biodiversity loss.
Thus, we structurally divide the article into passages in which we address the most significant drivers
of biodiversity loss individually and whether the removal or at least mitigation of their impacts on
biodiversity is adequately regulated by EU legislation. We hypothesize that European legislation has
seen positive developments in the environmental field and provides biodiversity with adequate
protection, reflecting the most serious factors threatening species biodiversity.

9.1 Briefoverview of the development of basiclegislation in the context of biodiversity

protection in the EU

Before summarizing the evolution of EU legislation, it is necessary to mention the most important
factors threatening biodiversity as such, as we are assessing these developments primarily in terms of
how legislation regulates these factors. The direct drivers of change in nature with the greatest global
impact are habitat loss/loss, e.g. through changes in land and sea use, overexploitation of natural
resources, climate change, pollution and invasive alien species. These five threats are major
contributors to the current state of nature, landscapes and species biodiversity, and are supported by

1 GREENFIELD, P.: The biodiversity crisis in numbers - a visual guide. In: The Guardian, 06 December 2022,
Online:https://www.theguardian.com/environment/2022/dec/06 /the-biodiversity-crisis-in-numbers-a-
visual-guide-aoe.

2 DAVIS, ].: One fifth of all species in Europe threatened with extinction. In: Natural History Museum, 09 November
2023. Online: https://www.nhm.ac.uk/discover/news/2023 /november/one-fifth-of-all-species-in-europe-
threatened-with-extinction.html.

3 What are the extent and causes of biodiversity loss? In: The London School of Economics and Political Science,
2 December 2022. Online: https://www.lse.ac.uk/granthaminstitute/explainers/what-are-the-extent-and-
causes-of-biodiversity-loss/.
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factors such as social values or human behaviour.* At the outset, it should be noted that the legal basis
for biodiversity protection is currently defined in EU primary law, namely the Treaty on the Functioning
of the EU (consolidated text, 2007), specifically Articles 191-192 thereof.5> As mentioned in the
introduction, we can only tangibly perceive developments in this area since the 1970s. The first major
project was Council Directive 79/409/EEC of 2 April 1979 on the conservation of wild birds. The
directive in question has been amended several times and is now known as Directive 2009/147 /EC of
the European Parliament and of the Council of 30 November 2009 on the Conservation of the Wild
Birds (hereinafter also as ,Birds Directive“). The Directive aims to protect all naturally occurring bird
species in the EU, including their most important habitats. In addition to gradually halting the decline
and disappearance of individual species, the Directive aims to ensure the recovery and long-term
prosperity of individual species.¢

The second milestone was the 1990s with the adoption of the Council Directive 92/43/EEC of
21 May 1992 on the conservation of natural habitats and of wild fauna and flora (hereinafter also as
,Habitats Directive”). The aim of the Habitats Directive shall be to contribute towards ensuring
biodiversity through the conservation of natural habitats and of wild fauna and flora in the member
states.”

These directives have been at the heart of European nature, landscape and biodiversity
protection for a very long time and, according to some authors, are among the most effective legal
means of biodiversity protection in the world.8 Furthermore it is necessary to mention Directive
2008/56/EC of the European Parliament and of the Council of 17 June 2008 establishing a framework
for community action in the field of marine environmental policy (Marine Strategy Framework
Directive). The Directive emphasizes the need to protect and conserve marine biodiversity and refers
to the Convention on Biological Diversity, in relation to which the Community has adopted an
unequivocal position on issues relating to halting the loss of biodiversity.

We can continue with Regulation (EU) No 1143/2014 of the European Parliament and of the
Council of 22 October 2014 on the prevention and management of the introduction and spread of
invasive alien species. This Regulation lays down rules to prevent, minimize and mitigate the adverse
impact on biodiversity of the introduction and spread, both intentional and unintentional, of invasive
non-native species within the Union.?

An important milestone in the development of EU legislation on biodiversity protection was the
creation of the European Green Deal, an initiative under the umbrella of which a number of important
secondary legislation has been adopted in the area we have analyzed. We can mention e.g. Regulation
(EU) 2021/1119 of the European Parliament and of the Council of 30 June 2021 establishing the
framework for achieving climate neutrality and amending Regulations (EC) No 401/2009 and (EU)
2018/1999 (‘European Climate Law’). The main objective of this regulation is to gradually reduce, up

4 Decision Adopted by the Conference of the Parties to the Convention on Biological Diversity
(CBD/COP/DEC/15/4), 19 December 2022. Kunming-Montreal Global Biodiversity Framework, p. 4.

5 Consolidated version of the Treaty on the Functioning of the European Union, signed on 13 December 2007. C
326,26/10/2012 P.0001 - 0390.

6 Directive 2009/147/EC of the European Parliament and of the Council of 30 November 2009 on the
Conservation of the Wild Birds. Art. 1-4.

7 Council Directive 92 /43 /EEC of 21 May 1992 on the conservation of natural habitats and of wild fauna and flora.
Art. 2.

8 PANIGA], ].: Biodiversity Protection from the Perspective of the European Green Deal and Other Current Relevant
International Legislation. In: KLUCKA, J., BAKOSOVA, L. (eds.): Green Ambitions for Sustainable Development:
Past, Present and Future. Leges, 2022, p. 165.

9 Regulation (EU) No 1143/2014 of the European Parliament and of the Council of 22 October 2014 on the
prevention and management of the introduction and spread of invasive alien species. Art. 1.
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to the point of completely stopping, anthropogenic greenhouse gas emissions in order to achieve full
carbon neutrality by 2050. This is to be achieved by setting intermediate and long-term targets
expressed in the Regulation.10

Another regulation whose adoption was influenced by the European Green Deal, is Regulation
(EU) 2023/1115 of the European Parliament and of the Council of 31 May 2023 on the making available
on the Union market and the export from the Union of certain commodities and products associated
with deforestation and forest degradation and repealing Regulation (EU) No 995/2010 (for the
purposes of the article also as ,Deforestation Regulation“). The Regulation regulates the making
available and placing on the EU market, as well as the export from the EU, of selected products with the
aim of minimizing the Union's contribution to deforestation and forest degradation worldwide, thereby
contributing to reducing global deforestation as well as the Union's share of greenhouse gas emissions
and biodiversity loss worldwide.11

Another important contribution of the European Green Deal, and perhaps the most significant in
the field of biodiversity protection, is the Nature Restoration Law (regulation).12 The formal adoption
of this regulation took place on 17 June this year (2024), in the days when this article was almost
completed. We analyze it in more detail at the end of the Paper.

9.2 Biodiversity conservation and habitat loss

One of the most important factors influencing biodiversity loss is the loss of natural habitats. This
factor is presented as a major threat to almost 85% of all species on the IUCN's Red List.13 The current
state of habitats in the EU and the species thatlive in them can be demonstrated primarily by the Report
from the Commission to the European Parliament, the Council and the European Economic and Social
Committee: The state of nature in the European Union Report on the status and trends in 2013 - 2018
of species and habitat types protected by the Birds and Habitats Directives (2020). The assessment
discussed in the Report represents the most extensive and comprehensive review of the state of nature
in the EU ever undertaken.4

As stated in the Report, the loss of natural habitats is largely due to the impact of agriculture,
which reflects the relative scale of agricultural land-use and changes in farming practices.!s
Modifications to hydrological regimes, urbanization or pollution, as well as forestry activities and forest
management, also contribute to habitat loss.16

As far as legislation to address the loss of natural habitats is concerned, the above-mentioned
directives, as well as the Deforestation Regulation, are the basis. Although the Birds Directive is

10 Regulation (EU) 2021/1119 of the European Parliament and of the Council of 30 June 2021 establishing the
framework for achieving climate neutrality and amending Regulations (EC) No 401/2009 and (EU) 2018/1999
(‘European Climate Law’). Art. 1-4.

11 Regulation (EU) 2023/1115 of the European Parliament and of the Council of 31 May 2023 on the making
available on the Union market and the export from the Union of certain commodities and products associated
with deforestation and forest degradation and repealing Regulation (EU) No 995/2010 (Text with EEA relevance).
Art. 1.

12 Regulation on nature restoration.

13 Losing their homes because of the growing needs of humans. In: WWE Online:
https://wwf.panda.org/discover/our focus/wildlife practice/problems/habitat loss degradation/.

14 Report from the Commission to the European Parliament, the Council and the European Economic and Social
Committee. The state of nature in the European Union Report on the status and trends in 2013 - 2018 of species
and habitat types protected by the Birds and Habitats Directives, 15 October 2020.

15 [n particular, the intensification of agriculture and the abandonment of extensive agricultural production, which
created and preserved semi-natural habitats with diverse fauna and flora. See: Ibidem.

16 [bidem.
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primarily concerned with the conservation of wild birds, it also applies to their habitats. The Directive
obliges Member States to take the measures necessary to protect, maintain and restore a sufficient
diversity and extent of habitats for all bird species. At the same time, Member States must take
measures to prevent pollution and damage to these habitats where this would seriously undermine the
objectives of the Directive, and they must also seek to prevent pollution and damage to areas outside
protected areas.!” In order to ensure these objectives, Member States are obliged to establish protected
areas.

Habitat protection is covered in more detail in the Habitats Directive, whose main objective is to
protect the natural habitats of wild fauna and flora in the EU, which are either to be maintained or
restored. An important contribution of the Habitats Directive is the establishment of Natura 2000,
which is a coherent European ecological system of Special Protection Areas, including both, sites
protected under the Habitats Directive and sites protected under the Birds Directive.18 The Directive
provides with special protection sites of European interest!9, as well as priority natural habitats2?, as
well as specially protected areas,?! protecting 233 different types of habitats.22

Natura 2000, which includes areas protected by both Directives, is the largest system of protected
areas in the world, covering more than 1.3 million km2.23 At the end of 2021, 26% of the EU's total land
area was protected, of which Natura 2000 covers almost 19% of the EU territory. The EU plans to
provide protection for at least 30% of the total EU territory as part of its biodiversity strategy by 2030.
However, statistics to date show that this target will not be met. On the other hand, it should be noted
that the Member States have committed themselves to creating new protected areas in order to achieve
this target.24 As far as the EU marine territory is concerned, it is protected to the extent of 12.1%, from
which it can be concluded that 30% of the sea falling under the EU territory is unlikely to be protected
by 2030.25

The range of protected areas that are protected, whether through directives or just through
national regulations, is considerable, although it may not be sufficient to meet the 2030 targets. But
what is the state of these protected areas? The European Commission's report shows that the

17 Directive 2009/147/EC of the European Parliament and of the Council of 30 November 2009 on the
Conservation of the Wild Birds. Art. 1-4.

18 Council Directive 92/43/EEC of 21 May 1992 on the conservation of natural habitats and of wild fauna and
flora. Art. 2-5.

19 Natural habitat types of Community interest means those which: ,(i) are in danger of disappearance in their
natural range; or (ii) have a small natural range following their regression or by reason of their intrinsically
restricted area; or (iii) present outstanding examples of typical characteristics of one or more of the five following
biogeographical regions: Alpine, Atlantic, Continental, Macaronesian and Mediterranean.”

20 Priority natural habitat types means: ,natural habitat types in danger of disappearence, which are present on
the territory referred to in Article 2 and for the conservation of which the Community has particular
responsibility in view of the proportion of their natural range.“

21 Special area of conservation means ,a site of Community importance designated by the Member States through
a statutory, administrative and/or contractual act where the necessary conservation measures are applied for the
maintenance or restoration, at a favourable conservation status, of the natural habitats and/or the populations of
the species for which the site is designated;“

22 Report from the Commission to the European Parliament, the Council and the European Economic and Social
Committee. The state of nature in the European Union Report on the status and trends in 2013 - 2018 of species
and habitat types protected by the Birds and Habitats Directives (COM(2020) 635 final), 15 October 2020.

23 Natura 2000 Barometer. In: European Environment Agency. Online: https://www.eea.europa.eu/data-and-
maps/dashboards/natura-2000-barometer.

24 Terrestrial Protected Areas in Europe. In: European Environment Agency. Online:
https://www.eea.europa.eu/en/analysis/indicators/terrestrial-protected-areas-in-europe.

25 Marine Protected Areas in Europe’s seas. In: European Environment Agency. Online:
https://eur-lex.europa.eu/SK/legal-content/summary/united-nations-convention-on-the-law-of-the-sea.html.
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conservation status of the EU's habitats is not improving. Up to 81% of habitats show poor to poor
condition, only 9% show signs of improvement and up to 36% continue to deteriorate. Analyses have
shown that, despite the measures taken by Member States, these measures have not led to an
improvement in the status of protected areas, often even to a deterioration in the status, suggesting
that the necessary measures have not been taken and, in many cases, the necessary measures have not
even been identified.26 The Commission's report showed that progress in implementing the directives
has been insufficient in recent years, requiring the addition of marine protected areas to the system, in
particular, to take the necessary protection measures and to make the necessary investments. The
report explicitly states, that ,Nature requirements have not been sufficiently incorporated into key
land- and water-use policies to overcome the negative pressures that can arise from sectors such as
agriculture and forestry.“?” The solution to incorporating these requirements can be seen in the
Deforestation Regulation 2023.

It is the Deforestation Regulation that will be an important legal instrument to protect
biodiversity and habitats from loss, as one of its objectives is to minimize the Union's contribution to
deforestation and forest degradation worldwide, thereby contributing to a reduction in global
deforestation.?8 Forests are the largest group of habitats under the Habitats Directive, accounting for
up to 35% of all habitat types. At the same time, forests are the category most in need of improvement.
Forestry activities, as we have already mentioned, are the second largest pressure on species and
forestry is the dominant pressure on forest habitats.2® The Regulation itself states in the preamble, ,in
particular, intensively managed even-aged forests through clear-cutting and deadwood removal can
have a severe impact on whole habitats.“30 This is also why there is a great responsibility "on the
shoulders" of the Regulation.

At the beginning of this passage, we identified the main causes of habitat loss, the most significant
of which are the impacts of agriculture and forestry. These factors are not regulated by the Habitats
Directive, so we will have to rely on the Deforestation Regulation, which, for example, only regulates
agricultural issues in relation to forest habitats (which, however, make up the majority of habitat types
protected under the Habitats Directive). As the preamble to the Regulation states: ,Agricultural
expansion drives almost 90 % of global deforestation, with more than half of forest loss being due to
conversion of forest into cropland, whereas livestock grazing is responsible for almost 40 % of forest
loss. [..] Promoting alternative, sustainable agricultural practices can address environmental and
climate challenges, and prevent deforestation and forest degradation worldwide.“3! Since agriculture

26 Report from the Commission to the European Parliament, the Council and the European Economic and Social
Committee. The state of nature in the European Union Report on the status and trends in 2013 - 2018 of species
and habitat types protected by the Birds and Habitats Directives (COM(2020) 635 final). 15 October 2020.

27 [bidem.

28 Regulation (EU) 2023/1115 of the European Parliament and of the Council of 31 May 2023 on the making
available on the Union market and the export from the Union of certain commodities and products associated
with deforestation and forest degradation and repealing Regulation (EU) No 995/2010 (Text with EEA relevance).
Art. 1.

29 Report from the Commission to the European Parliament, the Council and the European Economic and Social
Committee. The state of nature in the European Union Report on the status and trends in 2013 - 2018 of species
and habitat types protected by the Birds and Habitats Directives (COM(2020) 635 final). 15 October 2020.

30 Regulation (EU) 2023/1115 of the European Parliament and of the Council of 31 May 2023 on the making
available on the Union market and the export from the Union of certain commodities and products associated
with deforestation and forest degradation and repealing Regulation (EU) No 995/2010 (Text with EEA relevance).
31 Regulation (EU) 2023/1115 of the European Parliament and of the Council of 31 May 2023 on the making
available on the Union market and the export from the Union of certain commodities and products associated
with deforestation and forest degradation and repealing Regulation (EU) No 995/2010 (Text with EEA relevance).
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is the absolute majority cause of deforestation, the Regulation also uses the term "deforestation” itself
to mean the conversion of forests to agricultural use, whether anthropogenic in nature or not.32

Given that both Directives also deal with the protection of species, it is necessary to briefly assess
their conservation status. The Birds Directive is logically concerned with the protection of wild birds
in the EU. Surveys have shown that only 47% of bird species in the EU are in good status, with the
percentage of bird species in poor status increasing over the last decade. What is positive about the
Habitats Directive is that the Birds Directive provides protection for all bird species (some with special
protection, including the creation of Special Protection Areas), whereas the Habitats Directive deals
only with species of European importance, currently covering almost 1,400 species.33 Under the
Habitats directive, over a quarter of species assessments indicate good conservation status. 63% show
poor or bad status.3¢ A negative aspect is the uneven representation of individual taxonomic groups;
for example, Habitats Directive does not deal with the taxon of fungi, which play an irreplaceable role
in nature. A change was offered by the proposed Nature Restoration Law, which, as approved by
Parliament in Article 3, defines an ecosystem as ,a dynamic complex of plant, animal, fungi and
microorganism communities and their non-living environment, interacting as a functional unit, and
includes habitat types, habitats of species and species populations.“35

We consider that the protection of habitats by the directives is sufficient. We cannot yet comment
on the Deforestation Regulation as it was only adopted in 2023 and will not come into force until
December 2024 for most provisions and June 2025 for certain entities (e.g. micro and small
enterprises). In particular, the lack of activity by Member States in adopting the necessary measures is
problematic, as the European Commission's Report shows. However, since most of the causes of habitat
loss have already been identified in EU terms, we remain optimistic that the EU will achieve its
protected area coverage targets by 2030, despite the above.

9.3 Biodiversity protection and climate change

Climate change is one of the biggest scares today, not just for biodiversity but for the environment
as a whole. The Intergovernmental Science-Policy Platform on Biodiversity and Ecosystem Services
(IPBES) has shown in its 2019 Global Assessment Report on Biodiversity and Ecosystem Services that
climate change is the third most significant driver of biodiversity loss.3¢ Climate change is primarily
driven by the production of greenhouse gases, with anthropogenic production including the burning of
fossil fuels, deforestation and livestock farming.

The cornerstone of legislation in this area is the European Climate Change Law (the "Climate
Regulation") and the Deforestation Regulation, but these are not the only pieces of climate protection
legislation. As far as the Climate Regulation is concerned, it aims to achieve climate neutrality by 2050
by setting several binding intermediate and long-term targets. Although the EU has long been paying
attention to the need to reduce greenhouse gas production, it is only the Climate Regulation that has

32 Ibidem, Art. 2.

33 Habitats and species: latest status and trends. In: European Environment Agency. Online:
https://www.eea.europa.eu/en/topics/at-a-glance/nature/state-of-nature-in-europe-a-health-check/habitats-
and-species-latest-status-and-trends.

34 Report from the Commission to the European Parliament, the Council and the European Economic and Social
Committee. The state of nature in the European Union Report on the status and trends in 2013 - 2018 of species
and habitat types protected by the Birds and Habitats Directives (COM(2020) 635 final). 15 October 2020.

35 European Parliament legislative resolution of 27 February 2024 on the proposal for a regulation of the
European Parliament and of the Council on nature restoration (COM(2022)0304- (9-0208/2022
-2022/0195(C0OD)).

36 IPBES: Summary for policymakers of the global assessment report on biodiversity and ecosystem services.
DiAZ, S., SETTELE, J. etal. (eds.): In: zenodo. Online: https://zenodo.org/records/3553579.
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put this on the right track by setting binding targets for the Member States. The Climate Regulation's
intermediate-term target is to reduce domestic net greenhouse gas emissions by 55% by 2030
compared to 1990 levels. The Regulation then states that in order to achieve climate neutrality, targets
will also need to be set for 2040, and in proposing a target for that year the Commission takes into
account, among other things, the need to maintain, manage and enhance natural sinks in the long term
and protect and restore biodiversity. As regards the long-term target, this is set for 2050, by which time
the EU should have achieved climate neutrality.37

One might wonder whether this is too much initiative on the part of the Union. From our point
of view, it might be in the short term, until the EU economy 'acclimatizes' within the scope of the
European Green Deal, but in the long term it certainly is not. Moreover, Europe owes a great debt to
nature. In terms of emissions, the EU is the fourth largest polluter.38 Studies have also been carried out
on the so-called "fair share" of emission reduction obligations. This fair share is based on the total
historical emissions produced by each country as well as the current wealth of each country. The
studies have taken these two factors into account and applied this to a scenario of a 1.5-degree
reduction in the planet's temperature by 2030. In this case, the European Union would emerge as the
clear winner, where it would have to reduce emissions by a staggering 90% by 2030, given its historical
emissions and current wealth. India, for example, has no emissions debt according to realized
calculations (while the EU is in the black by 90%, India is in the red by 2%).3° Of course, we are only
talking about a kind of imaginary responsibility for the current state of global warming. But this by no
means constitute that developing countries, which were not 'able’ to pollute the planet in this way for
several decades or centuries in the past, are now free to produce emissions without consequence.

As we have already mentioned, the EU has been addressing this issue for a long time. In 2022,
domestic net greenhouse gas emissions in the EU fell by 3%, underlining a 30-year downward trend.
As the EU Climate Action Progress Report 2023 shows, the EU has already reduced its domestic net
emissions by almost 33% since 1990. Directive 2001/81/EC of the European Parliament and of the
Council has contributed to this progress by capping Member States' total annual emissions*? since
2010.41 Achieving the intermediate target under the Climate Regulation, i.e. a 55% reduction by 2030,
will therefore require considerably more effort from EU Member States. This is also to be facilitated by
Regulation 2018/842, which sets binding commitments for Member States on their minimum
contributions over the period 2021-2030 to the Union's target of reducing greenhouse gas emissions
in the energy, industrial processes and product use, agriculture and waste sectors by 30% by 2030
compared to 2005 levels.42

Climate change is also largely fuelled by massive deforestation as well as livestock farming.
With regard to deforestation, we must rely on the Habitats Directive, which provides protection for

37 Regulation (EU) 2021/1119 of the European Parliament and of the Council of 30 June 2021 establishing the
framework for achieving climate neutrality and amending Regulations (EC) No 401/2009 and (EU) 2018/1999
(‘European Climate Law’). Art. 1-4.

38 GHG emissions of all world countries - JRC/IEA 2023 Report.

39 PADDISON, L., CHOI, A.: As climate chaos accelerates, which countries are polluting the most? In: CNN. January
2, 2024. Online: https://edition.cnn.com /interactive /2023 /12 /us/countries-climate-change-emissions-cop28/.
40 Sulphur dioxide (SO2), nitrogen oxides (NOx), non-methane volatile organic compounds (NMVOC) and
ammonia (NH3).

41 Directive (EU) 2016/2284 of the European Parliament and of the Council of 14 December 2016 on the reduction
of national emissions of certain atmospheric pollutants, amending Directive 2003 /35/EC and repealing Directive
2001/81/EC (Text with EEA relevance).

42 Regulation (EU) 2018/842 of the European Parliament and of the Council of 30 May 2018 on binding annual
greenhouse gas emission reductions by Member States from 2021 to 2030 contributing to climate action to meet
commitments under the Paris Agreement and amending Regulation (EU) No 525/2013.
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many types of forest habitat, and the Deforestation Regulation. Europe is one of the most heavily
forested regions in the world, with forests making up roughly 40% of its territory. Forests are also
essential because they are home to most of Europe's terrestrial native species of animals, plants and
fungi.#3 Regarding the state of forests in the EU, research shows mixed results, with positive (e.g.
increasing biomass of dead wood in forests) but often also negative features (e.g. increasing number of
trees with defoliation).#4 The Deforestation Regulation sets out strict prohibitions in order to protect
forests, stating in Article 3 that designated products may not be placed on the market or made available
on the market unless the conditions set out in the Regulation are cumulatively met, one of the
conditions being that they must not cause deforestation.*>

As we have mentioned, the climate crisis is also fuelled by extensive livestock farming. This falls
within the scope of the Deforestation Regulation, as set out in its preamble.*¢ We have already stated
that the Regulation defines deforestation as the conversion of forest to agricultural use. Consequently,
agricultural use means, inter alia, the use of land for livestock farming. Commodities used for the
rearing and feeding of livestock, as well as livestock products, fall within the category of products the
making available or placing on the market or export of which is strictly regulated by the Regulation.4”

[tis worth noting that the EU is one of the regions where climate change is being taken seriously,

with a proper legislative framework. There are tangible results, but here too it will be necessary for
Member States to 'step up' or the intermediate-term objectives of the Climate Regulation will not be
met.

9.4 Biodiversity protection and invasive species
Invasive or non-native species are a significant threat to biodiversity and the ecosystems into

which they are introduced. In particular, they are a threat to the ecosystems of geographically and
evolutionarily isolated units, e.g. islands. Their impact can take various forms, e.g. through habitat
alteration, predatory behaviour, uncontrolled reproduction where the invasive species has no natural
predators, disease transmission or genetic influences through hybridization, etc.48

The Habitats Directive was the first to address invasive species, albeit only marginally. In Article
22, it set out the obligation for Member States, when implementing the provisions of the Directive, to
ensure that the deliberate introduction into the wild of any species which is not native to their territory
is regulated so as not to prejudice natural habitats within their natural range or the wild native fauna
and flora and, if they consider it necessary, prohibit such introduction. The results of the assessment
undertaken shall be forwarded to the committee for information.*®

Two decades later, in 2014, the Regulation on the prevention and management of the
introduction and spread of invasive alien species was adopted. Subsequently, in 2016, the European

43 Forests and forestry. In: European Environment Agency. Online: https://www.eea.europa.eu/en/topics/in-
depth/forests-and-forestry.

4How  are forest ecosystems doing? In: European Environment  Agency. Online:
https://www.eea.europa.eu/publications/how-are-european-forest/.

45Regulation (EU) 2023/1115 of the European Parliament and of the Council of 31 May 2023 on the making
available on the Union market and the export from the Union of certain commodities and products associated
with deforestation and forest degradation and repealing Regulation (EU) No 995/2010 (Text with EEA relevance).

46 Ibidem, preamble, para. 17.

47 Ibidem, Art. 2, Annex I.

48 Regulation (EU) 1143/2014 of the European Parliament and of the Council of 22 October 2014 on the
prevention and management of the introduction and spread of invasive alien species

49 Council Directive 92/43/EEC of 21 May 1992 on the conservation of natural habitats and of wild fauna and
flora.
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Commission, on the basis of Article 4 of the Regulation, established the first List of Invasive Non-native
Species of Union Concern.50 The List is compiled on the basis of scientific research, with the most recent
update dating from 2022. The following species can only be included in the List if they cumulatively
meet the conditions set out in the Regulation, inter alia ,they are, based on available scientific evidence,
likely to have a significant adverse impact on biodiversity or the related ecosystem services, and may
also have an adverse impact on human health or the economy.“51

While the Regulation applies to all invasive non-native species, Article 2 also provides for
exemptions in the form of species that are not covered by the Regulation (e.g. genetically modified
organisms).52 The Regulation covers in detail the issue of risk assessment and prevention. In the
framework of prevention, the Regulation e.g. sets restrictions®3 for species of Union concern,
exemptions in the form of permits or authorizations or emergency measures. It also regulates the
detection and tracking of non-indigenous species and their subsequent prompt eradication. In the case
of species which, although of concern to the Union, are widespread in its territory, the Regulation lays
down the conditions for their management.54

In 2021, the Commission issued a Report evaluating the effectiveness of the Regulation.
Although it concluded that it was premature to assess the effectiveness of the Regulation in relation to
most aspects of the Regulation (which will not be done until 2025), a number of positives could
nevertheless be identified. Most Member States have already set up their own surveillance systems and
carry out regular inspections in relation to invasive species. Restrictions, early detection, eradication
or management of widespread invasive species have also already yielded benefits.5s

9.5 Biodiversity protection and pollution

This point is closely related to the section on climate change, since, in the case of pollution, we
are also talking about air pollution due to anthropogenic fumes and emissions, which also exacerbate
climate change. In order to avoid duplication, this article will rather deal with legislation that we have
not mentioned on the subject of climate change. Firstly, we need to mention Directive (EU) 2016/2284
of the European Parliament and of the Council of 14 December 2016 on the reduction of national
emissions of certain atmospheric pollutants, amending Directive 2003/35/EC and repealing Directive
2001/81/EC. The Directive establishes obligations for Member States to reduce emissions of selected
air pollutants, as well as other related obligations. The Directive also contributes, within the meaning
of Article 1(2)(b) thereof, to the achievement of the Union's objectives in the field of biodiversity and
ecosystems.>¢ In Annex V, the Directive lists biodiversity loss or impacts on vegetation biodiversity etc.

50 Ochrana biodiverzity pred invaznymi nepévodnymi druhmi. In: EUR-lex.Online: https://eur-
lex.europa.eu/SK/legal-content/summary/protecting-biodiversity-from-invasive-alien-species.html.

51 Regulation (EU) 1143/2014 of the European Parliament and of the Council of 22 October 2014 on the
prevention and management of the introduction and spread of invasive alien species. Art. 4.

52 Ibidem, Art. 2.

53 Species on the list must not be deliberately introduced into the EU. Nor may they be possessed, propagated,
transported to, from or within the EU, sold, cultivated or released into the environment. States must also take the
necessary measures to prevent the unintentional introduction of these species, as well as unintentional
introduction in the case of gross negligence. See: Art. 7.

54 [bidem, Chapter IV.

55 Report from the Commission to the European Parliament and the Council on the review of the application of
Regulation (EU) No 1143/2014 of the European Parliament and of the Council of 22 October 2014 on the
prevention and management of the introduction and spread of invasive alien species (COM(2021) 628 final).

56 Directive (EU) 2016/2284 of the European Parliament and of the Council of 14 December 2016 on the reduction
of national emissions of certain atmospheric pollutants, amending Directive 2003 /35/EC and repealing Directive
2001/81/EC (Text with EEA relevance).
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among the optional indicators for monitoring air pollution impacts..5? We may also mention Directive
2008/50/EC of the European Parliament and of the Council of 21 May 2008 on ambient air quality and
cleaner air for Europe. Among other things, the Directive aims to set objectives designed to avoid,
prevent or reduce harmful effects on human health and the environment as a whole.58
Pollution through plastic waste cannot be overlooked either. This type of pollution is also

mostly transboundary in nature, which is why there is a strong need for both international and EU
legislation. As the IUCN states, plastic pollution can be ranked among the most significant factors of
biodiversity loss, affecting all types of ecosystems.5® Plastic waste can also contribute to the
introduction of invasive species.® Only 38% of waste (in general) in the EU is being recycled.¢! Yet this
is higher than the world average, as just over 9% of the world's waste is being recycled. Plastic waste,
or waste in general, is mainly regulated in the EU through directives. It is primarily regulated by
Directive (EU) 2008/98/EC of the European Parliament and of the Council of 19 November 2008 on
waste and repealing certain Directives (tzv. Waste Framework Directive). The Directive enshrines
measures to protect the environment as well as human health by preventing or reducing the adverse
impacts of waste generation and management, reducing the overall impacts of resource use and
increasing the efficiency of such use.62 In 2023, the European Commission issued a report stating that
Member States are at risk of failing to meet the 2025 targets for the recycling of municipal waste and
packaging waste, as well as the 2035 targets for landfilling. Interestingly, for example, the Directive will
be amended to require Member States to ensure the collection of textiles from 1 January 2025.

Directive (EU) 2019/904 of the European Parliament and of the Council of 5 June 2019 on the
reduction of the impact of certain plastic products on the environment is quite important as well. The
Directive deals in particular with the regulation and restriction of certain single-use plastics, reflecting
the EU's move towards a circular economy, whereby priority is given to products that enable their re-
use. As also stated in the preamble to the Directive, ,single-use plastic products and fishing gear
containing plastic are therefore a particularly serious problem in the context of marine litter, pose a
severe risk to marine ecosystems, to biodiversity and to human health and damage activities such as
tourism, fisheries and shipping.“¢3

In 2022, a year after the Member States were due to draw up a description of the measures they
had taken, a study was carried out on the effectiveness of the Directive, which concluded that, overall,
the Directive makes sense and delivers results. Inadequacy was perceived particularly in the Central
European area, in countries such as the Slovak Republic, the Czech Republic, Poland and Hungary.¢+

57 Ibidem.

58 Directive 2008/50/EC of the European Parliament and of the Council of 21 May 2008 on ambient air quality
and cleaner air for Europe.

59 Issues Brief: Plastic pollution. In: IUCN. Onilne: https://www.iucn.org/resources/issues-brief/plastic-
pollution.

60 ANUNOBI, T. ].. Hazardous effects of plastic wastes on land biodiversity: Areview. Online:
10.4314/tzool.v20i1.10.

61 European Comission: Waste adn Recycling. Online: https://environment.ec.europa.eu/topics/waste-and-
recycling en.

62 Directive (EU) 2008/98/EC of the European Parliament and of the Council of 19 November 2008 on waste and
repealing certain Directives.

63 Directive (EU) 2019/904 of the European Parliament and of the Council of 5 June 2019 on the reduction of the
impact of certain plastic products on the environment (Text with EEA relevance).

64 COPELLO, L. et al.: Single Use Plastics Directive Implementation Assessment Report. In: Rething Plastic Alliance.
22 September  2022. Online:  https://rethinkplasticalliance.eu/wp-content/uploads/2022/09/SUP-
Implemetation-Assessment-Report.pdf.
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We will conclude this section by mentioning the Marine Strategy Framework Directive. The
directive regulates the obligation for Member States to draw up marine strategies for their marine
waters, the aim of which is, among other things, ,prevent and reduce inputs in the marine environment,
with a view to phasing out pollution, so as to ensure that there are no significant impacts on or risks to
marine biodiversity, marine ecosystems, human health or legitimate uses of the sea.“6>

Of course, we do not have the space to cover every piece of legislation under EU waste policy.
This area is well covered by the Union, where specific directives or regulations also deal with packaging
waste, landfill, end-of-life vehicles, batteries and accumulators, or waste from the mining industry. As
we have also already said, waste is a significant threat to biodiversity as such, so extensive legislation
is to be commended. However, as we have noted, for example, with the directives that we have discussed
in more detail, it is primarily the fulfilment of the obligations of the Member States in relation to the
obligations imposed by these directives that is problematic.

9.6 Biodiversity protection and overexploitation
The last of these major threats to biodiversity is the issue of overexploitation of natural resources.

Experts estimate that this factor is responsible for up to 20% of the total loss of biodiversity on a global
scale.¢ Overexploitation of natural resources is also present in the EU. In terms of both the use of
natural resources and the resulting waste, the Union's ecological footprint is twice its biocapacity. This
means that the EU's needs go well beyond its borders.¢” For example, when it comes to fish catches, up
to 30% of stocks are fished outside safe biological limits, which may no longer allow them to recover
naturally.¢8 For example, agricultural activities, especially in monoculture, can also be included in this
category. Up to 13% of the pressure on bird populations stems from overexploitation, mainly in the
form of poaching, while poaching also threatens other animal as well as plant species.

As far as legislation is concerned, the framework is also to be found in primary law, namely the
Treaty on the Functioning of the EU, which states in Article 191 that the Union's environmental policy
shall contribute to the pursuit of its objectives, which include the prudent and rational utilization of
natural resources.®? The Habitats Directive regulates prohibitions and restrictions on the deliberate
taking and killing, harvesting, collecting, selling, exchanging and other activities that would conflict
with the conservation of animal and plant species, and these prohibitions and restrictions are
differentiated depending on which Annex of the Directive the species is listed in. The Directive also
provides for the possibility for Member States to grant a derogation in certain circumstances (that there
is no satisfactory alternative, and the derogation does not cause a deterioration in the conservation
status of the population of the species concerned in its natural range).” Member States must
subsequently report to the Commission every 2 years on the derogations thus granted.

This issue is also regulated by the Birds Directive, which, with certain exceptions, prohibits the
sale, transport with a view to sale, keeping and breeding with a view to sale and offering for sale of live

65 Directive 2008/56/EC of the European Parliament and of the Council of 17 June 2008 establishing a framework
for community action in the field of marine environmental policy (Marine Strategy Framework Directive) (Text
with EEA relevance).

66 How do humans affect biodiversity? In: The Royal Society. Online: https://royalsociety.org/news-
resources/projects/biodiversity /human-impact-on-biodiversity/.

67Qverexploitation. In: Biodiversity Information System for Europe. Online:
https://biodiversity.europa.eu/europes-biodiversity/threats/overexploitation.
68 [bidem.

69 Consolidated version of the Treaty on the Functioning of the European Union, signed on 13 December 2007. C
326,26/10/2012 P. 0001 - 0390.

70 Council Directive 92/43/EEC of 21 May 1992 on the conservation of natural habitats and of wild fauna and
flora. Art. 12-16.
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or dead birds and any readily recognizable parts or derivatives of such birds.”* These prohibitions do
not apply to birds listed in Annex III/A of the Directive if the birds have been Kkilled or captured or
obtained by other legal means. For birds listed in Annex I1I/B, States may grant permits for activities
that are otherwise prohibited, but subject to certain restrictions, if the birds have been killed or
captured or obtained by other legal means. Before granting such a permit, the Member State must
contact the Commission to examine whether the trade in specimens of the species in question has
endangered the populations of the species concerned or whether such an endangerment is likely to
occur there.”2 The Directive lays down specific provisions for the hunting of species listed in Annex II,
it also regulates the methods and means of hunting (e.g. non-selective, mass hunting), or e.g. provides
for the possibility of granting exemptions with regard to the above, in cases where there is no other
satisfactory solution, and only for exhaustively listed reasons.”3

Of course, we must mention the Deforestation Regulation, which is intended to provide
protection, in particular, for forest ecosystems from overexploitation. Nor can we forget the Marine
Strategy Framework Directive, which emphasizes the sustainable use and conservation of marine
biodiversity.

9.7 Nature Restoration Law

The 17th of June 2024 was an important day for EU nature. This is because on that day, the Nature
Recovery Regulation was formally adopted by the Council, even though this spring the Council
postponed a decision on the Regulation due to the lack of the (last-minute) required majority.”# This is
the first ever regulation with nature and biodiversity protection as its alpha omega. The above-
mentioned regulations also contribute to its protection, but in a specific way. The regulation refers in
many provisions to the Habitats Directive, the Birds Directive and the Marine Strategy Framework
Directive. Let us now briefly summarize what the essence of the Regulation is and what is expected of
it.

First of all, we welcome the fact that the Regulation explicitly considers taxonomic groups other
than animals and plants. Indeed, the Regulation defines "ecosystem" as ,a dynamic complex of plant,
animal, fungi and microorganism communities and their non-living environment, interacting as a
functional unit, and includes habitat types, habitats of species and species populations.“7>

The Regulation has high expectations in relation to habitat protection. As we have already
mentioned in the paper, habitat loss is the most serious threat to biodiversity, with up to 80% of the
Union's habitats in poor or inadequate condition. We have also mentioned that the EU has a target of
protecting or restoring at least 30% of habitats by 2030. These targets have so far been rather non-
binding. The same applies to the Kunming-Montreal Global Biodiversity Framework targets, as this
initiative under the Convention on Biological Diversity is not binding as such. However, the adoption of
the Regulation will change the situation, at least in the EU, as the Regulation already sets these targets
as binding obligations for Member States. The Regulation addresses the restoration of different types
of ecosystems, with specific obligations depending on the ecosystem concerned.

71 Directive 2009/147/EC of the European Parliament and of the Council of 30 November 2009 on the
Conservation of the Wild Birds. Art. 6, sec. 1.

72 Ibidem, Art. 6, sec. 2-4.
73 Ibidem, Art. 7-9.
74 Environment Council, 17 June 2024. In: Consilium.Europa, 17 June 2024. Online:

https://www.consilium.europa.eu/en/meetings/env/2024/06/17/.

75 Regulation of the European parliament and of the Council on nature restoration and amending Regulation (EU)
2022/869. Art. 3. PE-CONS 74/23. LS/]JGC/di. TREE.1.A.
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For terrestrial, coastal and freshwater ecosystems, it provides for an obligation for Member
States to take the necessary measures to improve and achieve good status for habitat types defined in
Annex | of the Regulation that are not in good status. By 2030 this is to cover 30% of such habitats, by
2040 it is to cover 60%, and by 2050 measures are to be taken to improve the status of up to 90% of
habitats. By 2030, priority is to be given to sites included in the Natura 2000. Once good habitat
condition is achieved, states are obliged to maintain it.7¢ The Regulation sets similar percentage
commitments for the restoration of marine ecosystems.

Consequently, the Regulation also pays attention to specific types of ecosystems. Particular
attention is paid to peatlands, which are a type of wetland. As stated by UNEP, wetlands absorb more
carbon (and carbon dioxide) than any other ecosystem. Peatlands alone absorb twice as much as forest
ecosystems worldwide. Wetland ecosystems in inland areas hold excess water and play an important
role in preventing floods or droughts, which helps in the adaptation needed in the face of climate
change.”” For drained peatlands (due to agricultural activities), at least 30% of such peatlands shall be
restored by 2030, of which atleast a quarter shall be rewetted. Thereafter 40% by 2040 (one third shall
be rewetted) and up to 50% by 2050.78 With regard to agricultural ecosystems in general, the regulation
sets out obligations in relation to increasing biodiversity in these ecosystems, taking into account
climate change, the social and economic needs of rural areas, as well as the need to ensure sustainable
agricultural production in the Union. In relation to agricultural ecosystems, Member States must take
measures to achieve an increasing trend in two of the following three indicators, namely the grassland
butterfly index, the stocks of organic carbon in mineral soils or the proportion of agricultural land with
high diversity landscape features.”?

Restoration should also affect urban ecosystems, where Member States should ensure that there
is no net loss in the total national area of urban green space and of urban tree canopy cover.8? At least
25,000 kilometers of free-flowing rivers are also to be restored by 2030.81

Although the Regulation addresses biodiversity mostly through ecosystem restoration, it
specifically mentions the need to increase pollinator diversity and halt their population decline by 2030
at the latest, and to monitor the increasing trend every 6 years thereafter until satisfactory results are
achieved.82 Up to 75% of crops and wild flowering plant species depend on pollinators from the animal
kingdom. Up to a third of bee, butterfly and hoverfly species are in decline, and 1 in 10 bee and butterfly
species are threatened with extinction.83 [t is therefore also to be welcomed that these provisions have
found their way into the Regulation.

In addition to the Deforestation Regulation, the Nature Restoration Regulation also addresses the
issue of forest ecosystems. Here too, the Regulation sets out certain indicators (of the forest ecosystem
restoration), the increasing trend of which the Member States are obliged to ensure (e.g. proportion of

76 Regulation of the European parliament and of the Council on nature restoration and amending Regulation (EU)
2022/869. Art. 4 and following. PE-CONS 74/23. LS/]JGC/di. TREE.1.A.

77 Wetlands: ‘Unsung  heroes’ of  the climate crisis. In: UN News. Online:
https://news.un.org/en/story/2022/02/1111052.

78 Regulation of the European parliament and of the Council on nature restoration and amending Regulation (EU)
2022/869. Art. 11, sec. 4. PE-CONS 74/23. LS/JGC/di. TREE.1.A.

79 Ibidem, Art. 11, sec. 1-2.

80 [bidem, Art. 8.

81 Ibidem, Art. 9.

82 Ibidem, Art. 10, sec. 1.

83Pollinators. In: European Comission. Online: https://environment.ec.europa.eu/topics/nature-and-

biodiversity/pollinators en.
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dead wood in forests, proportion of forests with uneven age structure, stock of organic carbon, or e.g.
tree species diversity).84 The regulation also requires 3 billion trees to be planted in the EU by 2030.85

We should also not forget the restoration of nature through the production of renewable energy.
Regulation in relation to the planning, construction and operation of plants for the production of energy
from renewable sources, their connection to the grid and the related grid itself, and storage assets also
provides for exemptions or concessions for member states.8¢

The above obligations set out in the Regulation will be fulfilled by the States through the so-called
national recovery plans. In this context, States will be required to carry out the monitoring and research
necessary to identify the measures to be taken in order to achieve the objectives set out in the
Regulation.8”

Conclusion

Environmental degradation is taking on frightening proportions. This is also true for individual
environmental components, such as biodiversity, whose decline has been accelerating in recent
decades. Unfortunately, this problem is also present in the EU. However, despite the unattractive
statistics in the introduction, the whole situation is not hopeless. The reason is the EU legislation itself.
As we have analyzed on the previous pages, the EU has reacted and is reacting to all the most significant
factors threatening biodiversity. Whether it is the pioneering Birds and Habitats Directives or the
following legislation. We consider the European Green Deal to be an important milestone, as it has led
to the adoption of a number of regulations in this area, whereas in the past, biodiversity protection
issues were dealt with primarily through directives. Nevertheless, in previous years, legislation has also
adequately addressed the issue of biodiversity protection, and it was rather the Member States that did
not adequately fulfil the obligations laid down in the directives and did not take the necessary
measures. However, with these regulations, we have no choice but to analyze them briefly, and we will
only be able to assess their effectiveness in the coming years. However, both the Climate Law and the
Deforestation Regulation, not excluding the Nature Restoration Law, have the potential to reverse the
destruction of the EU's biodiversity, and to help restore it, as well as to help achieve global goals such
as the Kunming-Montreal Global Biodiversity Framework.88
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10 When NATO meets sustainability: NATO’s role in climate change response
Ludmila Elbert

“Climate change matters for our security, and therefore it matters to NATO.”

NATO Secretary General Jens Stoltenbergl

At COP28 UN Climate Change Conference in Dubai, 1 December 2023

Introduction
NATO is governed by the North Atlantic Treaty.2 Adoption of the Treaty was the response to the

risk of extend of the Soviet Union’s control over the Eastern Europe.3 After the end of the cold war
during the last couple of decades, the society enjoyed predominantly peaceful times when all of us may
focus more on further aims than the armed conflicts. Especially states and other subjects of the
international law may develop more the protection of the human rights, the environment, etc. More
precisely, in the area of the environmental protection, we can mention two main initiatives aiming to
globally fight with the climate change, environmental degradation and its consequences. First, the 2030
Agenda for Sustainable Development with the 17 Sustainable Development Goals,* adopted by all UN
Member States in 2015. Second, the European Green Deal,5 presented in 2019 by the European
Commission,® as the roadmap with the actions in multiple areas in order to strengthen the efficiency of
the use of resources, to stop climate change, to restore and maintain biodiversity and to cut the
pollution to make the European region climate neutral and to set an example for other regions.

Climate change contributes to insecurity at local and international level.” It’s worsening the
security concerns as availability of food, water and energy supplies, increasing competition over
natural resources, loss of livelihoods, climate-related disasters and forced migration and
displacement.8 Report of the Secretary General Climate Change and its possible security implications?®
identifies five channels through which climate change could affect security, vulnerability, development,
coping and security, statelessness, international conflict.

First definition of the sustainability as meeting the needs of the present without compromising
the ability of future generations to meet their own need was adopted by the United Nations Brundtland
Commission in the Brundtland report calling for the strategy that united development and the

L NATO: Secretary General at COP28 climate change matters for our security, and therefore it matters to NATO, 1
December 2023. Online: https://www.nato.int/cps/en/natohg/news 220668.htm?selectedLocale=en.

2The North Atlantic Treaty, Washington D.C. 4 April 1949.
Online:https://www.nato.int/cps/en/natohqg/official texts 17120.htm.

3 The Slovak republic is a member state of NATO from 29 March 2004. Oznamenie Ministerstva zahrani¢nych veci
Slovenskej republiky ¢. 301/2004 Z. z. o uzavreti Severoatlantickej zmluvy.

4 UN Department of Economic and Social Affairs: The 17 Goals. Online: https://sdgs.un.org/goals.

5 European Commission: The European Green Deal. Online: https://commission.europa.eu/strategy-and-
policy/priorities-2019-2024 /european-green-deal en.

6 European Commission: The European Green Deal sets out how to make Europe the first climate-neutral continent
by 2050, boosting the economy, improving people's health and quality of life, caring for nature, and leaving no one
behind. Online: https://ec.europa.eu/commission/presscorner/detail/en/ip 19 6691.

7 BLASKOVIC, K. Environmentdlna bezpecnost: klimatické zmeny, ochrana Zivotného prostredia a
medzindrodnoprdvny rdmec. Bratislava: VEDA, 2023, p.43- 84.

8 UNEP: Climate change and security risks. Online: https://www.unep.org/topics/fresh-water/disasters-and-

climate-change/climate-change-and-security-risks.

9Report of the UN Secretary-General: Climate change and its possible security implications, 11 of September 2009.
(A/64/350).
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environment.1? Sustainable development is based on three pillars of sustainability. First, environmental
sustainability, symbolising the importance of the natural resources and biodiversity to support life on
Earth. Second, social sustainability, reaffirming importance of social structures, well-being, harmony,
which may be affected by poverty, wars and injustice. And third, economic sustainability, as ability of
an economy to grow.11

As a cross-border threat, climate change is impressing upon international organizations their
responsibility to anticipate risk, manage crises and coordinate the actions of others to strengthen
awareness and resilience.12

Despite the sector of military and armed forces creates 6% of greenhouse gases, states do not
have the commitment to report these emissions and include them in their targets according to the
Kyoto Protocol and Paris Agreement as the disclosure of these data could undermine national security
of states.!3 However, armed conflicts and deployment of the military equipment is great source of the
pollution, degradation of the environment and draining of the natural resources, mostly as a collateral
damage during the armed attack.14

Moreover, during the NATO's public opinion research in 2021,15 58% of Allied citizens perceived
climate change as a security issue. On this background, during the COP28 UN Climate Change
Conference in Dubai on 1 December 2023,16 the Secretary General, Jens Stoltenberg, recognised that
tanks, battleships and fighter jets while being very advanced, are not very environmentally friendly and
cause a lot of pollution.

For the activities of NATO in the area of the climate change and sustainability, it is important to
mention its legal basis. NATO is the collective defence organisation derives its authority from the art.
51 of the UN Charter. The collective defence is the core of the art. 5 of the North Atlantic Treaty which
commits the Allies to protect each other when the armed attack on one of them occurs. However, the
legal base for the NATO's political and non-military work within the response to climate change and
sustainability is the art. 2 of the North Atlantic Treaty. For the Allies, it states the commitment of the
contribution toward development of peaceful and friendly international relations by strengthening
their free institutions, and of the promotion of the conditions of stability and well-being in order to
eliminate conflict in their international economic policies and encourage economic collaboration
between them. The art. 2 of the North Atlantic Treaty is reinforced by art. 4 of the North Atlantic Treaty
as it obliges the Allies to consult whenever the territorial integrity, political independence or security
of any of them is threatened. As a result, the cooperation of the Allies within the area of response to
climate change and sustainability is based on consultations.

10 UN: Academic Impact: Sustainability. Online: https://www.un.org/en/academic-impact/sustainability.

11 BROWNE, A.: Explainer: What Is Sustainability and Why Is It Important? 26 October 2022. Online:
https://earth.org/what-is-sustainability/.

12 FARHAN, A., KOSSMANN, S., VAN RI], A.: Preparing NATO for climate-related security challenges, 4 July 2023.
Online:https://www.chathamhouse.org/2023 /07 /preparing-nato-climate-related-security-challenges/01-
introduction-1.

13 AMBROSE, T.: World'’s militaries avoiding scrutiny over emissions, scientists say. In: The Guardian, 11 November
2021. Online: https://www.theguardian.com/environment/2021/nov/11/worlds-militaries-avoiding-scrutiny-
over-emissions.

14 ELBERT, L.: Prispevok ozbrojeného konfliktu ku klimatickym zmenam. In: LANTAJOVA, D. (ed.) a kol.: AktudlIne
vyzvy medzindrodného prdva a medzindrodnej bezpecnosti. Bratislava: Slovenska spolo¢nost pre medzinarodné
pravo pri Slovenskej akadémii vied, 2023, p. 73-91.

15 NATO: NATO Annual Tracking Research 2021, Public Diplomacy Division, 17 March 2022. Online:
https://www.nato.int/nato static f12014 /assets/pdf/2022/3/pdf/220331-annual tracker report.pdf.

16NATO: Remarks by NATO Secretary General Jens Stoltenberg at the UN Climate Change Conference (COP28) in
Dubai, 1 December 2023. Online: https://www.nato.int/cps/en/natohqg/opinions 220990.htm.
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NATO is therefore an organisation based on the decision making by consensus, so any single Ally
can block the decision and any progress in the NATO’s work. The area of the climate change is very
special as every Ally is in different stage of the response on the climate change, especially within the
commitment to cut the gas emissions within their military or convert to green technologies.” Only few
of Allies have developed their own strategy documents on climate action.!®8 Therefore it is very
important for NATO to be the place for sharing the best practices and learn from each other.1%

One of the effective tools for the common action of the Allies are the standardization agreements
(STANAGs) 20 that adopting the common sets of rules or guidelines among NATO members under the
supervision of the NATO Standardization Office.2! For example, in order to increase energy efficiency
across Alliance, STANAG 723722 is aiming to standardize the procedures and organization of a Modular
Combined Petroleum Unit for the efficient storage and distribution of fuel for Allies or STANAG 401523
is aiming to regulate battery size and usage.2*

The activities of bodies like NATO are very welcomed, as even the rules of the international
humanitarian law, law of armed conflict or international environmental law?25 are not able to fully
protect the environment from devastating effects of the military activities. Although limited protection
is governed by the methods of warfare and the infliction of unnecessary suffering.2é But the existence
of the legal rules is not always the guarantee of its compliance within the states and non-state actor
activities using analogy of the case that even world heritage status of the ancient sites like Palmyra,
ancient city of Bosra, or historic castles the Crac des Chevaliers and Qal’at Salah El-Din,2” did not
protected them from deliberate destruction. In this light, in the view of the International Committee of
the Red Cross (ICRC) no new convention is needed, and it decided to adopt a set of guidelines for
inclusion in military manuals. It reflects current trends of creation of the soft law instruments, which
lacking the legal force, may have a greater impact on the development of the state practice.28

The content of the contribution is divided to four chapters. First chapter deals with the goal of
sustainability as part of the NATO’s environmental security. Second chapter introduces the NATO's
2030 initiative as Agenda on Climate Change and Security dealing with 9 proposals how to achieve

17 HARDT, H.. How NATO Is Adapting to Climate Change, 28 September 2023. Online:
https://ucigcc.org/interview/how-nato-is-adapting-to-climate-change/.

18 E.g. UK, see: UK: Ministry of Defence Climate Change and Sustainability Strategic Approach, 30 March 2021.
Online: https://www.gov.uk/government/publications/ministry-of-defence-climate-change-and-sustainability-
strategic-approach; and us, see: uUS: DoD Sustainability Plans. Online:
https://www.denix.osd.mil/sustainability/dod-sspp/index.html.

19 HARDT, H.: How NATO Is Adapting to Climate Change, op. cit.

20 NATO: Standardization, 14 October 2022. Online:
https://www.nato.int/cps/en/natohq/topics 69269.htm?selectedLocale=en.

21 NATO Standardization Office. Online: https://nso.nato.int/nso/home/main/home.

22 STANAG 7237: Modular Combined Petroleum Unit (MCPU). Online:
https://nso.nato.int/nso/nsdd/main/standards?search=7237.

z3 STANAG 4015: Starter ~ Battery  Spaces For Tactical Land Vehicles. Online:
https://nso.nato.int/nso/nsdd/main/standards?search=4015.

24 CORMARIE, P, STEPHENSON, S. R. Can NATO Supercharge Military Greening? 1 December 2023. Online:
https://www.rand.org/pubs/commentary/2023/12/can-nato-supercharge-military-greening.html.

25 JANKUYV, ].: Environmentalizdcia medzindrodného prdva verejného a jej vplyv na prdvo Eurdpskej tinie a prdvny
poriadok Slovenskej republiky. Praha: Leges, 2021, p. 245-261.

26 E.g. see 1949 Geneva Conventions relating to the protection of Victims of Armed Conflicts. VyhlaSka ¢. 65/1954
Zb. o Zenevskych dohovoroch zo diia 12. augusta 1949 na ochranu obeti vojny.

27 Unitar: Syria World Heritage Sites Report, 2014. Online: https://unitarorg/sustainable-development-
goals/satellite-analysis-and-applied-research/chs-syria.

28 BOYLE, A., REDGWELL, C.: Birnie, Boyle & Redgwells’s International law and the Environment. Fourth edition.
Oxford: Oxford Univeristy Press, 2021, p. 215-2019.
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sustainable development within the military activities of the NATO. The third chapter analyses the
NATO’s Climate Change and Security Action Plan as part of the NATO’s response to the climate change
and its impact on security with deeper consideration of its four goals, the assessment of the climate
change impact on the security, adaptation to climate change, mapping and analytical methodology
of greenhouse gas emissions and enhanced outreach to partnering states, international
organizations and NGO’s, academia and civil society. The last, fourth chapter provides some ideas
how NATO’s activities within the climate change response are contributing to the achievement of the
goals of the European Green Deal by NATO’s programme for the support of the research projects in the
field of new technologies, new energy sources, disaster response, resilience and mitigation of the
climate change, etc., and is crucial for the goals of the European Union to achieve climate neutrality in
the area of military.

10.1 Sustainability as part of the NATO’s environmental security

NATO’s work in the field of the sustainability and climate change is connected to the
environmental security and responding to climate change. Activities in the field of the environmental
security are dealing with the consequences of the climate change as the extreme weather conditions,
sea level rise, flood risk, depletion of natural resources, land degradation, geological hazards, pollution,
as they often lead to the occurrence of the humanitarian disasters, regional insecurities, violence or
armed conflicts. To strengthen the environmental security, NATO is providing the support for the
international cooperation to address the issues that threaten security in the form of the financial
support of the scientific activities, as well as in form of the demilitarisation, defence transformation
and assistance with the destruction and clearance of landmines and unexploded remnants.2° Another
forms of the strengthening of the environmental security is the coordination of the preparedness and
civil emergency response to disasters (disaster assistance scheme in time of foods, earthquakes),
providing critical energy infrastructure protection, improving the energy efficiency and innovative
technology in the military (diversification of the energy sources), integrating the environmental
principles into the every aspect of the activities, including appropriate environmental protection
training of the Allied forces, and conducting the scientific research on military specific technical
challenges in relation to the environmental issues. For example, the NATO Green Defence Framework30
from 2014 contains three pillars, operational effectiveness, environmental protection and energy
efficiency, which should contribute to “the green profile” of NATO. In that manner, NATO is aiming to
become more energy sufficient and environmentally sustainable in its activities while saving resources
and enhancing operational effectiveness. NATO is working on reducing the dependency on fossil fuels
by using biofuels and solar panels to power military camps, developing hybrid vehicles and improving
the energy efficiency of bases and other infrastructures.

10.2 NATO’s Agenda on Climate Change and Security
Sustainable development is in the core of the NATO 2030 initiative (Agenda on Climate
Change and Security),3! with the title Making a Strong Alliance even Stronger, endorsed by the leaders

29 NATO: Environment, climate change and security, 18 April 2024. Online:
https://www.nato.int/cps/en/natohq/topics 91048.htm?selectedLocale=en.

30 NATO: Green Defence Framework, 2014. Online: https://archives.nato.int/uploads/r/nato-archives-
online/1/6/c/16c55406bb38433a11d4b245ba537dcd4761c681bc52523a653¢248124941c0d/PO 2014 0059
ENG NHQP2004280.pdf.

31 NATO 2030: Making a Strong Alliance Even Stronger. Online: https://www.nato.int/nato2030/.
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of NATO on 14 June 2021 during the NATO Summit in Brussels.32 In the notion of the sustainable
development, it’s goal is to make sure Alliance remains ready today to face tomorrow’s challenges.
NATO 2023 Agenda consists of 9 proposals,33 deepening of the political consultation and coordination,
strengthening the deterrence and defence, improving the resilience, preserving its technological edge,
upholding the rules-based international order, boosting of the training and capacity building,
combating and adapting to climate change, the working on the next strategic concept, investing in
NATO. Although, every of such proposal is linked to the sustainability, the most influential for the
sustainability and security is seventh proposal, to combat and adapt to climate change. It means the
commitment of the NATO leaders to significantly reduce greenhouse gas emissions from military
activities and installations. This goal should be achieved by the reduction of greenhouse gas emissions
by the NATO political and military structures and facilities and the assessment of the reaching net zero
emissions by 2050. For the proper activities of the NATO it is important to adapt its operations in all
conditions, especially in extreme heat and cold, rising sea levels, and natural disasters, as well as to be
independent on fossil fuel supplies using the green technologies.

The Slovak republic is also in the heart of the NATO 2030 agenda. In order to achieve its goals,
NATO cooperates with the civil society and private sector, for example through a series of NATO-Private
Sector Dialogues3* in cooperation with GLOBSEC.35 As a think tank with the residency in Bratislava, it
is organising Bratislava Forum on global security yearly, connecting public and private sector from all
over the world. The series of NATO-Private Sector Dialogues were dedicated to the new trends in
warfare and emerging technologies, contributions of the private sector to NATO security, sustainable
defence innovation and climate change, battle over the information landscape, ethical and legal rules
of new technologies, and security of critical infrastructure and supply chains.

10.3 NATO’s Climate Change and Security Action Plan

To deliver the NATO’s Agenda on Climate Change and Security, on 14 June 2021, the NATO leaders
also adopted the Climate Change and Security Action Plan,3¢ as part of the NATO’s response to
climate change. In the light of the fact that climate change and its implications form one of the biggest
challenges that impacts security, even within the performing of the military activities or maintaining of
the military equipment, the members of Alliance are responding to environmental challenges on
multiple levels. As parties to the United Nations Framework Convention on Climate Change,3” Paris
Agreement,3® and for major part members of the European Union with the Green Deal in force,

32 Brussels Summit Communiqué: Issued by the Heads of State and Government participating in the meeting of the

North Atlantic Council in Brussels, 14 June 2021. Online:
https://www.nato.int/cps/en/natohqg/news 185000.htm?selectedL.ocale=en.
33 NATO 2030: What is NATO 20307 June 2021. Online:

https://www.nato.int/nato static fl2014/assets/pdf/2021/6/pdf/2106-factsheet-nato2030-en.pdf.

34 NATO: Private Sector Dialogues focus on NATO 2030 initiative, 2 June 2021. Online:
https://www.nato.int/cps/en/natohg/news 184601.htm.

35 GLOBSEC: who we are. Online: https://www.globsec.org/who-we-are.

36 NATO: Climate Change and  Security  Action Plan, 14 June 2021. Online:
https://www.nato.int/cps/en/natohq/official texts 185174.htm.

37United Nations Framework Convention on Climate Change, UN, 1992 (FCCC/INFORMAL/84); Oznamenie
Ministerstva zahrani¢nych veci Slovenskej republiky ¢. 548/2006 Z. z. o prijati Rimcového dohovoru Organizacie
Spojenych narodov o zmene klimy. For the list of the parties to the convention see: Parties to the United Nations
Framework Convention on Climate Change. Online: https://unfccc.int/process/parties-non-party-
stakeholders/parties-convention-and-observer-states.

38 For the text of Paris Agreement and the list of the parties to the agreement see: UN Treaty Collection: CHAPTER
XXVII: ENVIRONMENT: 7.d Paris  Agreement, Paris 12 December 2015. Online:
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg no=XXVII-7-d&chapter=27&clang= en;
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members of the Alliance are working toward the goal to limit the global warming below 1,5 degrees
Celsius, as compared with the pre-industrial levels, not only by their own activities, but also by activities
of NATO.

The background for the Climate Change and Security Action Plan was the NATO Strategic
Concept3? according to which the impact of the climate change on security should be in the core of the
fulfilling NATO’s main tree tasks of the deterrence and defence, crisis prevention and management, and
cooperative security.

The plan is divided into the four goals for the NATO as organisation as well as its members
dedicated to 1) climate change and security impact assessment, 2) adaptation to climate change
(resilience and civil preparedness to disasters), 3) mapping and analytical methodology of greenhouse
gas emissions from military activities and installations, and 4) enhanced outreach in the field of the
climate change and security issues.

10.3.1 Climate Change and Security Impact Assessment

The first goal is to increase Alliance member’s awareness by the annual Climate Change and
Security Impact Assessment (the newest, second edition was adopted in 2023).40 Its purpose is the
analysis of the impact of the climate change on NATO’s strategic environment, assets, installations,
missions and operations. The first Climate Change and Security Impact Assessment*! adopted in 2022
introduced the effects to various climatic hazards on NATO’s strategic environment, on NATO’s assets
and installations, on NATO’s missions and multi-domain operations, and on NATO’s resilience and civil
preparedness. It identifies the climate change impacts on military infrastructure and equipment
capability and indirect implications for security like structural damage to critical infrastructure at
military bases and training areas, technical failure of infrastructure and equipment, increased demand
on utilities to cope with harsher operating environments, budget pressure due to increased
maintenance and repair regimes, increased occupational health and safety risks, decrease in the
number of available training days, altered operating environment, increased supply chain
vulnerabilities, climate change related political instability and proliferation of conflict, and changes in
mission profiles. It also proposed adaptation measures based on NATO's analysis and best practices. In
the field of mitigation, the assessment presents measures to reduce and/or capture military CO2
emissions, like improvement of the energy efficiency, improvement of the water and fuel resource
management, enhancing the smart energy systems, procurement of more sustainable military
equipment, military climate protection, building and restoration of the offsets on the defence estate,
and investment in sustainable mobility (e.g. alternative fuels). In the field of adaptation, assessment
propose measures to address the impact of climate change on the Alliance like development of the
shared emergency response systems with civilian authorities, preparation for changes in mission
profiles, military tasking and standard operating procedures to include humanitarian and disaster
relief (HADR) and climate change, to retrofit infrastructure based on climate resilient or eco-design
principles, improvement of resilience of utilities, incorporation of the climate change into land
management, into capacity development and procurement, and build supply chain resilience. To gain
the mitigation and adaptation, the assessment identifies the need for the development of decision
making frameworks, introduction of the climate change and security into the curricula of civilian and

Oznamenie Ministerstva zahrani¢nych veci a eurépskych zalezitosti Slovenskej republiky ¢. 99/2017 Z. z. o prijati
Parizskej dohody.

39 NATO: Strategic Concept, 18 July 2022. Online: https://www.nato.int/strategic-concept/.

40 NATO: The Secretary General’s Report: NATO Climate Change and Security Impact Assessment, Second Edition,
2023. Online: https://www.nato.int/nato static fl12014/assets/pdf/2023/7 /pdf/230711-climate-security-
impact.pdf.

YINATO: The Secretary General’s Report: Climate Change & Security Impact Assessment, 2022. Online:
https://www.nato.int/nato_static fl2014/assets/pdf/2022/6/pdf/280622-climate-impact-assessment.pdf.
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military education institutions, review and development of military standards for climate change and
security, improvement of the climate and emissions data collection and envision militaries as platforms
for knowledge exchange.

However, like Milburn#? is pointing out, the mitigation within the assessment from 2022 is
focusing only on the NATO’s internal operations and ignoring other 95% of global emissions. Such
deficiency was eliminated by the Climate change and Security Impact Assessment from 2023, as well
as Compendium of Best Practice, which consider also external activities of NATO’s as well as internal
and external activities of its Allies. Assessment from 2023 is dedicated to the examination of the effects
of various climatic hazards on NATO’s strategic environment in Europe (Sigonella, Sicily), North
America (Norfolk, Virginia), Arctic region, Iraq, etc. Examination also includes regional assessment and
specific case studies that outline the consequences of climate change on NATO installations, assets,
missions and operations. Most of all, it demonstrates how extreme weather conditions create
operational stress and shorten the life cycle of military equipment based on the technical failure
resulting from overheating or dust ingress. Also naval assets are facing the cooling challenges in
warming waters, fluctuating salinity in water affects the buoyancy of submarines, etc. The assessment
reaffirms the implementation of the Action Plan 2021 by the Allies, but measures of the Action Plan
should be guided by newer recommendations, as military effectiveness of NATO’s core tasks remains
the number one priority, even when it can oppose the mitigation goals. The transition to clean
technologies should not lead to the creation of the new strategic dependences, in particular on China
currently having control and processing of strategic minerals.

10.3.2 Adaptation to climate change

The second goal is to adapt to climate change by its considerations within its work in every
field like on resilience, civil preparedness, defence planning, innovation, training, disaster response,
etc. The adaptation to climate change is very crucial in response to the environmental challenges. The
climate change affects not only military activities but widely civil society. Therefore, it is very important
to maintain and strengthen the national and collective resilience in order to handle natural disasters,
failure of critical infrastructure or hybrid or armed attack in cooperation between military and civilian
units. In conditions of NATO, resilience is a capacity to prepare for, resist, respond to and quickly
recover from shocks and disruptions and to ensure the continuity of the Alliance’s activities, in which
civil preparedness plays key role.43 Legal roots of the principle of resilience can be found in the article
3 of the North Atlantic Treaty, as it contains the commitment of the Allies to maintain and develop their
individual and collective capacity to resist armed attack. According to Shea,** NATO faces two resilience
challenges, first, to ensure speedy transport of all forces and equipment to any part of the Alliance
facing an imminent threat or attack with the access to all infrastructure it needs, and second, to be able
to anticipate, identify, mitigate and recover form hybrid attacks with the minimum of negative affect on
the Alliance’s social, political and military cohesion. Civil preparedness is on the other side national
responsibility of every Allies for cyber defence of the critical information technology networks,
especially those that NATO depends on for its own operations. It is the closed circle of the Allies’
security depending on individual nations upholding of this commitment. To provide the collective
defence, it is important for the NATO to support its Allies within the process of improving their
resilience in the areas among which Shea includes the cyber defence, hybrid threats, civil-military
readiness, stepping up cooperation with the EU and partner countries. However, NATO’s policy on

42 MILBURN, R.: Carbon Warriors: Enhancing NATO’s Response to Climate Change, 9 August 2023. In: The RUSI
Journal, Volume 168, Issue 4, 2023. Online: https://doi.org/10.1080/03071847.2023.2235152.

4 NATO:  Resilience, civil  preparedness and  Article 3, 2  August 2023.  Online:
https://www.nato.int/cps/en/natohq/topics 132722.htm.

4 SHEA, ].. Resilience: acore element of collective defence, 30 March 2016. Online:
https://www.nato.int/docu/review/articles/2016/03/30/resilience-a-core-element-of-collective-
defence/index.html.
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resilience and civil preparedness is governed by the Resilience Committee,*> established in 2022 (as a
successor of the Civil Emergency Planning Committee created in 1950s), reporting directly to the North
Atlantic Council.

Allies, acknowledged of such commitment, agreed to strengthen NATO’s resilience (collective
and individual capacity of every Ally) to resist any form of armed attack. During the Warsaw Summit in
2016, they agreed seven Baseline Requirements for national resilience*¢ as a tool for the measurement
of their level of preparedness. These requirements are dealing with the continuity of government and
critical government services, energy supplies, uncontrolled movement of people, food and water
resources, mass casualties and disruptive health crises, civil communications system and transport
systems. These requirements reflect the three core functions of the civil preparedness, the continuity
of government, essential services to the population and civil support to the military.4

10.3.3 Mapping and analytical methodology of greenhouse gas emissions and enhanced
outreach

The third goal is to contribute to the mitigation of climate change by development of the NATO
mapping and analytical methodology of greenhouse gas emissions from military activities and
installations which was released in 2023.48 Such methodology should be good example for the NATO
members for their own emissions assessment programmes to formulate voluntary goals within the
reducing of the greenhouse gas emissions from the military. In the same time, the good examples of
such programmes of the allies were also released within 2023 Compendium of Best Practice,*
summarizing the efforts of the Allies to adapt their armed forces to the climate change challenges.
However, methodology applies only to various NATO bodies and for the Allies represents only the
inspiration how to reduce the emissions.

The last, fourth goal is to enhance outreach with the partner countries, international and
regional organisations active in the field of the climate change and security issues, as well as civil
society, academia and industry. There could be mention the cooperation between EU and NATO in the
light of the expansion and deepening of the cooperation on the resilience and the protection of critical
infrastructure, emerging and disruptive technologies, space, the security implications of climate
change, etc.50 One of the current tools for responding to climate change is the NATO Centre of Excellence
for Climate Change and Security>! established in Montreal, Canada, in 2023. Like in other members of

45 NATO: Resilience Committee, 7 October 2022. Online: https://www.nato.int/cps/en/natohqg/topics 50093.htm.

46 NATO: Commitment to enhance resilience, Issued by the Heads of State and Government participating in the
meeting of the North  Atlantic Council in Warsaw, 8-9 July 2016. Online:
https://www.nato.int/cps/en/natohg/official texts 133180.htm; such commitment was renewed during
Brussels Summit in 2021: NATO: Strengthened Resilience Commitment, 13 September 2022. Online:
https://www.nato.int/cps/en/natohq/official texts 185340.htm.

47 NATO: Resilience, civil preparedness and Article 3.

48 NATO: The NATO Greenhouse Gases Emission Mapping and Analytical Methodology 2023. Online:
https://www.nato.int/nato _static f2014/assets/pdf/2023/7/pdf/230710-NATO-GHG-Methodology.pdf.

49 NATO: Compendium of Best Practice, 2023. Online:
https://www.nato.int/nato _static f2014/assets/pdf/2023/7/pdf/230710-climate-change-best-practices.pdf.
50 Joint Declaration on EU-NATO Cooperation, 10 January 2023. Online:
https://www.consilium.europa.eu/en/press/press-releases/2023/01/10/eu-nato-joint-declaration-10-
january-2023/; to compare, the previous joint actions and declarations were focusing more on the technical
challenges like the cyber security, hybrid threats, counter-terrorism, without considering the climate change
challenges, see: European Council: EU-NATO cooperation, 19 June 2024. Online:
https://www.consilium.europa.eu/en/policies/defence-security/eu-nato-cooperation/.

51 NATO Climate Change and Security Centre of Excellence, 2023. Online: https://www.international.gc.ca/world-
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the NATO, climate change is integrated as a core element of Canada’s national security52 as Arctic
heating leads to the fires and floods and are affecting the vulnerable and marginalized groups,
especially indigenous people dependent on local sources and environment.

10.4 NATO’s contribution towards European Green Deal

NATO’s activities has a huge impact on the fulfilment of the European Green Deal goals. The
cooperation between EU and NATO can be traced back to 2016 Joint Declaration®3 signed in Warsaw
identifying seven concrete areas for enhanced cooperation, especially defence industry and research.
As military activities are one of the crucial factor affecting the production of the greenhouse gases and
the loss of biodiversity,5* NATOs support of the new technologies, military guidelines and resilience
methodologies may have a huge impact on the goals of the European Green Deal, especially in the area
of the climate- towards climate neutral continent, energy- towards clean and efficient energy transition,
transport- towards efficient, safe and environmentally friendly transport, industry- towards green and
digital Europe.5> And vice versa, working on goals of the European Green Deal may help NATO to
achieve the goals within the climate change response and sustainability.

In 2022, within the initiatives of the European Green Deal, the European Commission presented
REPowerEU plansé to help EU to deploy more renewable energy, save energy and diversify its energy
supplies. This plan overlaps with goals of the NATO’s activities within the NATO 2030 initiative (Agenda
on Climate Change and Security), to cut dependence on the fossil fuels delivered by unreliable states.
From 66 projects supported by the Science for Peace and Security Programme in 2023, we can mention
multi-year project “TANGO: Technology against climate change to mitigate CO2 environmental security
threats” between experts from Italy, Morocco and Belgium. It is dedicated to reduction of CO2 emissions
in the atmosphere and mitigation of the impact of greenhouse gases on climate change, inter alia by
developing a novel and sustainable aerosol reactor for the utilization of CO2, which can be employed
as a building block to produce a wide variety of chemicals and fuels, transforming a pollutant into a
feedstock. Also, the project “Conversion Technologies for Quantum Sensing and Secure Communications”
between experts from Turkey and Ukraine is dedicated to quantum mechanics important for many
emerging and disruptive technologies. For the climate change response, the results of the project
“DECC: Dynamics above the Epicentre of Climate Change” examined between experts from Germany,
Finland, Sweden and Norway may be interested as it is detecting the effect on winds due to the climate
change and investigating energy transfer throughout the atmosphere in order to analyse the impact of
the extreme weather events on critical infrastructure and transportation systems in Europe’s Arctic

52 Government of Canada: Our North, Strong and Free: A Renewed Vision for Canada’s Defence, 2024. Online:
https://www.canada.ca/en/department-national-defence/corporate/reports-publications /north-strong-free-
2024.html.

53 Joint declaration by the President of the European Council, the President of the European Commission, and the
Secretary  General of the North Atlantic Treaty  Organization, 8 July 2016. Online:
https://www.nato.int/cps/en/natohqg/official texts 133163.htm; reaffirmed and enhanced by the joint
Declaration on EU-NATO Cooperation by the President of the European Council, the President of the European
Commission, and the Secretary General of the North Atlantic Treaty Organization, 10 July 2018. Online:
https://www.nato.int/cps/en/natohq/official texts 156626.htm; and by the Joint Declaration on EU-NATO
Cooperation by the President of the European Council, the President of the European Commission, and the Secretary
General of the  North  Atlantic Treaty  Organization, 10 January  2023. Online:
https://www.nato.int/cps/en/natohq/official texts 210549.htm.

54 ELBERT, L..: Prispevok ozbrojeného konfliktu ku klimatickym zmenam, op. cit., p. 73-91.
55 European Commission: The European Green Deal.

56 European Commission: REPowerEU: Affordable, secure and sustainable energy for Europe. Online:
https://commission.europa.eu/strategy-and-policy/priorities-2019-2024 /european-green-deal /repowereu-

affordable-secure-and-sustainable-energy-europe en.
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Spaceport.57 Militaries of the EU are dependent on oil and gas and in many cases on one supplier, so it
is very important to develop more fuel efficient military vehicles and assets that use renewable sources.
It can also influence the costs of fossil fuels prices and costs of the transport.58

Moreover, NATO is supporting the research projects in the field of crisis management, defence
and related security capacity building.5® We can mention the multi-year project “Resilient Civilians in
Hybrid and Population-Centric Warfare" between experts from Norway, Ukraine, Finland, Denmark,
France and United States, which proposed a new approach to civil-military interaction, with the design
of an analytical tool based on a combined multi-actor security and civil-military interaction matrix, the
Civil-military Multi-actor Security & Resilience (CMSR) model. Another one, “PROMEDEUS: Protection
Civile et Medecine d’Urgence Sanitaire en Mauritanie” governed by the experts from Romania,
Mauritania and France is aimed to strengthen the crisis management of the medical treatment in
emergencies by creation of the civil protection units.50

NATO is also supporting the training courses for the competencies in the field of critical energy
infrastructure protection, cyber defence and the response to the chemical, biological, radiological and
nuclear (CBRN) incidents. Courses have been delivered by the NATO- Istanbul Cooperation Initiative
Regional Centre in Kuwait,¢! e.g. Network Vulnerability Assessment & Risk Mitigation Course or Critical
Energy Infrastructure Protection and Resilience Course.62

All of these support by the research projects, workshops, training courses, etc. are very impactful
in the response to climate change, as it helps to the development of the new green technologies, climate
change response and mitigation, as well as economy growth and elimination of the dependence on
fossil fuels from other countries. As van Schaik and Ramnathé3 pointed out, for those criticising that
energy transition in the military sector might compromise operational effectiveness, it is important to
bear in mind that the modernisation makes the military more strategically autonomous.

Conclusion

NATO has to deal with the barriers for the sustainable response to the climate change. One of the
most serious is the motivation, as NATO is a collective defence organisation. Current Secretary General,
Jens Stoltenberg, is very passionate about the consequences of the climate change and its mitigation.
Hopefully his successor, Mark Rutte, will continue to support and promote the climate change
mitigation and adoption. Moreover, current situation about the armed conflict in Ukraine shows us
opinions of the experts and society, either we are adapting to and prioritizing climate change or we are
focusing on our collective defence.6* There is no win-win situation. And there is also the issue of deniers
of the climate change. For the effective mitigation and adaptation to climate change and its challenges
for the security, it is important to achieve political consensus among the Allies.

However, the fact that the climate change is the subject of the Strategic Concept, it gives us the
hope that the adaptation for the climate change will stay in core of the NATO’s work even in the insecure
times of armed conflict. It is important to reiterate that prioritization of the climate change challenges

57 NATO: The NATO Science for Peace and Security (SPS) Programme - Annual Report 2023. Online:
https://www.nato.int/nato_static fl12014/assets/pdf/2024/4/pdf/240419-SPS-AnnualReport2023.pdf.

58 VAN SCHAIK, L., RAMNATH, A.: A European Green Deal for militaries to strengthen Europe’s Defence, p. 4. April
2022. Online: https://www.clingendael.org/sites/default/files/2022-
04/PB%20A%20European%20Green%20Deal.pdf.

59 NATO:  Science  for  Peace and  Security = Programme, 17  April  2023.  Online:
https://www.nato.int/cps/en/natohq/topics 85373.htm.

60 NATO: The NATO Science for Peace and Security (SPS) Programme - Annual Report 2023, op. cit.

61 NATO: Istanbul Cooperation Initiative (ICcn, 1 September 2022. Online:
https://www.nato.int/cps/en/natohq/topics 52956.htm.

62 NATO: The NATO Science for Peace and Security (SPS) Programme - Annual Report 2023, op. cit.

63 VAN SCHAIK, L., RAMNATH, A. A European Green Deal for militaries to strengthen Europe’s Defence, op. cit., p.
6

64 HARDT, H. How NATO Is Adapting to Climate Change, op. cit.

137


https://www.nato.int/nato_static_fl2014/assets/pdf/2024/4/pdf/240419-SPS-AnnualReport2023.pdf
https://www.clingendael.org/sites/default/files/2022-04/PB%20A%20European%20Green%20Deal.pdf
https://www.clingendael.org/sites/default/files/2022-04/PB%20A%20European%20Green%20Deal.pdf
https://www.nato.int/cps/en/natohq/topics_85373.htm
https://www.nato.int/cps/en/natohq/topics_52956.htm

in its Strategic Concept and launching the Climate Change and Security Action Plan, methodology, best
practices, and creation of the Climate Change and Security Centre for Excellence, represent will and
main steps to plan for and respond to climate related events.

NATO is a vision oriented organisation with activities based on the consensus of its Allies that
could not be united in all circumstances. However, NATO has a great political power and its guidelines,
methodologies and recommendations could have a huge impact. Although NATO is not main entity in
international law within the protection of environment and response to climate change, it may promote
and strengthen efforts of states based on the European Green Deal and UN Sustainable Development
Goals by giving the good examples and best practices. NATO has the clear vision how to respond to
climate change in order to achieve sustainability of environment, society and economic growth, but is
completely depended on the actions of the Allies. One of the good facts is that among NATO Allies, 23
members are also members of the EU. So both organisations, although having an absolutely different
modus operandi, should have a support from their members to strengthen their role within the
geopolitical competition, resilience issues and the protection of civil infrastructure working on new
technologies, energy sources and other challenges of the climate change in the area of military.65
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11 Suing tort damages from the Dieselgate emissions scandal by an indirect agent
Luboslav Sisdk

Introduction

In 2015, it was discovered that the carmakers of the German Volkswagen Group had installed an
emissions defeat device into some diesel vehicles. Its job was to keep emissions within legal limits
under laboratory test conditions, while in normal traffic, which the device was able to detect, the
emissions were not properly regulated and leaked into the air in excessive amounts.é¢

Although almost 10 years have passed since the discovery of the emissions fraud known in the
meantime as Dieselgate, private law aspects of the case continue to occupy the courts of European
countries. The main topic in this regard is non-contractual tort claims for damages of car owners
against the car manufacturers. Until now, such a tort claim has been based on the manufacturer's
deliberate disregard of good morals, which is usually found in tort law of the civil codes in our region.6”
However, following the recent judgment of the Court of Justice of the EU in the case C-100/21, the door
has also been opened to negligence liability of the manufacturer.68

Injured car owners have several options to pursue their claims against the manufacturer:
individual lawsuit, debt collection (Inkassozession), class action or through an indirect agent.®®

This paper will focus on the last of these alternatives. While an indirect agent for Dieselgate tort
claims has not yet appeared before the Slovak courts, the Czech courts already have a fair experience
with it. The aim of this paper is to present the fate of the indirect agent pursuing the claims in question
before the Czech courts and to assess whether the Czech case law and literature could be an inspiration
for the Slovak courts.

11.1 About indirect agency in general

Although we normally handle our private law affairs on our own, it is often convenient or even
necessary to manage these affairs with the use of others. For this purpose, the principal authorizes
another person which then acts as the principal's agent. The agent acts in the name of the principal and
on his behalf (§ 31 et seq. of the Slovak Civil Code, from now on as “CC”). “On his behalf” means that the
effects of the legal act are attributed to the principal, not to the agent. Acting “on his account” indicates
that the economic consequences of the agent's actions fall on the principal. This classical model of
representation is called direct agency.

66 In more detail SISAK, L.: Vzorova urcovacia Zaloba v Nemecku ako nastroj kolektivneho uplatiiovania prav
spotrebitelov. In: Justicnd revue, 2019, ¢. 3, p. 334; and more recently also SISAK, IL.: Cezhrani¢né naroky
poskodenych vlastnikov dut zo Skandalu Dieselgate. In: BACAROVA, R, PACAK, T, SZITTYAIOVA, M. (eds.) KOSICKE
DNI SUKROMNEHO PRAVA V. Univerzita Pavla Jozefa Safarika v KoSiciach: Kosice, 2024, p. 89 et seq. Online:
https://kdsp.sk/wp-content/uploads/2024/04/Zbornik KDSP-V.-2024-160x225mm-504str-web.pdf.

67 E.g. § 424 of the Slovak Civil Code (act no. 40/1964 Coll.), § 2909 of the Czech Civil Code (act no. 89/2012 Coll.),
§ 826 of the German BGB, § 1295(2) of the Austrian ABGB, Art. 41(2) of the Swiss OR.

68 See the Judgment of the Court of Justice of the European Union (from now on as “CJEU”) from the 21st of March
2023 in the case C-100/21, QB v. Mercedes-Benz Group AG, ECLI:EU:C:2023:229, and the subsequent decisions
of the referring German Federal Supreme Court (Bundesgerichtshof, from now on as “BGH”) from the 26t of June
2023, case no. Vla ZR 335/21, Vla ZR 533/21 and VIa ZR 1031/22. See also a press release summary thereto:
Pressestelle des Bundesgerichtshofs: Bundesgerichtshof entscheidet zum Differenzschaden in "Dieselverfahren”
nach dem Urteil des EuGH vom 21. Marz 2023 (C-100/21). 26t of June 2023. Online:
https://www.bundesgerichtshof.de/SharedDocs/Pressemitteilungen/DE/2023/2023100.html.

69 For a brief outline of these alternatives, see SISAK, L.: Cezhrani¢né naroky poskodenych vlastnikov aut zo
Skandalu Dieselgate, op. cit., p. 90-91.
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However, aside from direct agency, there are other forms of pursuing one's own interests through
another person. Indirect agency falls into this group. Here (unlike direct agency) the agent acts on his
own behalf, i.e. he is attributed the effects of the legal act (e.g. the agent concludes a contract and
becomes a party to it, not the principal). However, the economic consequence of the act falls on the
principal, as in the case of direct agency. The indirect agent therefore acts on his own behalf but on the
account of another. The principal thus does not enter into legal relations with third parties, he remains
behind the curtain (Hintermann) and only the agent is known to the public (Strohmann).7® Since the
indirect agent acts in his own name, the use of the term “agency” is sometimes criticised by the doctrine
as not being the most correct.”! Nevertheless, the designation "indirect agency" is well established and
will be used throughout this paper.72

Although indirect agency is not generally regulated or explicitly mentioned in the CC,73 it is not
prohibited and appears in some specific types of contracts (procurement contracts) as a voluntary or
mandatory element. The indirect agent may (but need not) be the contractor in a contract of command
(§ 724 et seq. CC) or the procuring entity in a contract for the procurement of a thing (§ 733 et seq. CC).
However, a commission contract (§ 577 et seq. of the Commercial Code’4) or a freight forwarding
contract (§ 601 et seq. of the Commercial Code) presupposes indirect agency as a mandatory feature of
the contract. Indirect agency is not an end in itself and has its own purpose and function, particularly
in trading on closely profiled markets. Here, the indirect agent is seen as a specialised intermediary
between demand and supply in a certain segment and the circumstances of the trade require him to act
on his own behalf (e.g. in the market for works of art or fine art, antiques, stamps or auctions).”> A
special case of indirect agency is the recovery of an assigned debt from the debtor by the assignor (§
530(1) CC).

11.2 Indirect agency as a method of recovering claims of injured car owners

The subject matter of a procurement contract, of whatever type, can also be the recovery of a
debt and it may occur that is built on indirect agency. The pursuit of a claim by an indirect agent in out-
of-court negotiations might not encounter problems and very well lead to success. However, when
these attempts fail, the principal may instruct the indirect agent to file a lawsuit. This leads to an
unusual situation where the plaintiff, although fully complying with the will of the principal, is not the
holder of the substantive right which the lawsuit asserts. He does not bring the action in the name of
the principal (as a direct agent does), but in his own name.

To date, the most large-scale attempt at collective litigation of Dieselgate claims in Czecho-
Slovakia has been made precisely through indirect agency. Acting as an indirect agent of the injured car
owners (mostly Czech nationals), Safe Diesel s.r.o. (Czech form of Ltd. company) filed a lawsuit against
the car manufacturers in Czech courts, namely Volkswagen AG and Skoda. As one of these defendants
is a German company, private international law does come into play. However, it goes beyond the scope

70 NEUNER, ].: Allgemeiner Teil des Biirgerlichen Rechts. 12. Auflage, C. H. Beck, 2020, p. 611-612.

71 BROX, H., WALKER, W. D.: Allgemeiner Teil des BGB. 45. Auflage, Verlag Franz Vahlen, 2021, p. 241.

72 For a distinction between direct and indirect representation, using a commission contract as an example, see
the resolution of the Supreme Court of the Slovak republic (from now on as “SupCourtSR”) case no.
1MObdoV/6/2009 from the 22nd of July 2010.

73 More instructive than the Civil Code was the older Customs Act (No. 238/2001 Coll.), which in § 9(1) explicitly
distinguished and defined direct and indirect agency. The current Customs Act (No. 199/2004 Coll.) no longer
contains this regulation.

74 Actno. 513/1991 Coll.

75 KOLLER, L. In: CANARIS, C. W,, HABERSACK, M., SCHAFER, C. (hrsg.): Staub Handelsgesetzbuch. Grofskommentar.
Neunter Band. §§ 373-376; 383-406. 5. Auflage, De Gruyter Verlag, p. 80.
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of this paper.7¢ Coming back to the topic, Safe Diesel probably was aware of the issue in the prior Czech
case law whether an indirect agent does bear substantive standing in the proceedings. But because the
case law provided a positive answer, Safe Diesel perhaps believed that substantive standing would not
be an issue. Let’s take a closer look at the case law leading up to Safe Diesel’s lawsuit.

11.3 Standing of an indirect agent before Dieselgate lawsuits in Czechia

The Supreme Court of the Czech Republic (from now on as “SupCourtCZ”) has addressed this
issue in two cases. The first one is the judgment from the 8t of December 2009 in case no. 21 Cdo
5138/2007, where the wife lent money belonging to the common property of spouses to another
person. The loan was not returned and the wife sued for repayment. Among other issues, SupCourtCZ
faced the question of whether the wife had active substantive standing to sue for the entire loan, when
although she herself was the contractual creditor (without her husband), but according to the court
(probably) due to § 145(4) of the old Czech Civil Code (now still as § 145(2) of the Slovak CC), the debt
was "of a partial nature and that the defendant had to repay it to both creditors (note: spouses) in equal
parts (one half at a time)." It was concluded that the wife, as the sole plaintiff, could sue only for the
part of the debt that fell to her. The husband's portion can only be sued by the wife if justified by
circumstances other than the rules on matrimonial property. SupCourtCZ held that this “other
circumstance” was indirect agency arising from the procurement contract which, the court believed,
the spouses had entered into and which was intended to entrust the wife with the recovery of her
husband's share of the debt. In that case, the court concluded that the wife, as the indirect agent, had,
without further a due, active substantive standing.

The second case is the judgment of the SupCourtCZ case no. 25 Cdo 3198/2008 from the 28t
of November 2011. Here, the courts were dealing with a situation where the plaintiff's semi-trailer, of
which he was a lessee, was damaged in traffic. He sought payment of the insurance premiums under
the accident insurance policy for the semi-trailer from the defendant insurance company. The lower
courts held that the plaintiff, as a 'mere’ lessee, did not have substantive standing because the insured
here was not in fact he, but the leasing company as lessor and owner of the semi-trailer. The plaintiff,
however, claimed that the leasing company had authorized him to pursue the claim, but that was not
enough for the Court of Appeals. However, SupCourtCZ instructed the lower court that such an
authorization could potentially be a manifestation of indirect agency of the plaintiff, giving rise to
substantive standing. In doing so, it also referred to the decision described in the preceding paragraph.

While both decisions acknowledge the substantive standing of an indirect agent, they do not
provide further reasoning for that conclusion.

11.4 (Certainly) Substantive (?) standing of an indirect agent in Dieselgate proceedings

in Czechia

In what was apparently the first major lawsuit, Safe Diesel, as an indirect agent, sued the claims
of the Czech Post, which had purchased vehicles from the defendant manufacturers with built-in defeat
devices. The issue of Safe Diesel's substantive standing went all the way up to the SupCourtCZ. In its
judgment from the 21st of February 2023 in case no. 33 Cdo 953/2022, the court concluded that Safe
Diesel, as an indirect agent, did not have substantive standing. It noted that the two precedents
mentioned earlier in this paper were not applicable to the present case. In those decisions, according
to the SupCourtCZ, there existed a special relationship based on substantive law between the principal
and and the indirect agent, which justified the plaintiff to pursue specific claims on its own behalf based

76 For more detail and reference thereto, see e.g. SISAK, I..: Cezhrani¢né naroky poskodenych vlastnikov aut zo
Skandalu Dieselgate, op. cit., p. 89 et seq.
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on indirect agency. While in the first decision this special relationship was community property of
spouses, in the second it was a lease. However, no special substantive relationship existed between Safe
Diesel and Czech Post other than the procurement contract itself, and Safe Diesel thus has no special
connection to the pursued claim. Finally, as an obiter dictum, the court stated that an indirect agent has
substantive standing in civil proceedings only if the law expressly so provides (e.g., § 2466 or § 1886(1)
of the Czech Civil Code, the Slovak parallels of which are § 586 of the Commercial Code and § 530(1) of
the CC).

We agree with the reaction of the Czech academia to the judgment of the SupCourtCZ in Safe
Diesel (Czech Post)?7 in that its reasoning may be flawed, but the verdict itself is correct.

First of all, we concur with the view that it was not substantive standing that was at issue, but
procedural standing.’® Procedural standing defines the authority of a person to litigate someone else's
claim on his own behalf.? This category is not that well known in Slovak theory or practice, but it has
already penetrated into Czech doctrine.8? For the sake of its potential further development also in
Slovakia, it is worth considering whether it would deserve a different term. Other than litigation
procedural law in Slovakia already uses this term to refer to other matters.8? The use of two identical
procedural terms to refer to different matters might not be beneficial. The German term
Prozessstandschaft does not give room for a suitable translation into Slovak. "Standschaft" and the
English equivalent "standing" unfortunately do not have a good parallel in Slovak. For example,
litigation authorisation or litigation standing (the right to litigate) could be considered, which would
also distinguish the litigious nature of the institute and thus contribute to its individualisation. For the
time being, however, we will stick to the term procedural standing. One may wonder what the
difference between indirect agency and procedural standing is, as both have a rather similar meaning.
They are certainly not the same creatures. In simple words, what the former is to substantive law, the
latter is to procedural law. But cases of indirect agency ex lege, in our view, also imply procedural
standing ex lege. Thus, for example, if an assignee is allowed to recover an assigned claim from a debtor
under § 530(1) CC, he is an indirect agent in the extra-judicial interactions and in civil proceedings, he
has procedural standing. In any event, Safe Diesel acted as if it had procedural standing, since it never
asserted itself as a holder of a substantive right (substantive standing), but insisted on its right to
litigate. The key question was therefore not whether Safe Diesel had substantive standing, but whether
it had procedural standing. It surely did not have procedural standing ex lege. It could, however, arise
from the manifestation of the will of the principal - Czech Post (contractual procedural standing). While
indirect agency can arise from the expression of the will of the principal without limits, procedural
standing is much more strict. Procedural law should be interested in protecting the litigant from
abusive changes of procedural roles or from imposing unwanted rivals who would, e.g. due to

77 TEGL, P, MELZER, F.: K rozhodnuti NS ohledné pripustnosti ujednani procesni legitimace. In: Bulletin advokacie,
2023, no. 4, p.51.

78 Ibidem, IV, 1.

79 Ibidem and the works cited therein, especially COUFALIK, P.: Procesni legitimace v civilném sporném tizeni. C.
H. Beck, 2019; from German literature see e.g. JACOBY, E.: Zivilprozessrecht. 17. Auflage, Verlag Franz Vahlen, 2020,
p. 78; in more detail SCHULZE, G. In: WIECZOREK, B., SCHUTZE, R. A. (hrsg.): Zivilprozessordnung und
Nebengesetze. Grofskommentar. Zweiter Band, Teilband 1, §§ 50-77. 4. Auflage, De Gruyter, § 51, marg. no. 34 et
seq.; from Austrian literature see e.g. FUCIK, R. In: RECHBERGER, W. H. (Hrsg.): Kommentar zur ZPO. 4. Auflage,
Verlag Osterreich, 2014, p. 504.

80 See the work of Coufalik in the previous footnote.

81 In administrative justice, procedural standing is sometimes used as a synonym for ,lawsuit standing“ under §
178(1) of the Code of Administrative Justice and other provisions on special proceedings in the same code (see
e.g. the ruling of the Constitutional Court of the Slovak Republic case no. II. US 179/2019 from the 22" of October
2019). Furthermore, the constitutional process understands procedural standing as the right to initiate
proceedings before the Constitutional Court of the Slovak Republic (e.g. § 74, § 94 of the Constitutional Court Act).
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insolvency, be unable to pay the costs of the proceedings.82 The Czech doctrine does not make
compromises and concludes that procedural standing ex contracto is not admissible at all because of
the silence of the law in conjunction with the mandatory nature of procedural law.83 Austrian law is
similar84 On the other hand, e.g. the German Civil Procedural Code also does not expressly regulate
contractual procedural standing and is also mandatory, but nevertheless, case law has long held that
the only ground for a valid agreement on procedural standing is the protection-worthy-self-interest of
the desired litigant (schutzwiirdiges Eigeninteresse).8> This condition is met if the decision on the merits
of the case has a direct or indirect effect on the legal position of the desired litigant. 8¢ But even if the
Czech doctrine accepted this exception, Safe Diesel has no visible interest worthy of protection and
should therefore not have procedural standing in the present case. However, we join the call of the
Czech scholarship for considering the German exception to the prohibition on contractual procedural
standing. After all, it seems that precisely this was the direction of the older case law of the SupCourtCZ
(see part 3. of this paper), as it acknowledged that procedural standing ex contracto is allowed if there
is a pre-existing relationship of substantive law between the principal and the desired litigant. This
sounds similar to the German exception, just differently (or not properly) phrased.8”

The judgment of the SupCourtCZ in the case of Safe Diesel and the claims of the Czech Post passed
the test of constitutionality, as Safe Diesel's constitutional complaint was rejected for manifest lack of
merit.88 The Czech Constitutional Court specifically pointed out the improper mixing of substantive
and procedural standing and followed the majority opinion of the scholarship on the inadmissibility of
procedural standing ex contracto.8?

Safe Diesel, despite what should be considered a rather unfavourable outcome, made the attempt
to sue the car manufacturers again. This time, claims of up to over 7,000 (!) injured car owners were at
stake. Safe Diesel repeated the same unsuccessful model of contractual procedural standing.
Unsurprisingly, the first and appellate instances saw no reason to disregard the Czech Supreme and
Constitutional Courts and the action was dismissed.?0 It is satisfying to see that the Court of Appeal
noticed the comment of the scholarship on the confusion between substantive and procedural standing
and rejected the notion that either was given in the present case.%? Safe Diesel appealed against the
judgment of the Court of Appeal, which has not yet been decided.

11.5 Czech experience as an inspiration for Slovak law?
Although the procedural law in Slovakia has been recodified and the Civil Procedural Code (no.
99/1963 Coll.), which is still in force in the Czech Republic, is no longer applicable, there has been no

82 JACOBY, F.: Zivilprozessrecht, op. cit, p. 80; SCHULZE, G. In: WIECZOREK, B. SCHUTZE, R. A. (hrsg.):
Zivilprozessordnung und Nebengesetze, op. cit, § 51, marg. no. 48.

83 With further reference TEGL, P, MELZER, F: K rozhodnuti NS ohledné ptipustnosti ujednani procesni
legitimace, op. cit., IV, 3.

84 Legal sentence number RS0053157 (Rechstsatznummer): "Austrian law does not recognise procedural
standing ex contracto (= litigation in one's own name concerning another person's right). Since the right to sue
cannot be assigned without the underlying substantive claim, a (silent) assignment in which the assignor remains
authorised to collect the assigned claim is legally excluded."

85 E.g. judgment of the BGH case no. VZR 9/61 from the 28t of November 1962.
86 [bidem.

87 Similarly, TEGL, P, MELZER, F.: K rozhodnuti NS ohledné ptipustnosti ujednani procesni legitimace, op. cit., IV,
4., p.55.

88 Resolution of the Constitutional Court of the Czech Republic case no. I1I. US 1365 /23 from the 27t of June 2023.
89 Ibidem, para. 16.

90 Judgment of the Regional Court in Prague case no. 25Co 123/2023 from the 26 of July 2023.

91 Ibidem, para. 33.
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change to the extent relevant for assessing the (in)admissibility of contractual procedural standing.
Czech case law and writings on this issue are thus fully applicable in Slovak law. This is a valuable
inspiration, as there is a lack of such sources in Slovakia. Perhaps that is why courts are sometimes
unaware that they are dealing with a question of procedural standing, not substantive standing. %2 In
any case, the model chosen by Safe Diesel for the recovery of claims of injured car owners should not
yet be admissible in Slovak procedural law either. A more appropriate way seems to be debt collection
(Inkassozession, assignment of a claim for the purpose of its recovery for the assignor), where the
problem of substantive and procedural standing, naturally, does not arise. Although the Czech Supreme
Court rejects this form of asserting claims in at least one decision, 93 in our opinion it should be taken
with a grain of salt, because it concerned debt collection in employment relations, where the law is
more rigid and protective towards the weaker party. We are not aware of similar problems in Slovak
decision-making regarding debt collections. 9

Conclusion
In Czechia, the collective enforcement of claims of injured car owners from Dieselgate has, for

now, taken the path of indirect agency. In the world of procedural law, this model is implemented by
way of contractual procedural standing. In the Czech Republic, the combined forces of case law and the
academy have taken a step forward in distinguishing substantive standing from procedural standing,
which until now had been incorrectly lumped together in substantive standing. The courts have
concluded that contractual procedural standing is not admissible under any circumstances. In
principle, this conclusion is acceptable, as it respects the common rules of interpretation. However, it
is open to further discussion whether the only exception might be a protection-worthy self-interest of
the desired litigant, along the lines of German case law. Either way, the most significant Czech attempt
to date to recover Dieselgate claims has failed on the grounds of the inadmissibility of the procedural
standing ex contracto, and it would not have helped Safe Diesel even if the potential exception
mentioned above had applied. This precedent may also serve as an inspiration for Slovak law, which,
despite the adoption of new procedural codes, does not deviate from Czech law on this issue, and
moreover, suffers from a lack of practice and writing on procedural standing.”
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